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WHO DOES THE CESL PROTECT IN B2B TRANSACTIONS?
AN INSIGHT IN THE ECONOMIC ANALYSIS OF CERTAIN ISSUES,
RELATED TO THE LEGAL RELATIONSHIP BETWEEN A BUYER
AND A SELLER PURSUANT TO THE CESL

Laura Ratniece, LLM
Riga Graduate School of Law

The aim of this article is to find out, which of the par-
ties — the seller or the buyer — the CESL protects more in
the B2B transactions. In order to achieve the aim, the
author has given an insight in the legal relationship
between a buyer and a seller from the viewpoint of the
economic analysis of law. The author has focused on
the main aspects of the relevant regulation of the CESL,
related to the 1) contract formation; 2) burden of proof;
3) duty to inspect the goods; 4) remedies, which help to
characterize and analyse the legal relationship between
the parties of a sales contract.

Key words: efficiency, transaction costs, legal certainty,
risks, CESL, cross-border transactions

L2Law needs economics to understand
its behavioural consequences, and
economics needs law to understand
the underpinnings of markets.”*

1. Introduction

On October 11* 2011, the European
Commission proposed a new regulation -
»~Common European Sales Law” (CESL), at the same
time indicating that ,[tlhe optional Common
European Sales Law will help to break down the
trade barriers (..)"! The European Commission
has researched that nearly 99 percent of the
companies, registered in the European Union
(EU), cannot afford to trade across the EU borders
because selling abroad means adapting sales
contracts for up to 26 different legal systems.2
Thus, it can be concluded that the CESL proposal
was created, inter alia, to increase trade among
merchants in the territory of the EU.

* R. Cooter, T. Ulen, Law and Economics, sixth edition,
Boston, Pearson Education, Inc,, 2011, p. 9.

1 See: ,Common European Sales Law to boost trade
and expand consumer choice” Available on http://
ec.europa.eu/justice/newsroom/news/20111011_en.htm,
(15.12.2012).

2 European Commission 2011. A Common Sales Law
for Europe. General Fact sheet. Available on http://
ec.europa.eu/justice/newsroom/news/20111011_en.htm,
(15.12.2012.).

CESL contains diverse legal rules: some can
be related only to business to consumer (B2C)
transactions, some regulate only business to
business (B2B) transactions, and the rest can
be applied to both B2C and B2B transactions.
In this article the author will focus only to B2B
transactions, as they are the main object of
international commercial law.

As each sale transaction is carried out by two
parties — a buyer and a seller, it is important to
understand their legal relationship. If it is possible
to determine, which of the parties is weaker and,
thus, should be more protected, it is possible to
evaluate the efficiency of the particular legal act,
which regulates the particular legal relationship
(transaction). The legal relationship between
a buyer and a seller can be determined, by
analyzing several legal issues, inter alia, from an
economic perspective. As a result, it can be stated
how the relevant regulation affects, for example,
the allocation of risks among buyers and sellers,
legal certainty and the transaction costs of parties,
thus allowing to evaluate the overall efficiency of
the transaction.

One of the most appropriate methods of
research and analysis of this particular issue is the
economic analysis of law. The economic analysis
of law means ,the use of economic principles
and reasoning to understand legal materials”3
Although the economic analysis of law provides
several approaches and ways of research, in
this article the main focus will be put to the
efficiency and the increase of it as the main goal
of commercial transactions and the proposal of
the CESL as well. Additionally, it should be stated
that the particular method of analyzing the legal
rules from an economic perspective, is used from
a lawyer’s, not economist’s view point. It means
that the analysis should not be considered as the
only right approach and outcome.

Before going to the analysis of the topic,
few remarks should be devoted to the main
concept of the article — the concept of efficiency.

3 G.P Miller,,Law and Economics versus Economic Analysis
of Law’, (2011) 19 Am. Bankr. Inst. L. Rev. (American
Bankruptcy Institute Law Review) 459, at p. 459.
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.For long time efficiency was defined simply
as the ability to produce more at a lower cost."4
However, nowadays the concept of efficiency has
developed, and become more complex, and more
widely applicable. Most commonly ,efficiency” is
associated to wealth maximization, stating that
efficiency is then when ,a judgment, an action,
or a law enhances (...) wealth rather than utility”>
That is the perspective of efficiency which will
be used in this article. Regarding efficiency,
last but not least it should be mentioned that:
Lt is widely taken for granted that an efficient
approach is ipso facto superior to an inefficient
one. The fastest way to eliminate a rival policy
from the field is simply to brand it inefficient®
However, the author believes that it is possible
to test efficiency of a legal act only then, when
it has come into force and is practically applied.
Therefore, as the CESL is just a proposal, there
can only be academic attempts to analyze its
efficiency, mainly by comparing the CESL with
similar legal acts.

2.The CESL and B2B
Transactions pursuant to the CESL

The CESL has been designed to be the
applicable substantive law that can be chosen,
when parties express their choice of law. It has
been proposed by the EU Commission with a
clear aim to ,boost trade and expand consumer
choice””. The EU Commission has indicated that:
,The optional Common European Sales Law will
help kick-start the Single Market, Europe’s engine
for economic growth. It will provide firms with an
easy and cheap way to expand their business to
new markets in Europe while giving consumers
better deals and a high level of protection”8 It
allows concluding that the promotion of efficiency
in cross-border commercial transactions is the
central aim of the CESL.

4 ,Symposium on Efficiency as a Legal Concern’, (1980) 8
Hofstra L. R. (Hofstra Law Review) 485 (1979-1980), at p.
486 [the author of the article has not been indicated].

5 A. Marciano, E.L. Khalil, ,Optimization, Path Dependence
and the Law: Can Judges promote Efficiency?” (2012)
32 Int’l Rev. L. & Econ. (International Review of Law &
Economics) 72, at p. 72.

6 U.E.Reinhardt, ,Reflections on the Meaning of Efficiency:
Can Efficiency be Separated from Equity?”, (1992) 10 Yale
L. & Pol'y Rev. (Yale Law and Policy Review) 302, at p. 302.

7 See: European Commission — Press release ,European
Commission proposes an optional Common European
Sales Law to boost trade and expand consumer choice”.
Available online: http://ec.europa.eu/justice/contract/
files/common_sales_law/i11_1175_en.pdf (last visited 5
January, 2013.).

8 Ibid.
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The CESL is an optional regime, into which
parties have to expressly opt-in.? Such approach
is contrary to the United Nations Convention
on Contracts for the International Sale of Goods
(the CISG), which is directly applicable, if one
of the parties has its habitual residence in a
country which is a member state of the CISG or
if conflict of law rules lead to the application of
CISG member state’s law rules, unless the parties
have expressly opted-out of it."® One of the
reasons of this difference is that from the very
beginning the CESL has been designed as an
optional legal instrument. Theoretically, it could
have been proposed as the EU requlation with a
direct effect'!. However, taking into consideration
the content of the proposal, i.e., the fact that it
contains substantive sales law, it can be admitted
that most likely the EU member states would
not have agreed to the complete unification of
the sales law in such way. This sphere still is in a
process of harmonization.

There are several arguments, why the CESL
might seem to be a good choice of the applicable
law in the B2B transactions. First of all, the CESL
is equally accessible and understandable to both
parties. It does not give any direct advantages to
any of the parties. Also it contains legal rules that
have been carefully selected and drafted, taking
into consideration the latest researches and well
established practices. However, that what is not
so clear is the relationship between the CESL
and CISG. Almost all EU member states (except
Portugal, Ireland, the United Kingdom, and
Malta) are member states of the CISG. Therefore,
the CISG could also be equally well applicable to
cross-border transactions in the EU. Moreover,
as most of the legal rules of the CISG and the
CESL, regulating the B2B transactions, are rather
similar, it is not so clear, why two almost identical
regulations are needed.

At the same time there are several arguments
against the application of the CESL to B2B
transactions. That what might prevent traders
from choosing the CESL, is the non-existing
practice. Indeed, it might take years until the first
judgments related to the CESL will be available.

9 R. Schulze (ed.), Common European Sales Law (CESL)
Commentary, Baden-Baden, Nomos Verlagsgesellschaft,
2012, p. 30.

10 See l. Schwenzer (ed.), Commentary on the UN Convention
on the International Sale of Goods (CISG) third edition, New
York, Oxford University Press, 2010, p. 29-47.

11 With few exceptions the EU regulations are mandatory
and directly applicable in all EU member states. For more
information regarding the forms of the EU law see: N.
Foster, EU Law, third edition, Oxford, Oxford University
Press, 2010, p. 97-119.
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And then another significant time period will be
needed for establishing a permanent and unified
interpretation of some of the issues, included in
the CESL.

To sum up, it can be said that certainly the
existence of the CESL and ability to choose
it as the applicable law for B2B transactions
might facilitate cross-border sales transactions.
However, currently the CESL has been analyzed
only in an academic level. Therefore, its practical
use remains unclear and uncertain.

Before going into the analysis of the legal
relationship between a buyer and a seller, it is
necessary to determine the characteristics of a
B2B transaction, inter alia, stating who can be
the parties in such transaction. As it has been
previously mentioned, B2B means ,business to
business” So B2B transactions in other words
can be called commercial transactions, in which
the parties are commercial entities, and none of
the parties is a consumer. However, it should be
clarified that the term ,commercial entity” does
not necessarily in all cases mean a legal entity. In
certain situations also private individuals can be
treated as commercial entities.

The article 7(1) of the Regulation of the
European Parliament and of the Council on a
Common European Sales Law states that the
CESL can be applied only if the seller is a trader.
If both parties are traders, then the CESL may
be used if ,at least one of those parties is a small
or medium-sized enterprise (SME)”. Pursuant to
the article 7(2) of the CESL an SME is a trader
which employs less than 250 employees, and has
an annual turnover which does not exceed 50
million euros, or an annual balance sheet which
does not exceed 43 million euros. The reason for
such regulation is that ,SME protection belongs
to the widely recognized policies of the Union in
the context of the international trade”'2 This is
a very important aspect that has to been taken
into consideration, when analyzing the relevant
legal norms of the CESL. Namely, the intention to
protect SMEs can be indirectly noticed in several
legal norms of the CESL.

All B2B transactions (and thus also the legal
relationships) are based on a contract. Indeed, the
CESL cannot be applied if there is no contractual
relationship related to the sale of goods that
should be regulated. Assuming that the CESL
is the applicable law for the legal relationship

12 R. Schulze (ed.), Common European Sales Law (CESL)
Commentary, Baden-Baden, Nomos Verlagsgesellschaft,
2012, p. 53.

1

between a buyer and a seller, it is clear that the
CESL has to contain rules that can be enforced.
Moreover, the CESL has to contain rules, which
does not directly benefit either of the parties. It
has been stated that: ,In the language of law, a
contract is fair when the value of the promise is
proportional to the value of the consideration.13

There are four basic values of a legal order:
1) certainty, 2) consistency, 3) stability, and 4)
predictability.” When analyzing the relevant rules
of the CESL and the legal relationship between
buyers and sellers, these values should be taken
into consideration and used as one of the criteria
for assessing the efficiency of legal norms.

3. An Insight in the Legal Relationship
between a Buyer and a Seller
pursuant to the CESL

The term ,legal relationship” within the
framework of this article means the mutual
balance and interaction of the rights and duties of
a buyer and a seller. As the market of international
sale of goods is not perfect, for example, there
exists informational asymmetry'>, also buyers and
sellers are not in an equal position in their sales
transaction. Therefore, it is necessary to analyze
how the particular legal rules affect the existing
imbalance of the parties and whether they help
to decrease this imbalance, or, the other way
round, increase it even more.

The legal relationship of a buyer and a seller
in a sales contract can be analyzed from many
perspectives. In this article the author has chosen
to look at few basic issues: 1) contract formation;
2) burden of proof; 3) duty to inspect the
goods; 4) remedies. By analyzing the previously
mentioned legal aspects, it is possible to get an
overall insight in the legal relationship between a
buyer and a seller pursuant to the CESL.

In order to have a more detailed analysis,
additionally to the economic perspective
(transaction costs, allocation of risks and legal
certainty), the CESL regulation of the above
mentioned legal tools, inter alia, will be compared
also to the CISG and national laws of the EU

member states.

13 R. Cooter, T. Ulen, Law and Economics, sixth edition,
Boston, Pearson Education, Inc., 2011, p. 279.

14 M. Reimann, Conflict of Laws in Western Europe, A Guide
Through the Jungle, New York, Transnational Publishers
Inc,, 1995, p. 12-17.

15 ,When sellers know more about a product that do
buyers, or vice versa, information is said to be distributed
asymmetrically in the market”” See: R. Cooter, T. Ulen, Law
and Economics, 3"edition, Addison-Wesley, 2000, p. 43.



12

3.1. Contract formation

The basis of the legal relationship between a
buyer and a seller is the sales contract, concluded
between them. Therefore, the first logical step is the
analysis of the relevant contract formation rules.

Pursuant to article 6 of the CESL a sales
contract may be concluded by all means, and
it does not require any particular form, unless
stated differently in the CESL. It means that the
contract does not have to be written; it can also
be concluded orally (for example, via Skype) or
even by direct actions of the parties (for example,
the seller sends goods and invoice, and the buyer
accepts the goods and pays the invoice).

In the legal theory it has been admitted
that: ,Freedom from formal requirements is
also important in international sale of goods
transactions”1® There is no doubt that each
additional action or duty that the parties have
to carry out, increases the transaction costs and,
thus, may also decrease the overall efficiency of
the transaction. Drafting a contract is related to
additional legal and administrative costs, which
can be saved if the contract does not necessarily
have to be in a written form. Moreover, the lack
of mandatory requirement of a written contract
also saves time. Nowadays, international sales
transactions happen very fast. If the parties were
obliged to conclude a written agreement for
each of their transaction and for each needed
amendment, the efficiency of their transaction
would certainly decrease. Drafting an agreement,
agreeing upon its terms and their formulations
and at the end collecting the signatures take time.

If from the perspective of transaction costs it
can be concluded that the article 6 of the CESL is
efficient, then a slightly different conclusion might
be, if the same legal norm is analyzed from the
perspective of allocation of risks. There is no doubt
that a written contract gives additional safety,
because it is a direct and almost undisputable
proof of the agreed terms of the particular legal
relationship. Therefore, the situation that there is
no written evidence of the contractual relationship
might increase the risks; change the allocation of
them, thus affecting the transaction as such.

Usually it is assumed that parties of a
commercial transaction are risk-neutral, i.e., they
do not see any risk affected difference between
their choices and possible outcomes.'” The same
can be said about the sales transaction pursuant
to the CESL. Parties — traders — are neither risk
seeking, nor risk-averse.

16 1. Schwenzer (ed.), Commentary on the UN Convention on
the International Sale of Goods (CISG) third edition, New
York, Oxford University Press, 2010, p. 205.

17 R.Cooter, T. Ulen, Law and Economics, 3" edition, Addison-
Wesley, 2000, p. 47.
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If a sales contract is not in a written form,
the main risk is that one of the parties might
fail to fulfill any of its obligations or might even
deny existence of such contract. However, at the
moment of concluding the contract, such risk is
equally allocated - there is a risk that both parties
might fail to perform their duties.

Although the CESL contains aflexible regulation
regarding the contract formation, it should be
born in mind that several issues still require a
written form. For example, if the parties wish to
solve their disputes in a court of arbitration, then
most of jurisdictions require that the arbitration
clause has been written and signed.'®

Article 6 of the CESL complies with the article
11 of the CISG. The latter is a predecessor of the
relevant regulation of the CESL.'® This factor can
be used as evidence that the article 6 of the CESL
can be considered as efficient, because it contains
already widely accepted and used regulation.

The relevant regulation regarding the contract
formation can be admitted as efficient. It provides
flexibility and ability to react fast if there is such
need.

3.2. Burden of proof

In total the CESL contains four articles, where
the burden of proof has been mentioned.20
However, after having looked at their content, it
can be concluded that they regulate the burden
of proof issues only in B2C transactions. Thus, it
is unclear who bears the burden of proof in B2B
transactions.

As the same is with the CISG regulation, i.e.,
the CISG does not really regulate the burden of
proof issues either, the conclusions of scholars
related to the CISG can be transplanted to
the analysis of the CESL. The opinions are not
unambiguous: some authors think that, as CISG
does not govern it, domestic law should be
applied. Others at the same time indicate that
the problem could be solved by applying lex fori,
taking into consideration that the burden of proof
is a question of procedural law.2!

Indeed, as the burden of proof is a question
of procedural law, then the particular laws of
the jurisdiction, in which the CESL is applied,

18 See, e.g., article 492(1) of the Civil Procedure Code of the
Republic of Latvia. Available online: http://www.likumi.
Iv/doc.php?id=50500 (last visited 5 January 2013.).

19 R. Schulze (ed.), Common European Sales Law (CESL)
Commentary, Baden-Baden, Nomos Verlagsgesellschaft,
2012, p. 103.

20 See articles 21, 26, 41(5), 85(a).

21 F. Ferrari, Burden of Proof under the CISG. Available on
http://cisgw3.law.pace.edu/cisg/biblio/ferrari5.html,
27.12.2012.
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most likely will be used. Although at the first
moment it might seem to be uncertain, because
most likely parties are not aware of each other’s
national procedural law rules, they can agree
upon the jurisdiction, when concluding the sales
contract, thus indirectly choosing the applicable
procedural law rules. Moreover, parties may also
agree to solve disputes in a court of arbitration
and let the burden of proof be regulated by the
relevant arbitration rules.

As well as pursuant to the CISG, also in the
CESL the principle of ei incumbit probatio, qui
dicit, non qui negat can be found.?? It means that
the party, which claims something, has to prove
it. This approach to the allocation of the burden
of proof allows concluding that the transaction at
the moment of proving becomes less efficient to
the party that has to prove something. However,
if at the end the expected result is achieved, then
again the balance between the parties changes.

Burden of proof is directly connected to
transaction costs: the party, who has to prove
something, has to provide the evidence, and
ensuring evidence costs either time, or other
resources. However, there is a possibility that
pursuant to national laws the party who wins the
case may ask for remuneration of the litigation
costs, which, inter alia, may include certain costs,
related to gathering the evidence.?3

At the same time there is also risk that it will
turn out to be impossible to prove something. For
example, if a contract is concluded orally without
witnesses, then it might be rather impossible
to prove certain contractual terms, e.g. agreed
date of delivery. Therefore, when concluding the
contract and when performing it, parties all the
time have to make sure that they will be able to
prove their actions later. On the one hand such
situation may decrease the legal certainty of the
transaction, but on the other hand it requires
professional attitude towards the transaction.
Moreover, additional and higher responsibility is
to be required from the buyers and sellers in the
B2B transactions, because they are commercial
entities and can be considered as informed (or
more informed) market players. It means that they
have to pay attention to every detail that may
affect the outcome of the transaction, including
the possible risks regarding the burden of
proof. Moreover, they can be required to predict
the possible risks and, therefore, by mutually
negotiating contractual terms, allocate them in
the most efficient way.

22 For further information see: F. Ferrari, Burden of Proof
under the CISG. Available on http://cisgw3.law.pace.edu/
cisg/biblio/ferrari5.html, 27.12.2012.

23 See: article 44(1)(3) of the Civil Procedure Code of the
Republic of Latvia. Available online at: http://www.likumi.
Iv/doc.php?id=50500, (01.01.2013.).
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After having looked at some duties of the
parties, it can be concluded that the buyer
bears higher burden of proof. Particularly such
assumption is based on the analysis of the relevant
rules, regulating the buyer’s duty to inspect the
goods which is the subject of the analysis in the
next chapter.

3.3. Time period of the
duty to inspect the goods

The author would like to argue that the duty
to inspect the goods is the core issue of the legal
relationship between a buyer and a seller, which
directly indicates the CESLs intention to protect
the seller more than the buyer. Duty to inspect the
goods by itself is important issue, which very often
is the reason for disputes and litigations. As more
than 50 percent of all cases, where the CISG has
been applied, have dealt with quality standards
of goods and the duty to inspect them,24 it can
be assumed that, when the CESL comes into force
and is practically applied, the situation might be
similar as it is currently with the CISG.25

The importance of the duty to inspect the
goods is there that the CESL by coming into the
force will introduce a completely new and so far
unknown regulation regarding the time limit,
within which the buyer will have to inspect the
goods. Therefore, it is worth looking more in
details at this part of the legal relationship of a
buyer and a seller.

The buyer’s duty to inspect the goods is
regulated by articles 121 and 122 of the CESL.
Especially important is the first paragraph of
the article 121, which states that: ,In a contract
between traders the buyer is expected to examine
the goods, or cause them to be examined, within
as short a period as is reasonable not exceeding
14 days from the delivery of the goods (..)" Such
regulation is contrary to the article 38(1) of the
CISG, which states that: ,The buyer must examine
the goods, or cause them to be examined,
within as short a period as is practicable in the
circumstances.” As it can be seen, the difference
of time limits is obvious: on the one hand there is
exact, precise time limit, expressed in days; on the
other hand there is a flexible legal term that has to
be interpreted in each and every case individually.
Taking into consideration this difference, | will

24 |. Schwenzer, ,Buyer’s Remedies in the Case of Non-
conforming Goods: Some Problems in a Core Area of the
CISG’, (2007) 101 Am. Soc'y Int'l L. Proc. (American Society
of International Law Proceedings) 416, at p. 416.

25 For more information about the economic analysis of the
duty to inspect the goods see: Ratniece L.,,An Economic
Analysis of the Duty to Inspect the Goods pursuant to the
CISG and CESL, Riga, Riga Graduate School of Law, 2012,
available online: http://www.rgsl.edu.lv/en/research-at-
rgsl/publications/rgsl-research-papers/, 03.03.2013.
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analyse the possible impact on efficiency that
might be created by the article 121(1) CESL.

Inspection of goods is always directly related to
transaction costs. As the buyer has to provide the
inspection procedure, he bears higher transaction
costs than the seller does. Moreover, as the
inspection procedure is a practical process, the
costs, related to the inspection procedure, directly
depend on the needed and used resources.

There is no doubt that there are a lot of
different goods, which are daily sold all over the
world. Some goods (for example, simple furniture
or gardening equipment) can be inspected very
fast and the inspection procedure does not
require a lot of resources. However, at the same
time there are more complex goods (for example,
chemical substances or advanced technologies),
which require a proper inspection procedure,
which is more costly and time consuming.
Therefore, it can be assumed that not all goods
can be inspected in an equal time period.

Article 121(1) of the CESL draws a strict
borderline (deadline) — 14 days - that cannot be
exceeded. If a buyer fails to inspect the goods
within two weeks, he loses the rights to indicate
to possible defects.26 This regulation leads to
situations that buyers will have to use additional
resources in order to manage to properly inspect
the goods. Thus, the transaction costs of buyers
will increase. In the author’s opinion due to
such a strict regulation parties might want to
draft their contracts more thoroughly, by clearly
stating all possible issues and risks, related to the
examination procedure and agreeing upon each
party’s responsibility and liability. Nevertheless,
still it can be admitted that even the most precise
contractual terms could hardly equalize the
imbalance, created by the article 121(1) CESL.

Next issue, that has to be looked at, is risks. If
a buyer has to inspect the goods within 14 days,
he bears a risk that he might leave some defects
unnoticed. Moreover, if such defective goods
are later sold to consumers, even more negative
consequences may appear.

The CESL does not provide buyers with a
possibility to extend the term, given for the
inspection procedure. Therefore, no matter what
type the goods are or what the quantity of the is,
the buyer has to carry out the inspection procedure
Lwithin as short a period as is reasonable not
exceeding 14 days from the delivery of the
goods”.

The basis of the article 121(1) of the CESL can be
found at the beginning of the last decade, when the

26 However, it has to be stated that this principle is not
absolute. In certain cases the buyer still can use his rights,
even if the 14 days time period has been exceeded. See
the article 122(6) of the CESL.
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»~Communication from the European Commission
to the Council and the European Parliament
on European Contract Law” was published.?”
However, only on January 7, 2010, the European
Commission published the Green Paper on Policy
Options for Progress Towards a European Contract
Law for Consumers and Businesses?8.

The Green Paper indicates several aims of the
CESL:first, the need for the legal certainty; second,
elimination of the obstacles, which prevent an
efficient use of the Single market; and last but not
least, the unification of sales law in the European
Union. Article 121(1) of the CESL resembles all of
these aims.

Indeed, the article 121(1) gives legal certainty
and, thus, facilitates the use of the Single market.
Also it offers one unified regulation. Therefore,
traders do not have to negotiate upon applicable
substantive law. From the perspective of legal
certainty it can be admitted that the article 121(1)
of the CESL is more certain than the article 38(1)
of the CISG. However, at the same time it is not
completely certain. If the particular legal norm is
carefully and literally analyzed, then it turns out
that it is not clear if the 14 days long time period
applies to all cases and buyers can always rely
on those two weeks. In other words, is there still
a requirement for inspection within as a short
period as it is reasonable? The author believes
that this question will be answered only when
the first judgments, related to this issue, appear.

When talking about the time limit for the
inspection procedure and how the courts deal
with application of the article 38(1) CISG, the
author would like to mention the Court of
Salzburg decision in the Hydraulic Crane Case?’,
where the court stated that: ,The length of the short
period for examination pursuant to the article 38(1)
CISG is to be determined considering the size of the
buyer’s company, the type of goods, their complexity
or deleteriousness or their character as seasonal
goods, the amount of goods sold, the effort required
for examination, and so forth.” This clearly shows
the main characteristic of the article 38(1) CISG,
i.e. its flexibility. When applying the article 121(1)
CESL courts will not be able to referrer to factual
circumstances; they will have to strictly follow the
precise term, stated in the article 121(1) CESL.

27 L. Smith, ,The European Commission’s Draft Common
European Sales Law’, (2012) 15 No. 8 J. Internet L. Journal
of Internet Law) 16, at p. 16.

28 The European Commission, Green Paper on Policy Options
for Progress Towards a European Contract Law for Consumers
and Businesses. Available on: http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2010:0348:FIN:en:PDF..

29 See the judgment of the District Court of Salzburg (2
February, 2005, unreported). Available on: http://cisgw3.
law.pace.edu/cases/050202a3.html, 03.03.2013.
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Another issue, which can be related to the legal
certainty, is that the CESL regulation, regarding
the buyer’s duty to inspect the goods, is contrary
not only to the CISG, but also to the many national
regulations of the EU member states. It can be seen
in the following table.3°

Country Time period for the inspection

procedure
Austria®’ Reasonable time
Bulgaria® Inthe course of timeasnecessary

in view of the circumstances

Czech Republic®® | As soon as possible

As required by proper trade

Denmark3*
usage

Estonia® Promptly

Finland? As soon as is practicable in the
circumstances

reland® Not clearly stated, but reflects
the concept of reasonability

Latvia3® As short period as possible

Slovakia*® As soon as possible

Not clearly stated, but reflects

i i 40
United Kingdom the concept of reasonability

30 The countries have been chosen, depending on the
availability of the relevant regulation in the English
language and its accessibility.

31 Commercial Code of the Republic of Austria -
Unternehmensgesetzbuch (UGB). Available at: http://
www.jusline.at/index.php?cpid=ba688068a8c8a9535
2ed951ddb88783e&lawid=10&paid=377&mvpa=257,
17.12.2012.

32 Commercial Code of Bulgaria. Available at: http://www.
fifoost.org/bulgarien/recht/en/commerce_law/node72.
php, 17.12.2012.

33 Commercial Code of Czech Republic —,0bchodni zakonik”.
Available at: www.justiniano.com/codigos_juridicos/cheka/
codigo_comercial.pdf, 17.12.2012.

34 Danish Sales Act. Available at: http://www.lexadin.nl/
wlg/legis/nofr/eur/Ixweden.htm, 17.12.2012.

35 Law on Obligations. Available at: http://www.legaltext.
ee/et/andmebaas/tekst.asp?loc=text&dok=X30085K4&k
eel=en&pg=1&ptyyp=RT&tyyp=X&query=v%F5la%F5ig
usseadus, 17.12.2012.

36 Sale of Goods Act of Finland. Available at: http://www.
lexadin.nl/wlg/legis/nofr/eur/Ixwefin.htm, 17.12.2012.

37 lIreland’s Sale of Goods and Supply of Services Act, 1980.
Available at: http://www.irishstatutebook.ie/1980/en/
act/pub/0016/index.html, 17.12.2012.

38 Commercial Code of the Republic of Latvia. Available at:
http://www.likumi.lv/doc.php?id=5490, 17.12.2012.

39 Commercial Code of Slovakia. Available at: www.cibs.sk/
data/uploaded.../commercial_code_no._513_1991.pdf,
17.12.2012.

40 Sale of Goods Act 1979. Available at: http://www.
legislation.gov.uk/ukpga/1979/54, 17.12.2012.
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As it can be clearly seen, none of the EU
member states, which relevant regulation has
been looked at, contains precise (expressed
in days) time period for the inspection period.
There author believes that there might be several
reasons for that. One of them could be direct
transplantation of the relevant regulation from
the CISG. For example in the Commercial Code
of Latvia the regulation of commercial purchase
transactions was introduced only at the beginning
of 2010. As in that time Latvia had already joined
the CISG, it is understandable that the national
regulation was made similar to the CISG, in order
to follow the demands of legal certainty and aims
to harmonize sales law.

The fixed time period puts the buyer under
additional pressure, which negatively impacts
the transaction as such, and decreases its overall
efficiency. The previously mentioned proves that,
at least regarding the buyer’s duty to inspect the
goods, the CESL protects the seller more than the
buyer.

3.4. Remedies

The CESL grants the parties wide range of
remedies for the possible breach of a contract by
the either party. Pursuant to the article 106 the
buyer in general has the following remedies: 1)
require of performance; 2) withhold the buyer’s
own performance; 3) terminate the contract; 4)
reduce the price; 5) claim damages. However,
pursuant to the article 106(2)(a) if the buyer is a
trader his rights to exercise any remedy, except
withholding of performance, are subject to cure
by the seller.

At the same time pursuant to the article 131 of
the CESL the seller has the following remedies: 1)
require performance; 2) withhold the seller’s own
performance; 3) terminate the contract; 4) claim
interest on the price or damages. Pursuant to the
articles 106(6) and 131(4) remedies which are not
incompatible may be cumulated.

Although the remedies are quite similar to
both parties, there are some differences that
change the balance between the parties. Namely,
the article 106(2), which sets specific rules if the
buyer is a trader (as it is in the B2B transactions),
can be the reason for additional transaction costs
for the buyer and disputes between the parties.
For example, if the buyer wants to terminate the
contract, he must inform the seller about that.
Then pursuant to the article 116 of the CESL:
+A buyer may terminate the contract before
performance is due if the seller has declared,
or it is otherwise clear, that there will be a non-
performance, and if the non-performance would
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be such as to justify termination.” However, at the
same time pursuant to the articles 134 and 135
the preconditions for a seller to terminate the
contract are less strict.

The role and importance of remedies has
been stated as follows: ,The economic function of
contract remedies, then, is to alter the incentives
facing the party who regrets entering into the
contract, which will directly affect the probability
of performance and indirectly affect the number
and type of contracts people make, the level
of detail with which they identify their mutual
obligations, the allocation of risks between the
parties, the amount they invest in anticipation
of performance once a contract is made, the
precautions they take against the possibility of
breach, and the precautions they take against the
possibility of a regret contingency."4

.The general aim of damages for breach of
contract is to put the claimant into as good a
position as if the contract had been performed.’42
Pursuant to the article 131(1)(d) the seller is
entitled to claim interest on the price or damages.
However, the amount of possible interest has not
been stated or limited. Moreover, ,the seller may
claim interest for the full range of the prescription
period even where the buyer’s non-performance
is permanently excused43 This legal norm
leads to assumption that such remedy does not
comply with the economic function of remedies.
In the author’s opinion remedies certainly help
to equalize the relationship between contractual
parties in case of a possible breach of contract.
However, they should not put one party into a
better position than it would be, if the contract
were properly performed.

It is clear that by introducing strict remedies
the legislator has tried to motivate both parties
to act with good faith and voluntarily fulfill their
contractual obligations. Such approach by itself
can be justified, because the less disputes there
are, the more efficient is the overall turnover of
the goods, and, thus, the whole market situation
is improved as well.

As it turns out that the buyer has to fulfill
additional requirements, in order to be able to

41 P. G. Mahoney, ,Contract remedies: general”in G. de Geest
(ed.), Contract Law and Economics, volume 6, Encyclopedia
of Law and Economics, second edition, Cheltenham,
Edward Elgar Publishing, Inc., 2011, p. 155-156.

42 P.Van Wijck, ,Foreseeability”in G. de Geest (ed.), Contract
Law and Economics, volume 6, Encyclopedia of Law and
Economics, second edition, Cheltenham, Edward Elgar
Publishing, Inc., 2011, p. 225.

43 R. Schulze (ed.), Common European Sales Law (CESL)

Commentary, Baden-Baden, Nomos Verlagsgesellschaft,
2012, p. 577.
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use the remedies, again it can be concluded
that the transaction costs of the buyer will be
higher. Thus, it is proved that the CESL, regarding
available remedies and the use of them, is more
favorable to the seller, than to the buyer.

By researching buyer’s remedies, scholars have
admitted that: ,Specifically as regards B2B sales
contracts, the approach of foreseeing rules that
apply without distinction to any type of trader
is questionable, taking into account that the
objective of foreseeing an additional protection
specifically for SMEs and the effectiveness of
these rules remain to be proven in practice to
account their non-mandatory nature!44

4. Conclusion

The CESL will provide traders with an optional
regulation for cross-border sales transactions. It is
meant to be a substantive law, directly applicable
to the sales contracts, if the parties have expressly
chosenit. The EU Commission has anticipated that
the new regulation will increase trade within the
EU and, thus, will help to develop the economies
of the member states.

A brief analysis from the economic perspective
of the relevant CESL legal norms, regulating the
contract formation, burden of proof, time period
for the duty to inspect the goods and remedies,
allows having an insight into the legal relationship
between a buyer and a seller under the CESL. It
shows that the legal relationship between a buyer
and a seller is in imbalance, i.e, due to several
reasons, including market failure, parties cannot
be considered as equal.

The freedom of the contract form can be
admitted as efficient and promoting cross-
border trade. Indeed, the lack of a mandatory
requirement of a written form allows parties
to be more flexible and does not unnecessarily
increase their transaction costs. Although it raises
additional risks, these risks are equally allocated
between parties, and parties by themselves can
choose any appropriate means how to decrease
those risks.

Issues, related to the burden of proof, are not
directly regulated by the CESL. Therefore, in case
on necessity, parties will be dependent on the
relevant lex fori law rules, as the burden of proof
is a question of procedural law. As there are more
possible situations in which the buyer might have

44 Feltkamp R., Vanbossele F., ,The Optional Common
European Sales Law for European Contract Law: better
Buyer’s Remedies for Seller’s Non-performance in Sales
of Goods", published in European Review of Private Law,
Vol.19, No.6, 2011, p. 905.
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to prove something, it can be admitted that the
buyer bears higher burden of proof.

The buyer’s duty to inspect the goods is one
of the core elements, which help to describe and
analyze the legal relationship between a buyer
and a seller. The relevant legal norms of the CESL
clearly show that the regulation of the duty to
inspect the goods, regarding the time limit for
the inspection procedure, is intended to protect
the seller more than the buyer.

The precise time limit, expressed in days,
may be considered as increasing legal certainty,
but at the same time it increases the risks and
transaction costs of the buyer. Moreover, such
regulation is contrary not only to the relevant
regulation of the CISG, but also to many national
regulations of the EU member states. That might
be another reason why the parties would not be
willing to choose the CESL as the applicable law
to their contractual relationship.

The analysis of the possible remedies of the
parties show that, although the remedies are
quite equal, the buyer has to deal with additional
requirements, in order to be able to use the
remedies. These additional requirements can
also be admitted as ones who may increase the
transaction costs of the buyer, thus increasing the
already existing imbalance between a buyer and
a seller.

The overall conclusion of this article is that
the CESL in B2B transactions protects the sellers
more. | believe that there might be at least three
reasons for that: 1) as one of the parties of a B2B
transaction must be a SME, then by creating
a seller-favourable regulation the EU has tried

17

to facilitate commercial activities (wish to sell
and, thus, also produce, and actively take part
in the market) particularly of SMEs; 2) it has
been assumed that by supporting the sellers
the amount of transactions will increase; 3) as
the CESL also regulates B2C transactions, in
which undoubtedly the buyer is the one who is
protected more, the EU has tried to equalize the
balance of the regulation.

Laura Ratniece, LLM;
Riga Graduate School of Law

MPUKA3 EKOHOMCKE AHAT3E
OJIPEREHUX MATAHA Y BE3U CA NMPABHVM
OJJHOCOM V3MERY KYMLA 1 MPOJABLIA
MPEMA CESL-y

Lure osoe unaHka je 0a omkpuje Koja 00 y2080pHUX
cmpaHa — Kynay usau npodasay — yxuea eehu cmeneH
3awmume npema CESL-y y mpaHcakyujama usmeby
npuspedHonpasHux cybjekama. [ja 6u maj yum 6uo
nocmueHym, aymop je ykasao Ha npasHu 00HocC usmeby
Kynya u npodadsyd u3 nepcnekmuge eKOHOMCKe aHd-
nuse npasa. Aymop ce oKycupao Ha 21asgHe acnekme
penesaHmHux oopedaba CESL-a, koje ce oOHoce Ha: 1)
¢hopmy yeosopa, 2) mepem Ookaszusarba, 3) obasese
nposepe y Kojem je cmarby poba, 4) npasHe nekose (npu-
2080pe), Koju NoMaxy y Kapakmepusayuju u aHaausu
npasHoz o0HOca usmehy y2080pHUX CMPAHA Kynonpo-
oajHoe y2osopa.

KrbyuHe peun: e¢oukacHocm, mpaHCcakyuoHU mpowKosu,
npasHa cuzypHocm, pusuyu, CESL, mpan-
cakyuje ca esileMeHmomM UHOCMpAHoCcmu
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THE EUROPEAN (IN)STABILITY MECHANISM

Natasa Kolav¢ic¢, Senior undergraduate
European Faculty of Law in Nova Gorica,
Slovenia

Nowadays fighting the global crisis has become the
most popular global sport and it is also played by the
European Union. In order to revitalize the European
economy and prevent further extension of the debt cri-
sis, the aim of the EU was to adopt different , austerity
rules” which would balance the member-state budgets
and safeguard the eurozone’s financial stability. Closely
linked with the Fiscal Compact, the European Stability
Mechanism (ESM) is one of those main anti-crisis meas-
ures. It was inaugurated on October 82012, and its pur-
pose was to provide stability support through a number
of financial assistance instruments to euro area Mem-
ber States which are experiencing, or are threatened by,
severe problems in financing. Despite the fact that the
ESM was planned as a permanent firewall mechanism to
safeguard the eurozone’s financial stability, revitalize the
European economy, reinforce the European Single Mar-
ket and restore the confidence in the EMU, it was (and
still is) subject to many negative remarks and criticisms.
The following paper tries to make an overview of the
ESM, point out its basic characteristics, evidence its legal
nature, indicate the main reasons for its establishment
and disclose some leading doubts and criticisms teem-
ing among eurosceptics regarding the effectiveness and
necessity of the ESM.

Keywords: European Stability Mechanism, debt crisis,

European Union, austerity rules, eurozone
financial stability, Fiscal Compact

Introduction

Since the collapse of the United States housing
bubble we are facing the stretching consequences
of the financial crisis virus which affected financial
stability worldwide. As a result, fighting the global
crisis has nowadays become the most popular
global sport and it is played also by the European
Union (hereinafter EU) and its Member States.

In order to overcome the European sovereign
debt crisis and protect the Economic and
Monetary Union (hereinafter EMU), the EU
was forced to react quickly and adopt several
rules to preserve its sui generis structure and
the EMU as a whole. These rules concern the
macroeconomic imbalances framework and
economic governance.

The sovereign debt crisis of the euro can be
described as a symptom of policy failures and a
deficit of fiscal policy coordination among Member

States.! The crucial problems that the crisis has
brought are inter alia the high levels of sovereign,
household and corporate debt, the absence of
a growth strategy, overlarge banks driven by
dangerous trends in capital markets banking and
the extreme differences in competitiveness within
the eurozone. Moreover, the debt of several
eurozone countries was downgraded by ratings
agencies, which led to a crisis of confidence for
European businesses and economies and shook
the foundations of the EMU.2

Despite the fact that the debt crisis was most
pronounced in only a few eurozone countries (e.g.
Greece, Spain, Ireland, Portugal), the main aim
of the EU was to adopt different austerity rules
to prevent further extension of the debt crisis
and save the EMU. Time showed that the idea
of a solid European Banking Union with a Single
Supervisory Mechanism3and a permanent stability
mechanism, such as the ESM, can significantly
contribute to restoring the confidence to the EMU
(as well as eurozone’s banks), ensuring the solidity
and reliability of the banking sector and finally
solving the euro debt crisis.*

Moving towards a Genuine EMU and
the Role of the ESM

The unique structure of the EMU is based on
two separate pillars: the monetary pillar, with
the independent and price-stability oriented
European Central Bank (hereinafter ECB) and the
fiscal pillar, with no supervisory infrastructure
and oriented towards fiscal discipline. Due to its
specific nature, the regular functioning of the
EMU requires that national governments ensure

1 L. Schuknecht et al., The stability and growth pact- Crisis
and reform, European Central Bank, available at: http/www.
ecb.int/pub/pdf/scpops/ecbocp129.pdf, (20.6.2013), p. 7

2 A. Blundell-Wignall, Solving the Financial and Sovereign
Debt Crisis in Europe, OECD Jornal:financial markets
trends, Volume 2011/2 available at: http://www1.oecd.
org/finance/public-debt/49481502.pdf, (20.6.2013), p. 1

3 For further readings on European banking Union and Single
Supervisory Mechanism see S.Vermeille, European Banking
Union, Norton Rose Fulbright, available at: http:/www.
nortonrosefulbright.com/knowledge/publications/77882/
european-banking-union, (20.6.2013)

4 ). Pisani-Ferry et al., What kind of European Banking
Union?, available at: http://www.bruegel.org/publications/
publication-detail/publication/731-what-kind-of-
european-banking-union/, (20.6.2013), p. 3
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the sustainability of their own public finances, the
competitiveness of their own national economies
and the stability of their financial systems.>

Before the crisis, due to lack of economic
policy coordination between the monetary and
fiscal policies within the EMU, the EU designed
some ,fiscal rules” in order to strengthen fiscal
discipline among eurozone Member States and
reinforce the EMU. These rules were set down in
the Stability and Growth Pact (hereinafter SGP).
However, the debt crisis showed that those
rules were not enough to guarantee a solid and
balanced EMU and therefore an effective solution
was needed.

The ambition to move towards a stronger
economic union, including more efficient
fiscal rules and strengthened economic policy
coordination within the euro area, gave birth to
the TSCG® and the ESM (TESM).”

To better understand the role of the ESM, we
have to take a closer look at the TSCG, also known
as Fiscal Compact. It is an intergovernmental
treaty introduced as a new and stricter version
of the previous SGP. Conceived in December
2011 and signed on 2 March 2012, the TSCG
entered into force on 1 January 2013. The aim
of the new TSCG is to strengthen fiscal discipline
in the euro area through a balanced budget rule
and an automatic correction (stability) mechanism
set by the preventive arm of the SGP. 8In other

5 Apledge to limit deficit and debt levels of Member States
was inter alia set by Maastricht criteria for EU Member
States as a condition to enter EMU and adopt the euro as
their currency.

6 Treaty on Stability, Coordination and Governance in the
Economic and Monetary union between the Kingdom
of Belgium, The Republic of Bulgaria, The Kingdom of
Denmark, The Federal Republic of Germany, The Republic
of Estonia, Ireland, The Hellenic Republic, The Kingdom
of Spain, The French Republic, The Italian Republic, The
Republic of Cyprus, The Republic of Latvia, The Republic
of Lithuania, The Grand Duchy of Luxembourg, Hungary,
Malta, The Kingdom of the Netherlands, The Republic of
Austria, The Republic of Poland, The Portuguese Republic,
Romania, The Republic of Slovenia, The Slovak Republic,
The Republic of Finland and The Kingdom of Sweden,
(TSCQG), also known as ,Fiscal Compact’, available at: http://
www.eurozone.europa.eu/media/304649/st00tscg26_en12.
pdf., (30.12.2012)

7 Treaty establishing the European Stability Mechanism
between The Kingdom of Belgium, The Federal Republic
of Germany, The Republic of Estonia, Ireland, The
Hellenic Republic, The Kingdom of Spain, The French
Republic, The Italian Republic, The Republic of Cyprus,
The Grand Duchy of Luxembourg, Malta, The Kingdom of
the Netherlands, The Republic of Austria, The Portuguese
Republic, The Republic of Slovenia, The Slovak Republic
and The Republic of Finland, (TESM), available at: http://
www.esm.europa.eu/pdf/esm_treaty_en.pdf, (30.12.2012)

8 For further reading on TSCG see Council of the European
Union, Fiscal compact enters into force, press release,
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words, the fiscal provisions introduced by the
Fiscal Compact are just an extension of the SGP
regulation.? As explained below, the TSCG and the
TESM are complementary. It is acknowledged and
agreed that granting financial assistance under
the ESM will be conditional on the ratification of
the TSCG.

On the other side, the ESM was meant to be
a permanent firewall, providing protection to
the eurozone’s common currency and instant
access to financial assistance programs to those
eurozone Member States in financial difficulty.
The creation of the ESM has been motivated by
three main considerations:

1. external shocks in euro area countries
might lead to a crisis of confidence and the
destabilization of the eurozone and the EMU

2. possible market failures in the financial
sector of one euro area country and
the subsequent contagion of the entire
eurozone

3. credible and predictable crisis responses in
euro area countries are needed.'0

Some other arguments explaining the origin
of the ESM can be found in the time-bound road
map for the achievement of a genuine EMU, which
was developed in June 2012 by the President of
the European Council in collaboration with the
President of the Commission, the President of the
Eurogroup and the President of the ECB. Three
main stages have been determined:

1. Ensuring fiscal sustainability and breaking
the link between banks and sovereigns
(end 2012-2013)

2. Completing the integrated financial
framework and promoting sound structural
policies at national level (2013-2014)

3. Establishing an EMU country-specific shock
absorption function (post 2014).1

The completion of the first stage should
ensure sound management of public finances
and break the link between banks and sovereigns,
which had been one of the root causes of the

available at: http://www.consilium.europa.eu/uedocs/cms_
data/docs/pressdata/en/ecofin/134543.pdf, (20.6.2013)

9 Council of the EU, available at: http://www.consilium.
europa.eu/homepage/highlights/fiscal-compact-  enters-
into-force-on-1- january-2013?lang=sl., (20.6.2013)

10 The European stability mechanism, ECB Monthly
Bulletin, available at: http://www.ecb.int/pub/pdf/mobu/
mb201107en.pdf, (20.6.2013), p. 73-74

11 See H. Van Rompuy et al., Report ,Towards a genuine
economic and monetary union”, available at: http://www.
consilium.europa.eu/uedocs/cms_data/docs/pressdata/
en/ec/134069.pdf, (20.6.2013), p. 4-18
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sovereign debt crisis. This stage includes five
essential elements,'? one of which is ,setting
up of the operational framework for direct bank
recapitalisation through the European”—so
called—"Stability Mechanism” (ESM).

It can be concluded that the ESM was designed
as an ultima ratio mechanism to safeguard
the EMU against imbalances caused by the
overcoming of financial adversities in individual
Member States.!3

Legal Framework for the ESM

First steps towards financial stability were
made in December 2010 by reaching an
agreement to amend Art. 136 of the Treaty on the
Functioning of the European Union (TFEU)'* in
order to establish a permanent mechanism which
will provide financial assistance to eurozone
countries. In March 2011, the European Council
adopted the Decision 2011/199/EU to amend Art.
136 of the TFEU'®> using the simplified revision
procedure in Art. 48(6) of the Treaty of the
European Union. The following paragraph was
added to Art. 136: ,The Member States whose
currency is the euro may establish a stability
mechanism to be activated if indispensable to
safeguard the stability of the euro area as a whole.
The granting of any required financial assistance
under the mechanism will be made subject to
strict conditionality.” As indicated by Art. 2 of the
Decision, the amendment will enter into force
on 1 January 2013, but only if all 27 EU member
states have completed their ratification before
this date. This amendment not only authorizes
the eurozone countries to establish a treaty-
based stability mechanism but also incorporates
the ESM into primary EU law.'® As a result, some
doubts regarding the ESM arose which questioned
the legality and necessity of establishing such a
mechanism before the TFEU amendment enters
into force.'” Hence, there was an Irish referendum

12 For further analysis and more details see the supra Report
,Towards a genuine economic and monetary union”.

13 TESM Preamble, p. 3

14 Treaty on the Functioning of the European Union (OJ
C 115/47 from 9.5.2008, hereinafter TFEU), available at:
http://eur-lex.europa.eu/JOHtml.do?uri=0J:C:2008:115:50
M:EN:HTML, (30.12.2012)

15 European Council, Decision 2011/199/EU of 25 March
2011 amending Article 136 of the TFEU with regard to a
stability mechanism for Member States whose currency
is the euro, (OJ L 91 from 6.4.2011), available at: http.//eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:091:
0001:0002:EN:PDF, (30.12.2012), p. 1

16 ESM is actually agreed just as an intergovernmental
treaty outside of the EU framework.

17 The Irish Supreme Court decided to refer to the European
courtofjusticeforpreliminaryruling questions concerning
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on the Fiscal Compact and ESM and a Judgment
of the German Constitutional Court referring
to the applications for the issue of temporary
injunctions aiming at preventing German
ratification of the TESM and the Fiscal Compact.8
Some doubts were clarified in November 2012
by the European Court of Justice ruling that ,the
right of a Member State to conclude and ratify the
ESM Treaty is not subject to the entry into force of
the TFEU amendment.1?

Consequently, signed by euro area Member
States on 2 February 2012, the TESM entered into
force on 27 September 2012. It gave birth to the
ESM which was inaugurated on 8 October 2012.The
first version of the treaty was signed in July 2011,
but it was subsequently modified to incorporate
some further decisions made by euro area heads of
state and government on 21 July and 9 December
2011.20 These modifications were made to improve
the effectiveness of the mechanism and also as a
link to the TSCG in the EMU.

The connection between the TSCG and ESM
is made out in the TESM preamble, ,...this Treaty
and the TSCG are complementary in fostering
fiscal responsibility and solidarity within the
economic and monetary union..the granting
of financial assistance in the framework of new
programmes under the ESM will be conditional...
on the ratification of the TSCG by the ESM
Member concerned..”?! In addition, Herman Van
Rompuy stressed that those treaties ,..are both
elements in the strategy to overcome the public
debt crisis..” adding that ,..from March 2013 any
granting of financial assistance under the ESM will
be conditional on ratification of the TSCG...and
from one year after its entry into force...also on the
implementation of a balanced budget rule..” 22

As a result, the ESM is established as an
intergovernmental organisation under Public

the establishment of a permanent Stability Mechanism
and the validity of TESM ratification. M. Vasconcelos, The
ESM Treaty entered into force, Sovereignty Bill, 2012,
available at: http://www.europeanfoundation.org/my._
weblog/2012/09/margarida-vasconcelos-the-esm-treaty-
entered-into-force.html, (30.12.2012)

18 M. Vasconcelos, The ESM Treaty entered into force, Op.
cit, p. 1

19 Judgment of the Court, 27 November 2012, Thomas
Pringle v. Government of Ireland, Case C-370/12, available
at: http://curia.europa.eu/juris/document/document.jsf?tex
t=&docid=130381&pagelndex=0&doclang=EN&mode=req
&dir=&occ=first&part=1&cid=11445, (29.12.2012)

20 Factsheet — ESM, available at: http://www.consilium.
europa.eu/uedocs/cms_data/docs/pressdata/en/
ecofin/132734.pdf, (30.12.2012), p. 1

21 TESM, Op.cit., p. 4

22 European Council, available at: http://www.european-
council.europa.eu/home-page/highlights/european-
stability-mechanism-treaty-signed?lang=en, (29.12.2012)
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International Law as permanent crisis resolution
mechanism for the countries of the euro area.?3
Its membership is open to all eurozone Member
States, and other non-eurozone countries can
participate as observers. As arises from Art. 32
TESM, the ESM has a ,full legal personality” and
slegal capacity to acquire and dispose of movable
and immovable property, to contract or to be a
party to legal proceedings” The ESM, its property,
funding and assets, shall enjoy immunity from
every form of judicial process. Therefore it
can ,enter into a headquarter agreement...as
necessary for ensuring that its legal status and
its privileges and immunities are recognised and
enforced”. Its purpose derives from Art. 3 TESM,
which is,,to mobilize funding and provide stability
support under strict conditionality, appropriate to
the financial assistance instrument chosen, to the
benefit of ESM Members which are experiencing,
or are threatened by, severe financing problems,
if indispensable to safeguard the financial stability
of the euro area as a whole and of its Member
States”. In order to reach its purpose, the ESM
will be ,entitled to raise funds by issuing financial
instruments or by entering into financial or other
agreements or arrangements with ESM Members,
financial institutions or other third parties.”

Rules of Operation of the ESM

The ESM will take over the tasks which are
currently fulfilled by the European Financial
Stability Facility (hereinafter EFSF2%) and the
European Financial Stabilisation Mechanism
(hereinafter EFSM25). The ESM will operate
alongside the EFSF for nine months and during
the transitional period it will be the main
instrument for the financing of new programmes,
while the EFSF will remain active only in financing
programmes started before the ESM entered into
force.26 The ESM will cooperate closely with the
International Monetary Fund (hereinafter IMF) in
providing stability support. Financing instruments
defined by the TESM include ,precautionary
financial assistance” (Art. 14), ,loans to member
states for recapitalisations of financial institutions”

23 Frequently Asked Questions on the European Stability
Mechanism, available at: http://www.esm.europa.eu/pdf/
FAQ%20ESM%2008102012.pdf, (29.12.2012), p. 1

24 EFSF is a temporary rescue mechanism which issues
bonds or other debt instruments on the capital markets,
available at: http://www.efsf.europa.eu/about/index.htm,
(29.12.2012)

25 EFSM provides financial assistance to EU Member States
in financial difficulties, available at: http://ec.europa.
eu/economy_finance/eu_borrower/efsm/index_en.htm,
(29.12.2012)

26 Factsheet- ESM, Op. cit., p. 2
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(Art. 15), ,loans” (Art. 16) and ,primary and
secondary market support facilities (bond market
purchases)” (Arts. 17 and 18).

In March 2012 it was decided that the EFSF
would continue to fund the existing Facility
Agreements for Portugal, Ireland and Greece.
Therefore the initial lending capacity of the ESM
rose up from an initial maximum of €500 billion
up to a combined EFSF/ESM lending capacity of
€700 billion. Moreover, €80 billion is gradually
provided by the euro area Member States in form
of paid-in capital in five instalments of €16 billion
(two instalments are paid within 15 days after
the TESM comes into force, another two in 2013
and 2014) and the rest is callable at any time,2”
in accordance with the terms set in the TESM. If
required, capital payments can be accelerated to
maintain a 15% ratio between the paid-in capital
and the outstanding amount of ESM issuances.28
ESM Members undertook to provide their
contribution in accordance with their contribution
key in Annex | of TESM.2?

The ESM shall have a Board of Governors
and a Board of Directors, as well as a Managing
Director and other dedicated staff.3% Article 4 of
the TESM defines the structure and voting rules
of the ESM. It provides that important decisions
will be made by mutual agreement of the ESM’s
Board of Governors. There is also an ,emergency
procedure” whereby a decision to grant financial
assistance can be reached by a qualified majority
of 85% of votes cast, only if both the Commission
and the European Central Bank conclude that a
failure to urgently adopt such a decision would
threaten the economic and financial sustainability
of the euro area.

What is more, ESM financial assistance will
be provided under strict economic policy
conditionality.3' The procedure for granting
stability support is defined in Art. 13 TESM.
Following a financial assistance request of
a eurozone Member State, the European
Commission, together with the IMF and in
liaison with the ECB, will assess whether there
is a risk to the eurozone’s financial stability. This
will be done by undertaking an analysis of the
sustainability of the public debt of the requesting
country. If concluded that an adjustment
programme can realistically restore the public
debt, the Commission, together with the IMF
and in liaison with the ECB, will assess the actual

27 TESM, art. 9

28 TESM, art. 41

29 TESM, art. 11

30 TESM, art. 4 para.l
31 SeeTESM, art. 3
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financing needs of the country concerned. Based
on the assessment, the adjustment programme
will be negotiated and its details included in a
Memorandum of Understanding (MoU).

Benefits and Criticisms

provocative denominations for the EU have
grown up since the introduction of a new
permanent anti crisis platform, named ESM, into
the European framework.32 Europe in Hostage, The
End of National Sovereignty in Europe, Europe as
a totalitarian super state, Flight into Dictatorship,
Catastrophe  of  unprecedented  proportions,
Democratic deficit, Draconian austerity regime
- these are just few of them teeming among
eurosceptics and infecting the wider EU. So, why
are there so many doubts and which are they?

The battle between supporters and opponents
of the ESM began around the existence of a
possible veto achieved by Governments refusing
to ratify Art. 136 of the TFEU. There were many
conflicting claims whether or not the Art. 136 veto
can be used. Discussions continued referring to the
purpose of the ESM and sceptics argued that the
ESM will protect only the banks, institutionalised
austerity and neo-liberal policies and it will
delay recovery by not allowing investment and
growth. Some opposed that it will improve
market confidence, create better conditions for
recovery and make financial funds conditional
on adhering to fiscal discipline and fiscal rules.
The very necessity of such a mechanism was put
under question—opponents suggested taxes on
wealth and property as alternatives.33

Furthermore, the Irish people’s movement34
pointed out some other important contra
arguments. They criticized disproportional voting
weights within the Board of Governors and the
Board of Directors of the ESM, based on the capital
subscriptions of Member States. In accordance
with the qualified majority and the contribution
key, it follows that France and Germany combined
will command more than 47% of votes. Unlike the
IMF, whose decisions require a simple majority
of the shares, the ESM decisions on approving a
loan, determining the interest rates and the terms
of conditionality require the unanimity of euro

32 Seen on World Wide Web.

33 H. McGEE, 10 areas of dispute between Yes and No
sides, Irishtimes.com, 29.5.2012, available at: http:/
www.irishtimes.com/newspaper/opinion/2012/0529
/1224316859032.html, (29.12.2012)

34 People’s Movement, The European Stability Mechanism
and the case for an Irish referendum, Second edition,
Dublin, 2011, available at: http://www.people.ie/eu/
esmref2.pdf, (2.1.2012)
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zone finance ministers. They also called attention
to a possible precipitation of insolvency crisis. On
economic grounds, if a country has difficulties
in raising funds in the financial markets, it must
be because investors see it as insolvent, and
logically, the Commission will carry out ,adapted
assessments of sustainability of public debt of
the country” in order to satisfy for most aspirant
borrowers. If so, the markets will require higher
yields. Some critics consider the ESM’s lending
capacity ,too little and too late”. For example, the
debt in Greece, Ireland, Italy, and Portugal will
soon raise up to €502 billion, and the financial
requirements of Spain until 2013 are estimated
at about €470 billion. How can the ESM therefore
grant so much financial support? Is the lending
capacity of €700 billion enough? Also the ,callable
shares mechanism” defined by Art. 8 TESM might
be a cause for the ,can't pay, won't pay” scenario.
ESM Members irrevocably and unconditionally
undertake to provide their contribution to the
authorized capital stock, in accordance with their
contribution key, but problems will arise if the
government can'timmediatelyfulfil its obligations.
What is intended as a rescue mechanism could
then become a crisis propagator.3®

There was also an influential campaign
against the ESM diffused through all of Europe
by the world-wide ,LaRouche movement”. This
movement also reached Germany, where the so
called,,,Biirgerrechtsbewegung Solidaritat” (,Civil
Rights Movement Solidarity”) cooperated the
campaign to stop the implementation of the ESM
Treaty. Short informative video material3® was put
on the web to encourage people to react against
the ESM. Sustainers of the anti-ESM propaganda
argued that the fiscal regime would remove all
control over financial sovereignty of the Member
States and transform the EU into a ,totalitarian
superstate”3’

In addition, the former director of the Irish
Centre for European Law, J. Tomkin, clearly
pointed out the main arguments in favour of
the theory of democratic deficit within the EU.
He argued that ,the legal framework governing
the European Stability Mechanism (ESM) is
contradictory, conceptually incoherent and may
be characterized as a circumvention of Union
law” and added that, ,such circumvention, and
the resulting establishment of a significant

35 Ibid., p. 19

36 SeeforinstanceESMvideo,availableat: http://www.youtube.
com/watch?feature=player_embedded&v=UccCyIMhNww,
(30.12.2012)

37 See video ,The End of National Sovereignty in Europe,

available at: http://gatesofvienna.blogspot.com/2012/07/
the-end-of-national-sovereignty-in.html, (30.12.2012)
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permanent institution outside and beyond the
scope of the Union legal order, represents a
challenge to European democracy and to the
principle of respect for the rule of law"38

Conclusion

Despite the fact that economic recovery in
Europe is now on track, debt risks still remain and
Europe must continue to determine comprehensive
solutions to prevent such situations.

In many aspects, the ESM represents an
ambition to push Europe towards a stronger
economic union. It includes the aim to delete
the persistent sources of financial instability and
consolidates the commitment to ensure a lasting,
sound and robust management of public finances,
including a new Fiscal Compact and strengthened
economic policy coordination within the EMU.
But not all efforts always turn into a great success.
The European efforts to overcome the debt crisis
and to save the EU and the EMU have soon turned
against Europe itself and have been diffusing
distrust and ,doubt epidemic” over the new ESM
in the past few years.

The ,doubt epidemic’, driven also by anti-ESM
propaganda mechanisms (audio-video material,
flyers, the web, etc.), quickly spread through all of
Europe and turned many European citizens into
severe eurosceptics.

Critics have noted that the ESM severely
confines the economic sovereignty of its Member
States, and they criticize the extensive powers
and immunity to the board of ESM Governors
without parliamentary influence or control. Many
doubts and criticisms refer to the ESM per se,
its voting procedures, financing tools and the
questionable legal compatibility of the TESM with
national and EU law. The ,ESM referendums”39
also brought to the surface many questions that
should not be overlooked. Experts accentuated
that all those arguments against the ESM might
lead to a democratic deficit, as well as financial,
cultural and political tensions within the EU.

As J. Hojnik stressed, the entry into force of the
euro was an economic and political achievement,

38 J. Tomkin, ,Contradiction, Circumvention and Conceptual
Gymnastics: The Impact of the Adoption of the ESM
Treaty on the State of European Democracy’, German law
journal, 14/2013, 169-190, p. 180, available at: http://www.
germanlawjournal.com/index.php?pagelD=11&artlD=1500

39 At this point we have to clarify that referendums did not
directly refer to the ESM Treaty, but to the Fiscal Compact.
The establishment of the ESM would be a consequence
of the ratification of the TSCG, due to the fact (as
mentioned up), that TESM and TSCG are complementary
and financing from the ESM will be conditional on the
ratification of the TSCG by the ESM Member concerned.
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but today it seems to be the opposite. Saving the
eurozone has become an economic, political and
European democracy problem, whereby the ,ESM
rescuing operation” also renewed decades-long
tensions between the supporters and opponents
of supra-nationalism and interregnum.?0 It seems
that Europe is confidently marching onwards,
taking no consideration of the many doubts and
criticisms related to the austerity rules, the ESM
and the Fiscal Compact.

To prevent further political and democratic
tensions, weakness of the EU and growing
distrust in the present European environment,
it is our main task as European citizens to
search for enough information and to create a
critical opinion which will clarify all doubts and
unanswered questions. Our critical overview and
opinion on the European surroundings can be a
cure for the weak representative democracy and
increasing democratic deficit within the EU.

However, we can firmly conclude that although
the ESM is called a ,Stability Mechanism’, it has
so many doubtful aspects that it can therefore
also be referred to as the European (Un)stability
Mechanism.

Hamawa Konasyuy

EBponckn mexaHnsam (He)cTabunHoCTL

bopba npomus 2nobanHe Kpuse daHac je nocmana
HajnonynapHuju 2n106asHu cnopm, y Kome ydecmayje
u Esponcka yHuja. Kako 6u oxugena esponcky eKoHo-
Mujy u cnpedusna oOasbe wuperse Kpuse 0yed, yurb EY
6uo je yceajarbe o0pebeHux npasusna wmeorekoja bu
usbanaHcupana 6yueme Opxasa 4iaHuyd u o4ysasna
¢huHaHcujcky cmabunHocm espo3oHe. baucko ckonyaH
ca ¢uckanHum nakmom, Esponcku mexaHuzam cma-
6unHocmu (EMC) jeOHa je 00 mux 2nasHUX aHMUKpU3-
Hux mepa. [lpedcmasreeH je 8. okmobpa 2012. 200uHe,
a He208d C8pPXA je npyxxarbe NoopwiKe y cmabunusayuju
npeko UHCMpymeHama uHaHcujcke nomohu OHUM
3emM/bama Y1aHUYama Koje ce cyo4yasdajy ca 036usbHUM
npobnemuma y UHaHcUparby Uau Kojuma ucmu npe-
me. Ynpkoc YyurbeHuyu oa je EMIC nnaHupaH kao mpajHu
MexaHu3am 3awmume Koju he cayysamu ¢uUHAHCUjCKy
CcmabusHoCm e8po30He, OXUBeMU es8poNncKy eKOHO-
MUjy, OCHGXXumu e8poncKo jeQUHCMBEHO Mmpxuwime
u 8pamumu noseperbe y EMY, oH je 6uo (u jow ysex je)
mMema MHozux npumedaba u Kpumuka. Pad koju creou
nokywasa 0a npyxu npezned EMC-a, ykaxe Ha rezo-
8e 2/iagHe Kapakmepucmuke, omkpuje re208y NpasHy
npupody, HAa3Ha4u 2aasHe passoze 3602 Kojux je yeeoeH
U Npukaxe Heke 00 2/1A8HUX CYMrbU U KPUMUKA KOjux
He Marbka mehu espockenmuyuma y nozsiedy egukac-
Hocmu u HeonxooHocmu EMC-a.

40 J. Hojnik, “Snovanje novih Le Corbusierjevih stolpov
Evrope”, Pravna praksa, n. 33/2012, p. 3.



24

CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

CLOUD COMPUTING - LEGAL ISSUES
IN THE LIGHT OF NEW EU STRATEGY

Ivan Ivanovi¢
4t year student
University of Belgrade, Faculty of Law

Cloud computing in simplified terms can be under-
stood as the storing, processing and use of data on re-
motely located computers accessed over the Internet. The
main feature of cloud-based services is the fact that data
is stored on the service provider’s servers and not on the
user’s computer hard disk or mobile device. This allows
users to easily access their data in the cloud from any
device that is connected to the Internet from any part of
the world. The European Union has recognized the great
potential of the cloud and the benefits of the future de-
velopment of cloud based services. On September 27,
2012 the European Commission presented a new strat-
egy for ,Unleashing the potential of cloud computing in
Europe”! Cloud computing, aside from great potential
and benefits, also creates some legal issues that need
to be tackled in order to boost future development and
fulfill the potential of the cloud computing technology.
Some of those issues will be presented in this article in
the light of the new EU Cloud Strategy.

Key words: cloud computing, European Union, Digital
Agenda, internet, data protection, copyright,
standardization, contracts

1. Introduction

The term cloud computing is defined as a
model for enabling convenient on-demand
network access to a shared pool of configurable
computing resources (e.g., networks, servers,
storage, applications, and services), that can
be rapidly provisioned and released with
minimal management effort or service-provider
interaction.2 Cloud computing enables cloud
services — a service that is delivered and consumed
on demand at any time, through any access
network, using any connected devices using
cloud computing technologies. Cloud computing
in simplified terms can be understood as the
storing, processing and use of data on remotely
located computers accessed over the internet.
The main feature of cloud-based services is

1 European Commission, Unleashing the Potential of Cloud
Computing in Europe (COM/2012/0529 final), in the text
,EU Cloud Strategy”

2 US National Institute of Standards an Technology,

Definition of cloud computing by NIST (2009), updated
by NIST (2011) SP 800-145

the fact that their data is stored on the servers
of the service provider and not on the user’s
computer hard disk or mobile device. Because
of that feature, users can easily access data in
the cloud from any device that is connected to
the internet from any part of the world. Services
based on the cloud technology are widespread
and the number of their users is growing every
day. A cloud provider is a company that offers
some component of cloud computing to other
businesses or individuals.3 The most common
forms of cloud computing are: infrastructure (data
centers), online platforms (operating systems),
applications (web-based email, online office
applications, file sharing). Regarding the type of
service they provide, cloud computing services
can be classified as: Infrastructure as a Service
(laas), Platform as a Service (PaaS) and Software
as a Service (Saas).* All major players in the IT
sector are already offering some kind of cloud-
based service or are either planning to develop
services based on cloud computing technology.

2. Potential of Cloud Computing and
Position of the EU

The European Union has recognized the great
potential of the cloud and the benefits of the
future development of cloud-based services. On
27 September 2012 the European Commission
presented a new strategy for ,Unleashing the
potential of cloud computing in Europe” The
European Commission is aiming to create a
cloud-friendly environment in order to boost the
European digital economy and to benefit the
Digital Single Market. Neelie Kroes, Vice-President
of the European Commission responsible for the
Digital Agenda, described the cloud as a ,different
model for ICT services with data or software stored
remotely’, and underlined the great potential
for the users, business and public sector. She
stressed the importance of the new EU Strategy
and concluded that the key lies in adopting the

3 More about cloud computing providers and cloud
based services: http://searchcloudprovider.techtarget.
com/definition/cloud-provider

4 More about the types of cloud services: European
Commission — Expert Group Report, The Future of Cloud
Computing: Opportunities for European Cloud Computing
beyond 2010, Brussels, 26.1.2010.
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right policies and removing the barriers to further
development.®> As the benefit of cloud computing,
the EU Strategy emphasizes the ability of users to
command almost unlimited computing power on
demand, without having to make major capital
investments to fulfill their needs and that they can
get to their data from anywhere with an internet
connection. Cloud computing has the potential to
slash users' IT expenditure and reach out to ever
larger markets, while governments can make their
services more attractive and efficient even while
reining in spending. The Commission therefore
aims at enabling and facilitating faster adoption
of cloud computing throughout all sectors of
the economy. This can cut ICT (Information and
Communications Technology) costs and, when
combined with new digital business practices, can
boost productivity, growth and jobs.6 The economic
potential of cloud computing and main barriers
were the subjects of a study that was published
prior to the release of the EU Cloud Strategy.
The diffusion of cloud computing is expected to
generate substantial direct and indirect impact
on economic and employment growth in the EU,
thanks to the migration to a new IT paradigm
enabling greater innovation and productivity.
According to the model developed by the IDC, the
,No Intervention scenario” of cloud adoption could
generate up to €88 billion in contributions to
the EU GDP in 2020. The ,Policy-driven scenario’,
instead, could generate up to €250 billion GDP
in 2020, corresponding to an increase of €162
billion over the first scenario. According to the
survey accompanying this study, some of the main
barriers to a wider adoption or increased intensity
of usage of cloud computing are: data jurisdiction
and location, security and trust, portability and
technology transparency/control.”

3. Data Protection Issues

Data protection can be referred to as one of
the central issues of cloud computing. Because
of the nature of cloud based services, the
question of data security and data protection is

5 Speech by Neelie Kroes, Vice-President of the
European Commission responsible for the Digital
Agenda, A European strategy for cloud computing, Press
Conference on Cloud Computing Strategy, Brussels, 27
September 2012. Available at: http://europa.eu/rapid/
press-release_SPEECH-12-52_en.htm?locale=en#PR_
metaPressRelease_bottom

6 EU Cloud Strategy, p. 1.

7 IDC, Quantitative Estimates of the Demand for Cloud
Computing in Europe and the Likely Barriers to Up-
take, SMART 2011/0045, Brussels, 13 July 2012, in text
,Quantitative Estimates of the Demand for Cloud
Computing in Europe and the Likely Barriers to Up-take”
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reasonably raised. If the consumers do not have
enough confidence regarding the protection of
their data in the cloud, they will avoid using that
kind of service and that would prevent its further
growth and development. According to the study
»Quantitative Estimates of the Demand for Cloud
Computing in Europe and the Likely Barriers to
Up-take”, a total of 43.5% of respondents are
most worried about security and data protection
regarding cloud computing services.® Data
protection is one of the fundamental rights
guaranteed by Article 8 of the EU Charter of
Fundamental Rights® and Article 16 of the Treaty
on the Functioning of the European Union.'? Data
protection legislation applies where personal
data (including sensitive personal data) relating
to an identifiable individual (data subject) is
subjected to certain forms of processing.!’ The
desirability of data protection arose out of the
growing use of computers in the 1970s and
the threat to personal privacy that the rapid
manipulation of data potentially posed. The
existing Data Protection Directive’2 was adopted
as a legislative provision in October 1995, and
the Member states were obliged to pass national
legislation that gives effect to the Directive by
the implementation date prescribed (24 October
1998).13 The necessity for modernization of
the data protection regulation arose from
the dynamic development of technology and
unequal application of the relevant rules of
all the member countries of the EU. Since the
year 1995 and the adoption of the current Data
Protection Directive, the IT sector went through
major changes in technology and, together
with the widespread use of the internet, this
resulted in new data protection risks. As stated
in the Cloud Strategy Commission Staff Working
Document, the main issue raised by cloud
computing stakeholders is that under the current
framework cloud providers might sometimes
have to comply with several national laws. Also,

8 Ibid, p. 43.

Charter of fundamental rights of the European Union
(Official Journal C 364, 18/12/2000)

10 Consolidated version of the Treaty on the Functioning of
the European Union (Official Journal 2012/C 326/01)

11 1. J. Lloyd, Information Technology Law, Oxford University
Press, 6 edition, 2011, p. 39.

12 Directive 95/46/EC, Official Journal L 28, 23/11/1995, p.
31-50. on the protection of the individuals with regard to
the processing of personal data and the free movement
of such data

13 More about the history and the need for data protection:
P. Carey, Data Protection: A practical guide to UK and EU
Law, Second Edition, 2004, p. 1-13.
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that on the one hand it can lead to excessive
burden for providers or, on the other hand, to
jurisdiction shopping if some jurisdictions require
more stringent data protection safeguards than
others.' On 25 January 2012 the European
Commission proposed a reform of the EU data
protection rules. The proposed reform consists
of two documents: the General Data Protection
Regulation'® and a Directive'® for the police and
justice sector. The proposed Regulation sets out
the general EU data protection framework, and it
will be directly applicable in all Member States. A
uniform set of rules will allow for a higher level
of legal safety of EU citizens, an equivalent level
of data protection, and better control over their
personal data. It will also facilitate the operation
of companies by introducing a uniform set of
rules, thus reducing unnecessary administrative
costs.'” Cloud service providers will be obliged
to comply with a unified set of rules, instead
of the current fragmented legal environment.
Viviane Redding, Vice-President of the European
Commission, EU Commissioner responsible for
Justice, Fundamental Rights and Citizenship,
concluded that ,the EU data protection reform
aims to build a modern, strong, consistent, and
comprehensive data protection framework for
the EU, that will help to unleash the potential of
the Digital Single Market and foster economic
growth, innovation and job creation, in line with
the objectives of the EU’s growth Strategy Europe
2020 and the Digital Agenda for Europe.’18

3. Copyright Issues

No area of law has been more affected by
digital media than intellectual property. The ease
with which digital works can be reproduced,
manipulated, and shared has transformed

14 Cloud Strategy Commission Staff Working Document, p. 25.

15 European Commission, Proposal for a Regulation on the
protection of individuals with regard to the processing
of personal data and on the free movement of such data
(General Data Protection Regulation) COM (2012) 11 final.

16 European Commission, Proposal for a Directive on the
protection of individuals with regard to processing of
personal data by competent authorities for the purposes
of prevention, investigation, detection or prosecution of
criminal offences or the execution of criminal penalties, and
the free movement of such data, COM (2012) 10 final.

17 More about the proposal for the reform of the Data
protection rules in the EU: Ivan Ivanovi¢, ,The proposal
for the reform of the rules concerning the protection of
personal data in the European Union’, Student Economic
Law Review, 1/2013, p. 51-53, 2013.

18 Viviane Reding,,The European data protection framework

for the twenty-first century’, International Data Privacy
Law, vol. 2,3/2012, p. 128.
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copyright law, and the law is very much still
in transition as lawmakers struggle to adapt
copyright protection to a fluid medium while
maintaining a balance between the rights
of copyright holders and copyright users.’®
Copyright is a term used to describe the area
of Intellectual Property Law that regulates the
creation and use of a range of cultural goods such
as books, songs, films and computer programs.20
By far the most significant of the EU initiatives
dealing with copyright is the Information Society
Directive,2! often referred to as the Copyright
Directive.22 Reproducing, distributing, publicly
displaying, publicly performing, or producing a
derivative version of a copyrighted work without
the copyright holder’s permission constitutes
copyright infringement.23 One of the questions
arising from the private copying regime in the
cloud environment is the issue of exceptions to
private copying. The Information Society Directive
permits Member Stets to provide for an exception
to the exclusive right of reproduction in respect
to the acts of private copying, and in such a case,
right-holders must receive ,fair compensation”.24
In many Member States which have introduced
the private copying exception, private copying
levies are imposed on certain categories of media
(such as recordable CDs or DVDs) and devices
(such as MP3 players) which are typically used
for private copying. When introduced in the
analogue age, the private copying levy system
was seen as a sensible recognition that not all
acts of reproduction can be licensed, and that
right-holders should be compensated for the
harm resulting from non-licensed copies of
protected content made by natural persons for
their private use.?> Professor Cristophe Geiger
stated that Community harmonization in the field
of limitations and exceptions has in fact been a

19 A. Packard, Digital Media Law, Wiley-Blackwell, 2010, p.
125.

20 L. Bently, B. Sherman, Intelectual Propherty Law, Third
Edition, Oxford University Press, 2009, p. 31.

21 Directive 2001/29/EC of the European Parliament and
of the Council of 22 May 2001 on the harmonization of
certain aspects of copyright and related rights in the
information society (Official Journal L 167, 22/06/2001 P.
0010 - 0019), in the text Information Society Directive”

22 More about the EU copyright regulatory framework: L.
Bently, B. Sherman, op. cit., pages 47-54.

23 A. Packard p. 137.

24 Article 5(2)(b) of the Information Society Directive.

25 European Commission, Commission staff working
document accompanying the document ,Unleashing
the potential of Cloud Computing in Europe”
(SWD/2012/0271/ final, Brussels 27.9. 2012), in the
text ,EU Cloud Strategy Commission Staff Working
Document”.
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failure, with the Information Society Directive
merely providing an exhaustive and (with one
exception) optional list, from which national
legislators could pick the ones that suited them,
with the additional possibility of adopting a
more restrictive wording. The systems which
were introduced to guarantee the effectiveness
of copyright limits in the light of technical
means have often been very complicated, poorly
harmonized and difficult to implement.26 Since
the Information Society Directive does not state
the means for calculating fair compensation
in detail, the lack of harmonization of private
copying levies between the Member States
is resulting in legal uncertainty and negative
effects on the EU Single Market. This could cause
problems in the EU ICT sector and represent
an obstacle to the establishment of the Digital
Single Market.2” There is also a significant gap
between the traditional levy systems, which
were introduced in the analogue age, and the
development of new technologies in the digital
environment, like cloud computing services.
Since the accessibility is the major advantage
of cloud computing services, the European
Commission has recognized a need for new
solutions that will make copyright licensing more
efficient, especially on a multi-territorial level. For
the cloud to work well as a platform for digital
content service, including mobile services, there
is a need for content distribution models that
enhance access to and use of all sorts of content
(music, audiovisual or books) across different
devices and in different territories. Consumers
should be able to lawfully consume content
away from home, across the EU, without losing
access to services they paid for in any Member
State.286 The Communication ,A Single Market
for Intellectual Property Rights” underlines that
Europe must develop copyright licensing services,
combined with web applications and tools, to
foster vibrant cultural and creative industries
that allow millions of citizens to use and share
published knowledge and entertainment easily
and legally across the Union, irrespective of their
Member State of residence.?? Regarding above
mentioned, copyright rules must be modernized
and harmonized on the EU level, in order to be

26 C. Geiger, The Future of Copyright in Europe: Striking a Fair
Balance between Protection and Accessto Information,
Report for the Committee on Culture, Science and
Education — Parliamentary Assembly, Council of Europe,
Strasbourg, 2009.

27 EU Cloud Strategy Commission Staff Working Document.
28 EU Cloud Strategy, p. 6.

29 European Commission, Communication ,A Single Market
for Intellectual Rights” COM (2011) 287 final, p. 9-10.
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able to deal with the challenges of information
society and new technologies.

4. Standardization Issues

Standardization plays a major role in the IT
sector, especially in terms of technical standards.
The nature of the communications process
requires that the various parties adhere to a certain
agreed standard, whether in terms of language,
protocol, numbers or physical connection.
Standards are important in telecommunications
because they allow for technical compatibility
and interoperability across technical networks.
Developing technical standards that promote
compatibility and increased  connectivity
allows both for more users to be attached and
such attachment to be undertaken easily.30 If
companies use different standards, that allows
them to ,lock-in" their customers. A major lock-
in concern is the risk of dependence (or over-
dependence) on one provider’s, often proprietary,
service. If the service is terminated for whatever
reason, users would want to recover all their data
and metadata in formats that are easily accessible,
readable, and importable into other applications,
whetherrunninginternally orin another provider’s
cloud. This is commonly called data portability.3!
According to the study ,Quantitative Estimates
of the Demand for Cloud Computing in Europe
and the Likely Barriers to Up-take’, a total of
38.8% of respondents answered that data access
and portability are the most relevant barriers
regarding cloud computing. Authors of the
study believe that portability issues will become
even more relevant and difficult to solve, the
more companies engage with the cloud.32 The
EU Cloud Strategy recognizes standardization
issues under ,Key Action 1 - Cutting Through
the Jungle of Standards” As stated in the EU
Cloud Strategy, individual vendors currently have
an incentive to fight for dominance by locking
their customers and inhibiting standardized,
industry-wide approaches.33 Currently, there
is no common agreement about the use of
certain standards that would prevent the risk of

30 I. Walden, J. Angel (eds), Telecommunications Law and
Regulation, Second Edition, Oxford University Press,
pages 20 and 347.

31 I. Walden, C. Miller, W. Kuan Hon, ,Negotiating Cloud
Contracts — Looking at Clouds from Both Sides Now",

Stanford Technology Law Review, Vol. 16, number 1 fall
2012, p. 115.

32 Quantitative Estimates of the Demand for Cloud
Computing in Europe and the Likely Barriers to Up-take,
p. 43.

33 EU Cloud Strategy, p. 11.
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the lack of interoperability and data portability
and the negative effects they produce. The data
formats and service interfaces in the cloud are
not standardized, and therefore the clients do
not have any guarantees of continuity of service
when changing to another cloud service provider
or when migrating data and services back to in-
house environment. The European Commission
is currently working on solving these issues,
alongside other stakeholders like the European
Telecommunications Standards Institute (ETSI)
and the U.S National Institute for Standards and
Technology (NIST). Apart from standardization,
thereis a need for a voluntary certification scheme
which will enable users to evaluate and compare
- in a simple manner - the level of conformance
to standards, interoperability and data portability
offered by providers. As concluded in the EU
Cloud Strategy Commission Staff Working
Document: ,certified cloud providers may have a
competitive advantage vis-a-vis non certified one
insofar as, in principle, they would offer higher
trust and security standards”34 Resolving the
issues regarding the lack of interoperability and
data portability, together with providing an EU-
wide certification scheme, will result in a more
competitive cloud computing market and will
benefit the general position of the consumers.

5. Contractual Issues

EU Cloud Strategy deals with contractual
issues in ,Key Action 2: Safe and Fair Contract
Terms and Conditions” Unlike traditional IT
outsourcing arrangements, cloud computing
contracts essentially create a framework in which
the user has access to infinitely scalable and
flexible IT capabilities according to his needs.
However, currently the greater flexibility of cloud
computing as compared to traditional outsourcing
is often counterbalanced by reduced certainty for
the customer due to insufficiently specific and
balanced contracts with cloud providers.3> The
complexity and uncertainty of the legal framework
for cloud service providers means that they often
use complex contracts or service-level agreements
with extensive disclaimers. The use of ,take it or
leave it” standard contracts might be optimal for
the provider but not always the best practice from
the customer’s perspective. The EU Cloud Strategy
concludes that those service-level agreements
often fail to address the operational and legal
risk inherent in cloud-based offerings. According

34 More about the European Commission’s views on
standardization and certification issues: EU Cloud
Strategy Commission Staff Working Document, p. 26-30.

35 EU Cloud Strategy, p. 11.
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to the research undertaken by the authors of
+Negotiating Cloud Contracts — Looking at Clouds
from Both Sides Now’, users consider that the
providers’ standard contract terms or offerings
do not sufficiently accommodate customer needs
in various respects. The top six types of terms
most negotiated, according to their sources are:
exclusion or limitation of liability and remedies,
particularly regarding data integrity and disaster
recovery; service levels, including availability;
security and privacy, particularly regulatory issues
under the EU Data Protection Directive; lock-in
and exit, including term, termination rights and
return of data on exit; providers’ ability to change
service features unilaterally and intellectual
property rights. However, users may not be
able to negotiate the providers’ terms. As with
any commercial agreement, much depends on
the relative bargaining power. Large providers
generally decline any changes to their standard
terms, insisting their services are only on a ,take it
or leave it” basis — even when requested by large
users, such as integrators (resellers, outsourcers).36
The EU Cloud Strategy Commission Staff Working
Document recognized the importance of the
Commission’s proposal for a Regulation on a
Common European Sales Law3’ presented on
11 October 2011. The CESL will provide a single
set of rules for cross-border contracts in all the
Member states, break down the barriers caused
by the differences between contract laws, and
give consumers more choice and a high level
of protection.3® The proposal for a Regulation
on a Common European Sales Law includes the
rules adapted for the supply of digital content3®
that cover some aspects of cloud computing. By
tackling contractual issues regarding services
based on the cloud computing technology, the
main goal is to bring balance to the contracts’
terms and conditions, which currently favor the
cloud service providers.

6. Conclusion

The ICT market is characterized by dynamics
duetotherapid development of new technologies
and the steady increase in the number of users.

36 |. Walden, C. Miller, W. Kuan Hon, pages 5, 13.

37 Proposal for a Regulation on a Common European Sales
Law, COM(2011) 635 final, Brussels, 2011.

38 More about Common European Sales Law: http://
ec.europa.eu/justice/newsroom/news/20111011_en.htm

39 Proposal for a Regulation on a CESL in Article 2(j) defines
digital content as,,data which are produced and supplied
in digital form, whether or not according to the buyer’s
specifications, including video, audio, picture or written
digital content, digital games, software and digital
content which makes it possible to personalize existing
hardware or software..”
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Technology is always one step ahead of the
lawmakers and regulators, and that's why they
need an active approach in order to prevent legal
uncertainty and legal gaps caused by change and
innovation. Consumers must gain confidence in
the services based on the new technologies in
order to boost growth and further development.
Cloud computing technology is no exception. The
current regulation, often dating 10 or more years
ago or even from the analog age, is unable to cope
with the challenges of cloud computing in the
right way. The regulatory framework regarding
the issues presented in this article needs to be
updated in order to be able to answer the new
challenges of the digital environment and to
resolve legal uncertainty and remove legal gaps.
Even with the dark clouds currently surrounding
the cloud computing technology, it is known that
severy cloud has a silver lining".

WeaHn NeaHosuh
CmyoeHm 4. 200uHe 0CHOBHUX cmyduja
lMpasHu pakynmem YHusepzumema y beozpady

Cloud Computing - cnopHa npaBHa nuTara
y cBeTny HoBe EY cTpateruje

Cloud Computing je, nojedHOoCmasweHo peyeHo,
mepMUH Koju 03Ha4asad 4ysarbe, 06pady u ynompeby
nodamaka y3 nomoh yodasmeHuUx KoMnjymepa Kojuma
ce npucmyna nymem uHmepHema. [nasHa kapakme-
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pucmuka ycayea 6asupaHux Ha mexHosoauju ,0bnaxka”
je 0a cy nodayu cMewmeHuU HA cepsepuma npyxaoud
yciyee, d He Ha KOPUCHUKOBOM Xap0-0ucKy uau mobusi-
Hom ypebajy, u wmo my omo2yhasa da nako npucmynu
nodayuma cmewimeHum y obaky ca 6uso koe ypehaja
nosesaHoz HA UHMepHem u3 6usl0 ko2 Oena cgemd.
Esponcka yHuja je npeno3Hasna eenuku nomeHyujan
obnaka u kopucmu 6yoyhee, oamez paseoja ycnyaa 3a-
CHOBAHUX HA 080j mexHoJso02uju. Eeponcka komucuja je
27. cenmembpa 2012. npedcmasusa Ho8y cmpameaujy
3a ,Ocmeapusarbe nomeryujana cloudcomputing-a y
Esponu’”. Ynompeba obnaka, noped nosumusHux dche-
kama, makohe cmeapa Heka cnopHa npasHa nuMarba,
Koja je nompebHo pa3spewiumu Kako 6u ce y6p3ao dasbu
pa3eoj u 0CMedpuo NOMeHUUjas1 Koju 084 mexHoso2uja
npyxa. Heka 00 mux cnopHux npasHux numarea he
6umu npedcmesbeHa y 080M YIAHKY, y ceemity Hoge EY
cmpamezuje.

KmyuHe peun: Cloud computing, Esponcka yHuja, [u-
eumanHa azeHoa, UHMepHem, 3awWmu-
ma nodamaka o nUYHOCMU, 3awmuma
aymopcKkux npasa, cmaHoapousayujd,
yeosopu
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THE EXTENSION OF AN ARBITRATION
AGREEMENT TO NON-SIGNATORIES

Filip Blagojevi¢
LL.B University of Belgrade
University of Belgrade, Faculty of Law

This paper aims at clarifying the issue of arbitration
extension to non-signatories. At the very beginning, the
author makes a classification of non-signatories, striv-
ing to emphasize the difference between disputable and
non-disputable non-signatories, given their underlying
legal difference. Following a brief listing of those non-sig-
natures where the request for legal continuity and secu-
rity allows arbitration without their consent, the author
defines a non-signatory for the sake of this analysis. Cor-
respondingly, the core of the problem is tackled through
individual analysis and criticism towards the most disput-
able issues—parent-subsidiary, agency, estoppel, restrict-
ed group of companies and documents interrelation. The
author does not, however, go into close detail regarding
the ,alter ego doctrine’; deeming it the sanction for abus-
ing power or reckless behavior, rather than extension of
arbitration effects. The author concludes with an obser-
vation that there are differences in the degree of impor-
tance of court guidelines, due to the fact there are no
strict rules concerning the issue at hand.

Keywords: Arbitration, non-signatories, extension,
consent, justice

An arbitration agreement can, generally,
bind only its signatories (parties in contract).
Nevertheless, under certain circumstances, with
regard to general principles of Private Law, it is
possible to extend its effects to the parties which
did not sign the contract. Hence this paper aims
to shed some light on the controversial questions
of extension to non-signatories.

Who is a,Non-Signatory”?

In an attempt to clarify the notion of a ,non-
signatory”! and precise the scope of disputable
situations, we will make a classification? of all
persons who didn’t personally sign the arbitration
agreement.

Firstly, the lack of a signature is not always
a bar to extension, especially after the latest
liberalization of form, embodied in the 2006

1 As it is well-known, perfection is not a man’s characte-
ristic, so any expectation of perfectly clear language
is quite unreasonable. Accordingly, merely linguistic
interpretation of ‘non-signatory’ in many situations is
very dangerous.

2 Like every classification, this one should also be taken
relatively.

Model Law revision.3 We point out that only a
very cautious interpretation of the agreement
can solve practical problems fairly.

Secondly, there is a fair number of third
persons that can, willingly or not—under the
rules of Contract, Company, Inheritance or Trade
Law—completely substitute the signatory. This
happens in cases of assignment, assumption,
transfer, access, fusion, succession, etc.> From our
point of view, these subjects are non-debatable
non-signatories, since they either indirectly agree
to arbitration, i.e. there is the assumption of
obligation, or succeed a liability to participate in
it via universal or singular succession. In cases of
succession, the general need for legal continuity
and safeness is beyond a party’s consent.
Moreover, in arbitration these subjects do not
show up as foreign objects of an agreement, but
as surrogate of one of the parties. Since problems
with validity of transfer can arise with these non-
signatories, and transfer substantially differs
from extension, we will not regard them as non-
signatories in terms of extending the arbitration
agreement.

Therefore, the ,real non-signatory” is a third
party which did not conclude the contract nor
replace its signatory. Consequently, one of the
biggest issues in arbitration arises when the
plaintiff tries to reach a solvent debtor that
appears as the real non-signatory, without his/
her consent. Less problematic situations are those
where a non-signatory attempts to present itself
as a claimant or even join him, because in those
cases there is no deficiency of the non-signatory’s

3 Namely,,(...) there are two options now. According to the
first one, a written agreement exists if it was recorded
in any form, regardless of the form of initial conclusion
(oral, by conduct, or otherwise — underlined by F.B.).
The second option is even more radical and basically
amounts to doing away with the requirement of writing
altogether” - V.Pavi¢, ,Non-Signatories” and the Long
Arm of Arbitral Jurisdiction, available at http://labhi.
staff.umm.ac.id/files/2010/12/Resolving-International-
Conflicts.pdf, p. 216.

4 On one hand, very extensive interpretation of an
agreement may unduly force party to arbitrate (and
hence oppose the purpose of arbitration), while on the
other, forbidding the extension of agreement because of
imperfection of formality would, practically, suppress the
extension in large.

5 Although these examples are not deprived from disputes,
this work will not focus on them as a special group.
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will to arbitrate. Accordingly, in forthcoming
paragraphs we will take a brief look® at the most
debatable questions of extending the arbitration
agreement over the defendant who is unwilling
to arbitrate.

Disputable Situations

There is no author who would, writing about
this topic, avoid touching on Daw Chemical case’
and the ,group of companies” doctrine. The issue
mentioned was the cornerstone of dealing with
the problems of separate legal personalities of a
parent company and its subsidiary. However, we
cannot overlook the fact that, in this case, the
parent company joined the arbitration in the role
of plaintiff—which, as said, is not an issue—and
that the award was based on the interpretation
of the group as an ,economic reality’, which in
practice may be an elusive notion. That is why it
is stated that ,(i)nvoking the group of companies
doctrine has remained, to a great extent, a kind
of legal alchemy, and is essentially restricted to
France”® Though the original form of this doctrine
is not applicable in practice outside of France, it
is significant because it stressed the problems of
independent legal entities belonging to the same
group, and broadened the practice of arbitration
extension to non-signatories.?

Extending and improving this parent-
subsidiary issue, both the courts and legal theory
came to an important conclusion—especially
the courts'0, which in certain cases broadened
the scope of arbitration. The conclusion is that
the extension from a parent company to its
subsidiary and vice versa, as well as the extension

6 Because of paper’s limitation, we are obliged to skip
explanation of the general concepts that we consider
notorious.

7 ICC Award no. 4131, upheld by Pariss Cour d’ appel,
October 21, 1983, Rev. Arb 1084, p. 98 (Chapelle).

8 V. Pavi¢, ,Non-Signatories” and the Long Arm of Arbitral
Jurisdiction, available at http://labhi.staffumm.ac.id/
files/2010/12/Resolving-International-Conflicts.pdf, p. 220.

9 ,According to J. M. Hosking, there are at least twelve
bases on which extension is attempted or carried out
(in addition to the ,group of companies” doctrine):
assignment, subrogation, third party benéeficiary,
novation, incorporation by reference, agency, estoppel/
equitable estoppel, assumption of obligation, succession,
,single economic transaction” and equity. See J. Hosking,
,Non-Signatories and International Arbitration in
the United States: the Quest for Consent,” Arbitration
International, Vol. 20 No. 3 (2004) 289-290., V. Pavi¢, ,Non-
Signatories” and the Long Arm of Arbitral Jurisdiction,
available at http://labhi.staff.umm.ac.id/files/2010/12/
Resolving-International-Conflicts.pdf, p. 221.

10 For example, ICC Award no. 8910, JDI 2000, p. 1085;
extension to a subsidiary.
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to a ,marionette” company,'! is possible and
it can be preferable.'? Nevertheless, the mere
fact of belonging to the same group does not
automatically justify arbitration extension.
Hence specific legal framework for these kinds of
problems has to be made.

Although the general yardstick for permission
to bring these subjects into arbitration does not
exist, certain framework can be perceived. One
of two views'3 of this problem states that the
Tribunal can compel a non-signatory to arbitrate
,by the mere fact that it took an active and
substantial partin the negotiation or performance
of the main contract, which gives rise to the
presumption that it was aware of the arbitration
agreement’’ To conclude, the third party’s
behavior (objective element) and the signatory’s
presumption based on that behavior (subjective
element) are two minimal requirements for
extending the arbitration agreement to non-
signatories. Unfortunately, despite these minimal
conditions, legal practice came to quite different
approaches and results.

In general, fewer problems arise with agency,
a traditional and common legal concept. It is
based on the third party’s legitimate reliance on
representation. This mechanism is used to reach
the principal or, more often, the agent, hence
it reminds us of a reverse model of the parent-
subsidiary context. It is a very efficient ,subaltern
chaser”. According to Serbian positive law, both
the principal and the agent will be liable in the
case that the agent signs the contract, even
though his authority was withdrawn before the
conclusion of the contract. The same repercussion
awaits the agent for overstepping authority. Also,
the impression of the third party can sometimes
be sufficient for arbitration. Nevertheless, bonafide
behavior of the other signatory is an indispensable
condition for applying this mechanism. Therefore,
any signatory has a duty to investigate purported
power of representation.!>

11 A legal person which doesn’t have its own purpose or
appears in the contract merely as an instrument of its
parent company.

12 But although the group of companies is ,the most fertile
ground for extension” refusal was predominant. J.F.
Poudret, S. Basson, S. Berti, A. Ponti ,Comparative law
of international arbitration”, London, Sweet & Maxwell
2007, p. 214, p. 215-216. For court practice, see Ibidem,
p. 216. footnotes 467-469.

13 Namely, there are two views for solving this problem:
subjective, regarded as conservative, and objective
(with subjective elements), which is liberal. For more
information  consult  http://www.arbitration-ch.org/
below-40/pdf/extension-bs.pdf, p. 3.

14 Ibidem, p. 3.

15 According to Serbian law, the signatory has to talk with
the non-signatory, in order to check if he/she agrees on
the arbitration.
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The ,alter ego” doctrine or ,piercing the
corporate veil” is a very creative way to bring the
non-signatory into arbitration. Maybe surprisingly
for this kind of text, we will not pay much attention
to this doctrine, since it is more of a sanction for
abusing power or reckless behavior, than the
extension of arbitration effects. In practice, it
turns to disputing with the delinquent instead
of ,dragging” him/her to join the defendant. This
mechanism revived the liability of an officer,
shareholder or parent company which was
‘pulling the strings’ of the actions that caused
damage to the signatory (i.e. parent company
purposely ‘drained’ the assets of its subsidiary and
makes it insolvent). Though this principle gives an
opportunity for Tribunals to extend the arbitration
to the non-signatory’s owner (namely, some courts
held that ‘piercing the corporate veil' is justified,
inter alia, when the notion of legal entity is used to
»defeat public convenience, justify wrong..), some
authors stress that ,there have been occasional
observations that the arbitration clause extension
is not a proper sanction for liability”16.

Going further with abstract legal ideals, such
as the mentioned public convenience, we come
to the principle of equity (equitable estoppel). The
party cannot use its right if that kind of act would
oppose equity, which can be highly disputable
in some situations. This principle dissuades the
party from contradicting itself in detriment of
others. Courts will compel a non-signatory to
arbitration in two circumstances: (1) ,when the
non-signatory must rely on the terms of written
agreement containing an arbitration clause in
asserting its claims against the non-signatory. (2)
+,when the signatory alleges interdependent and
concerted misconduct by both the non-signatory
and one or more of the signatories to the
agreement containing an arbitration clause”!’.
The non-signatory is bound to arbitrate when it
is proven that he/she benefited from the contract
containing the arbitration clause, provided that
he/she had knew about the clause.

Since legal trafficis anything but uniform, there
are numerous contracts followed by sub-contracts
and informal contracts. That is why, in some cases,
arbitration can be extended over non-signatories,
if the contract containing the arbitration
clause is linked with other relevant documents.
Precisely, that interrelation of documents justifies
extending the arbitration. In the famous case of
X S.AL, and YS.A.L. and A v. Z Sarl'8 the tribunal

16 V. Pavi¢, ,Non-Signatories” and the Long Arm of Arbitral
Jurisdiction, p. 224.

17 Eisen, Charles Lee, What arbitration agreement?: Compelling
non-signatories to arbitrate, 2001.

18 CC final award of 22 April 2003, confirmed by DFT 129 IlI
727 (4P. 115/2003), ASA Bull 2/2004, 364-389.
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found that ,additional (undisclosed) documents
evidencing the manifest and willful interference
of Alin X's and Y's management of the project and
contractual performance tilted the balance”°.
Applying lex mercatoria, the tribunal held that
these documents were the demonstration of A’s
will to be bound to arbitrate.

Concluding Remarks

After covering the surface of the most
disputable questions, we can notice that the
problems of extending an agreement over a non-
signatory are everything but uniform. Every single
non-signatory award is based on a very particular
set of facts. In order to extend the arbitration, the
tribunals are eager to use legal principles such as
good faith, equity etc., due to lack of statutory
rules. However, the tribunal’s authority to extend
the scope of arbitration has to be limited. Heavy
involvement of the non-signatory, liability
based on the mentioned mechanisms—parent-
subsidiary, agency, estoppel, restricted group of
companies and documents interrelation—with
bona fides as the essential principle, could be, if
not perfect rules, then guidelines for the courts.

®unun bnazojesuh,
HAunnomupaHu npasHuk
lMpasHu pakynmem YHusep3zumema y beozpady

MpoLwunperbe apbuTparke Ha HEMOTNVCHNUKE

Osaj mekcm nokywasa 0a ykaxe Ha npobsiem npo-
wupusarba apbumpaxe Ha HenomnucHuke. Ha camom
nodemky, aymop npasu knaacugukayujy Henomnu-
CHUKa cnopasyma, kako 6u pasosojuo ,cnopHe” 00 ,He-
CcnopHux’; umajyhu y 8udy ruxo8 nomnyHo pasau4yum
npasHu nonoxaj. HakoH kpamkoe Habpajarea Henomnu-
CHUKA KOO Kojux 3axmes 3d NpagHUM KOHMUHYUMemom
u cueypHowhy 0o38oreasa apbumpaxy 6e3 ruxose ca-
2fiacHocmu, aymop 0aje 0euHuUyujy ,HenomnucHuKa”
3a nompebe oge aHanuse. Tekcm 3amum 3adupe y cpx
npobnema, aHanusupajyhuu kpumukyjyhiu nojeOuHa4yHo
HajnpobnemamuyHuje cumyayuje npowupusarea apbu-
mpaxe (2pyne KOMNAHuja, 3acmynHuwmaed, ecmonesna
u noseszaHocm O0oKymeHmuma). Aymop ce He 6asu Oe-
mareHoM aHanusom ,alterego” dokmpuHe, cmampajyhu
je suwe caHKyuoMm 3a HecasecHo NOHAWArLe U 3/10yNo-
mpeby npasa, Hezo npouwluperbem apbumpaxe. Aymop
3aK/byyyje Koje Cy HajeaxkHuje cMepHuye apbumpumad,
6y0yhu 0a jacHux npasusa 0 080M NUMAtbY jowl HeMa.

KreyuHe pequ: apbumpaxa, HenomnucHUyU, npowupu-
8arbe, CazaacHocm, NpaguyHoOCm

19 T. Zuberbihler, ,Non-Signatories and the Consensus to
arbitrate”, ASA Bulletin, 26 — No. 1 (2008), pp. 18-34.
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THE EFFICIENCY OF THE EUROPEAN PATTENT SYSTEM AS A
REGULATORY MECANISM FOR THE SOFTWARE INDUSTRY
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During the last few decades, there has been an inten-
sification of the debate on whether it is justified to en-
force patent protection for software, and on the possibil-
ity of introducing such norms into a system based on the
European Patent Convention (1973). The main dilemma
in the discussion is if introducing a full patent protection
scheme would discourage or invigorate investments in
the software industry. The aim of this paper is to present
arguments both for and against, analyze available em-
pirical data, and only then make a judgment on the ef-
ficiency of the proposed legislative solution.

Key words: pattent - software — European Patent
Convention - European Patent Office

Since the last decade of the 20th century,
industrial manufacturing facilities have migrated,
drawn by cheap labor, from the traditional hubs in
Western Europe to Asia. Such events threatened
to leave a vacated spot in the structure of
developed economies, and the question of which
activities would take this niche and facilitate
further stable growth and development arose.
Furthermore, substantial investments in R&D
activities allowed for a quick expansion of the
Japanese electronics industry in the 1980s. Today
it holds a dominant position in the global market.
Nevertheless, Europe currently views China'! as
its biggest competitor in the technology sector.

The first suggestion for a new model of growth
which left the practice of state intervention, with
subsidies in the forefront, came from Martin
Bangemann, who at the time held office as
Commissioner for internal market and industrial
affairs.2 The strategy that he developed was liberal
in the sense that the measures suggested were
supposed to eliminate most of the obstacles in the
way of the free market. Authors of the plan had the
US industry as a model and were of the opinion
that the most significant reason for its success
was the existence of large corporations. The
introduction of such corporations was the main
goal of the proposed measures for Europe. They
believed that a reform of the patent legislation in

1 European Commission, European Competitiveness Report
2004, p. 258.

2 Recommendations to the European Council: Europe and
the global informational Society, Brussels, 26 May 1996

the EU as a whole would be among the best tools
for achieving their goals. Therefore, although the
plan itself was nominally designed to ensure the
growth of small and medium enterprises as well,
proposed reforms were actually set up to achieve a
completely different result. To this day a significant
part of the European software industry is comprised
of said companies,? whose development the EU
sees as a very important component of its future
development,* Bangemann’s proposal, as well
as the latest 12010° initiative, make a case for a
system that essentially creates conditions for the
existence of a small number of large companies,
whilst promoting such a concept as essential for
establishing Europe as the ,leading knowledge
economy”.

The main point of divergence among the
authors discussing this subject is the issue
of which companies would really profit from
introducing software patents. The main purpose
of this paper will be to briefly describe the current
state of the rules concerning the patenting of
computer software, in the system based on
the European Patent Convention, as well as to
introduce the reader to the arguments both for
and against reforming said system. No country of
civil law tradition has yet implemented legislative
solutions based on mentioned proposals. As
a predominant source of data on how such
solutions would influence the sector, we shall
use the findings of authors researching the US
market, where there are no restraints on patenting
inventions in the field of software design. It is
of use to bring attention to the fact that China,
a country with the fastest growth of economic
activities in the field, implements policy a of
offering less protection to patented technological
solutions. There is even an obligation for foreign
manufacturers to disclose the source code of
their products to the authorities.

3 http//www.truffle100.com/2012/ranking.php (20.11.2012)

4 Communication from the Commission to the Council, the
European Parliament, the European Economic and Social
Committee and the Committee of the Regions - Think
Small First - A Small Business Act for Europe {SEC(2008)
2101} {SEC(2008) 2102}/* COM/2008/0394 final, p. 2

5 Communication from the Commission to the Council,
the European Parliament, the European Economic and
Social Committee and the Committee of the Regions —
i2010 — A European Information Society for growth and
employment” {SEC(2005) 717} /* COM/2005/0229 final.
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The first important document to harmonize
patent legislation in the European continent, the
European Patent Convention of 1973,6 as well as
the Patent Cooperation Treaty of 19707 (which
connects countries even outside Europe), has not
accepted the possibility of patenting software as
such. The European Patent Office is a body with
extensive jurisdiction in investigating patent
applications and solving disputes that arise from
such matters, on a territory broader than the EU.
Its interpretation of EPC provisions has a crucial
influence onthe opinions and decisions of national
courts in such matters. Although in the beginning
the EPO enforced a strong anti-patenting policy
when it came to software inventions,8 the body
quickly changed its stance and allowed patenting
software inventions if there was a ,technical
effect”? Software was patentable in this way if it
was a part of a technical device, the GSM standard
for mobile telephony being an excellent example
of such a practice. This brought the European law
closer to the US doctrine of patenting ,anything
under the sun that is made by man”'0 Although
protected to a certain extent, the software could
still be distributed detached from the device,
which gave an incentive to big companies,
especially those from the US, to campaign for the
introduction of more protective measures. Their
goal was to achieve a level of protection closer to
the one enforced in the USA. Two decisions of the
EPO Board of Appeals from 19971 implement
an even liberal interpretation of the Convention,
by regarding that a software invention which
would achieve a specific technical effect could
be patented regardless of its connection to
any device. In the following year, a diplomatic
conference was organized in order to revise the
EPC and procure a new EPC 2000. One of the
suggestions was to remove the ban on patenting
software as such, regarding that it was already

6 Available at: http://www.epo.org/law-practice/legal-texts/
html/epc/2010/e/index.html (20.11.2012)

7 Available at: http://www.wipo.int/pct/en/texts/articles/atoc.
htm (20.11.2012)

8 European Patent Office 1978: Examination Guidelines, Art.
52. Available at: http://eupat.ffii.org/papers/epo-gl78/#exc
(20.11.2012)

9 H.MacQueen, C.Waelde, G. Laurie, Contemporary Intellectual
Property: Law and Policy, Oxford University Press, p. 513.

10 Diamond v. Chakrabarty, 447 U.S. 303 (1980). Available at:
http://caselaw.lp. findlaw.com/cgi-bin/getcase.pl?court=-
us&vol=447&invol=303 (20.11.2012)

11 European Patent Office Technical Board of Appeal-T
1173/97, p. 1. Available at: http://www.epo.org/law-practice/
case-law-appeals/pdf/t971173ep1.pdf (20.11.2012)

Board of Appeals of the European Patent Office-T 1194/97,
p. 20-21, 24. Available at: http://www.epo.org/law-practice/
case-law-appeals/pdf/t971194ex1.pdf (20.11.2012)

CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

discarded through the EPO decisions from 1997.
Such an idea was never enforced, due to intensive
objections of experts. The next, somewhat more
successful attempt of reform, came from the
European Commission through a Proposal for a
Directive,'2 which essentially followed the ideas
from 1998. Seeing this as a threat to introduce
US solutions in Europe, by allowing patenting
software as such, European manufacturers
(predominantly SMEs) firmly opposed such a
proposal, fearing the potential costs which would
arise from an obligation to pay license fees. A
decision of the European Parliament from 200313
introduced significant changes influenced by
the open source community, '* and in so doing
removed the possibility of patenting methods for
data analysis with no regard for its technical use.
All patents had to have a detailed description
of the technical effect that they were achieving,
and a ban was put on patenting methods for
the prevention of intercompatibility of computer
systems. This solution threatened to cause
significant damage to holders of patents granted
in the previous years, so the EP, in order to balance
out the situation, acted in 2006, putting out of
force the previously introduced changes. In doing
so the EP put the regulation back to the state it
was in at the beginning of the 21st century.

As the goal of the failed reform was to provide
a more prosperous climate for growth and
development in the industry, it is of importance
to introduce ourselves to the current state of the
European software industry. European software
manufacturers, the ones who were said to be the
recipients of the benefits of the proposed reform,
have a positive opinion of the current state of
affairs, but recognize that there still is room
for improvement.’ Manufacturers judge the
software industry to be strong and competitive,
estimating that it comprised 2.7% of the GDP of
Western European countries from 2002 to 2006.
Moreover, the projected rate of growth of this
field in Western European countries during this
period (2002-2006) is significantly higher (6.8%)
than the one for the IT sector as a whole (5.7%).
In the countries of Central and Eastern Europe

12 Proposal for a Directive of the European Parliament and of
the Council on the patentability of computer-implemented
inventions, COM/2002/0092 final — COD 2002/0047

13 Position of the European Parliament adopted at first
reading on 24 September 2003 with a view to the
adoption of Directive 2003/../EC of the European
Parliament and of the Council on the patentability of
computer-implemented inventions

14 More on this issue on p. 13.

15 White Paper: Promoting the European Software Industry,
Brussels, 29 October 2008.
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the software industry is expected to grow by a
staggering 14.1%'¢ in the same period. Further
on, it is stated that the production is diverse,
and that the whole sector is competitive. There
are continuous investments in R&D, which is of
utmost importance for such a young and dynamic
industry, and it is estimated that investments in
open source software so far amount to 1.2 billion
euro. Being of the opinion that there are enough
chances for the development of production, the
manufacturers are clear when stating that it can’t
be predicted with certainty how the situation will
develop, but asses that the intellectual property
rights shall remain an important factor in that
development. A high opinion of the system of
copyright protection was given, as a traditional
model of protecting software. Moreover, it was
disclosed that although even the open source
community relies on copyright, only a part of
the industry seeks protection through patenting
their inventions, thus making around 33% of
all applications to the EPO.'7 Efficiency and
accessibility are said to be of greatest importance
for such efficient functioning of this portion of
intellectual property rights.

This area has felt the consequences of the
recession,'® despite a good growth rate from
2000 to 2005.° This growth rate was significantly
higher than the average growth rate of Europe’s
economy as a whole,20 as well as one projected
for the period from 2006 to 2011.2" When talking
about the general condition of the software
industry in Europe, it is essential to take into
calculation the long-term tendencies of both
the European and the global economy. This is a
high growth rate field which unavoidably suffers
from turmoils in the global market due to close
connections with other areas.

The first suggested reform plan of the patent
system saw in the new legislation one of the
pillars of an efficient liberalized software market.
Since clearly arranged and enforced property
rights, and a patent is one of such rights, are

16 IDC: Economic Impact Study, 2000.

17 Gauss project, European Patent Office statistics. Available
at: http://gauss.ffii.org/ (20.11.2012)

18 Commission of the European Communities, Europes Digital
Competitiveness Report, Brussels 2009, p. 3, available at:
http://ec.europa.eu/information_society/eeurope/i2010/docs/
annual_report/2009/com_2009_390_en.pdf (20.11.2012)

19 Key figures on Europe: Statistical Pocketbook 2006,
European Commission, Eurostat

20 Eurostat, Real GDP Growth Rate, available at: http://epp.
eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&plu
gin=1&language=en&pcode=tec00115 (20.11.2012)

21 White Paper: Promoting the European Software Industry,
Brussels, 29 October 2008.
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essential for any well-functioning market, reform
of this field was a logical step towards introducing
the free market. While copyright protects the
final composition of software, namely the
source code, it doesn’t protect the algorithms
for processing data, which represent the basic
parts that comprise a computer program.
Patent law was meant to protect this aspect
of software, thus developing better conditions
for entrepreneurship and investments from the
private sector in the EU. This way of helping the
industry was supposed to influence growth of
production and competitiveness in the field, and
all of that without direct public investments or
subsidies,22 which proved to be inefficient.

Investing in the development of new
technologies is important in any field of
production, but even more so for in a dynamic
sector like software production. In comparison
to the USA and Japan, its competitors in the
global IT market, the European industry spends
proportionally less on R&D (EU 1.3%, USA 1.86%,
Japan 2.2%), while the percentages of public
spending are roughly the same. Investments
from the private sector, which is looking allocate
its resources in the most efficient way in order
to maximize profit, are regarded as superior to
public spending of this kind. Results from studies
of the connection between simultaneous public
and private investments in this sector differ
from country to country, but there are clear
tendencies of diminishing private investments
with a growth of public spending of the same
sort in the sector, unless they are invested in
infrastructure, like higher education facilities.?3
Speakers for the reform of patent law are of the
opinion that guaranteeing patents for software
would insentivize the private sector to increase
investments in R&D. On the other hand, the state
could spend the money it usually spends on
subsidies and other forms of direct intervention
on arranging an efficient administrative
mechanism for granting patents and preventing
their infringement.

The efficiency of the patent system and its
accessibility, the two main prerequisites for
having positive effects on any industry, become
ever harder to achieve with the passing of time.
This is due to the growing number of applications
on a global scale, and it stymies the development
of the software industry. The first deficit, on
which there more or less is a consensus among

22 Recommendations to the European Council: Europe and
the global informational Society, Brussels, 26. May 199, p. 3.

23 European Commission, European Competitiveness Report,
2004., p. 53.
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authors, is the fact that patents granted for
software inventions are generally of a low quality,
meaning that the inventive level is low, if there
even is one. The whole purpose of patents, as a
tool for stimulating the economy, is to reward
inventions which solve a technical problem in a
new and original fashion, while other inventions
can be freely (commercially) used. The object of
a patent in the field of software is the algorithm
for processing data and sending instructions to
the computer. The final version of the software is
protected through copyright, although in Europe
there are limitations in signatory countries to
the EPC. These limitations mandate that the
invention must achieve a certain technical effect
in order to be protected by a patent. On the other
hand, the EPO as well as national courts, in their
interpretations of the EPC, under the influence
of political pressures, continue to grant patents
for invention which are out of the boundaries
set by law, thus developing a situation in which
it is unclear what can be patented, and what
can't. For example, there is a developed practice
of patenting business methods. Although the
EPC explicitly forbids such patents,2* the EPO
later concluded that patenting is only excluded
for software as such (which is quite a vague legal
standard), while it allows for it in a number of
other cases. The results of such policy are patents
of far inferior quality. Sixteen percent of these
patents are challenged in court, as opposed to
6% in other fields, while the rate of successfully
challenged patents of business methods is 41%,
compared to an average of 36% in other fields.2>
Even in the USA, where there is a much more
liberal policy of granting patents, the situation
is not any clearer, especially having in mind
that around a thousand of software patents are
granted for software-related inventions.26

The process of granting a patent can also
present an obstacle. As years pass by, more and
more patent applications are submitted to patent
offices all around Europe, and to the EPO as
well, which threatens to overfill their capacities.
For this reason, ever more time is needed to
thoroughly examine an application. The factor
that makes the patent system less accessible to a
wider population are the expenses of processing
an application. Some institutions, aware of this
problem, have decreased their fees. The Patent
Court in London introduced such measures in

24 EPC, Art. 52, p. 2.

25 S. Wagner, Business Method Patents in Europe and their
strategic use: Evidence from Franking Device Manufacturers,
University of Munich 2006, p. 16.

26 M. Kapor, S. Garfinkel, R. Stallman, ,Why patents are bad
for software’, Issues in Science and Technology,3/1991, p. 3.
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1990, and a Patents County Court was established
with a jurisdiction over less valuable cases, which
cleared some space at the Patent Court, but the
fact remains that the German courts countinue to
be the most popular when it comes to disputes
over patents, mainly due to lower costs of
procedures. 27

The second suggested solution was to educate
the SME sector on how to effectively apply for a
patent, so that these business could do it with
decreased expenses, but there have been no
significant steps to achieve this. In any case, with
a system in which it is problematic to achieve
legal protection through patents, and even once
the patent is granted there is significant chance
of a successful challenge in court, doing business
is made harder for all, but especially for SME
owners, thus raising the risk of investing capital
in this field.

Although formally directed towards SMEs,
Bangemann’s plan, through insisting on further
liberalization by moving towards the US model,
sought to stimulate the development of large
corporations, which would be the engine of
further development in Europe’s software
sector. The understanding was that this type of
enterprise, due to its resources and diversified
activities inside the company, would be fitter to
make use of the new proposed patent legislation.
Forinstance, when it comes to submitting multiple
patent applications, an internal legal service in a
company achieves significantly lesser average
costs, compared to outsorcing this activity to an
independent law office.

On the other hand, although big corporations
are the ones who easily procure patent
protection for their products, and are thus more
likely to benefit from it, there are substantial
arguments for a different conclusion. Big names
of the US IT industry, such as Lotus, Microsoft,
IBM, WordPerfect, Novell, etc., are the ones who
inspired the authors of the mentioned plan and
they are the holders of a significant portion of
patents issued for software inventions. It must be
remembered that these companies earned their
spot as leading market participants long before
the expansion of patenting software. They have
based their success solely on protection granted
by copyright, and by cleverly trying to protect
their source code, for instance, by distributing
software only in assembly code.

Again, it could be argued that by allowing for
source code to be patented, the situation has gone

27 P.Leith, Software patents in Europe, Cambridge intellectual
property rights an information law, Cambridge University
Press 2007, p. 86.
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for the better, because of the additional protection
that such a system provides. The problem with
this concept is that with the rise in number of
patents the amount of litigation pertinent to
these patents has also significantly risen. The other
patent holders are requesting protection of their
rights, which causes companies to seek as many
patents as possible in order to later use them as a
bargaining chip. 28-22 Market participants are faced
with additional costs for applying for patents, as
well as for litigation costs in order to protect them,
which was not the case when the only means of
protecting software was copyright. A great deal
of such litigation ends by settlement, so that the
sources invested in protection have in effect been
used to prolong the status quo, while only a small
number of them actually brings profit by way
of awarded damages.30 It is justified to raise the
question of why would one wish to introduce or
maintain a system which constantly generates high
costs and only at times secures profit, and all of
this to protect market participants who made their
success in a fundamentally different environment.

Although big business faces the problem of
high costs when it comes to procuring patent
protection for software, these problems are even
clearer with SMEs. One way of looking at things is
to blame the lack of knowledge of entrepreneurs
and small business when it comes to using the
patent system efficiently, and as a solution it is
proposed to educate them in order for them to
be more efficient. Speakers for this view are of the
opinion that the mechanisms that are currently
in place in Europe and the USA are in essence
efficient, but that the lack of knowledge among
its targeted users makes them inefficient.

On the other hand, different authors bring
attention to systemic issues in the mechanism
of granting a patent, which a priori put SME in
an inferior position, not because of their lack of
knowledge but mostly for the lack of financial
assets when compared to bigger enterprises.3!
A legal system is considered to be unacceptable
should it only provide effective protection to the
most affluent. The SME sector and entrepreneurs
are often victims of obvious and deliberate
infringement, and suffer significant damages
from an array of unfounded claims, which are
used by big business as an intimidation tactic in

28 M. Kapor, S. Garfinkel, R. Stallman, ,Why patents are bad for
software’, Issues in Science and Technology Fall 1991. p. 5.

29 Federal Trade Commission, Report on Patents and
Competition, 2003, available at: http.//www.ftc.gov/0s/2003
/10/innovationrpt.pdf (20.11.2012)

30 P. Leith, Software patents in Europe, Cambridge University
Press 2007, p. 85-97.

31 M. Haberman, R. Hill, Patent Enforcement for SMEs and
Lone Investors — a System Failure, 2003.
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order to minimize new entries to the market.32
Limited by their own financial inferiority, SMEs are
lacking adequate defense mechanisms against
harassment like this. Due to the described system
of patent protection, SMEs are rightfully lacking
optimism when it comes to their prospects of
securing patent rights, so new entries to the field
areinadecline. It has been empirically confirmed,33
that due to such tendencies the amount of
investments in R&D are in decline as well, which is
highly detrimental for the competitiveness of the
industry. If one would like to preserve the patent
system in this field instead of abolishing it totally, it
would be necessary to create a significantly more
efficient mechanism for the protection of granted
rights (certain steps in that direction were taken
by the European Commission and Parliament in
a Directive from 200434). Furthermore, in order to
prevent the abuse of extensive patent portfolios
of big business, a reform of the process of
granting patents would have to occur, simply due
to the fact that a significant portion of currently
granted patents are successfully disputed in court
(if SMEs make the effort of taking matters to court
in the first place). Even when the outcome of the
court proceedings is in favor of these market
participants, the proportionately low awarded
damages are rarely enough to cover even the
attorney fees, which limits the financial incentives
to litigate in the beginning.

It is often suggested that a specialized
insurance system against patent infringement
should be introduced. One of the most elaborate
proposals of this kind has been published in the
UK, where a more beneficial climate for SMEs
to protect their rights3> has been established
by reforms in court fees and organization.
Nevertheless, attention has been brought to
high premiums at one hand, and the significant
difficulties in assessing the risk of litigation on
the other, so there is still a lot to be done until a
successful solution is devised.3¢

There have also been suggestions that
businesses in the SME sector should organize
themselves in order to face litigation issues

32 W. Kingston, ,Enforcing Small Firms’ Patent Rights” — The
Kingston Report, 2000.

33 DKPTO ,Economic Consequences of Legal Expense
Insurance for Patents”, 2001.

34 Corrigendum to Directive 2004/48/EC of the European
Parliament and of the Council of 29 April 2004. on the
enforcement of intellectual property rights, OJ L 157,
30/04/2004.

35 M. Haberman and R. Hill, Patent Enforcement for SMEs
and Lone investors — a system faliure 18. Nov. 2003
Apendix 1, p. 34-38.

36 CJA Consultants Ltd., Patent Litigation Insurance: a study
for the European Commission on possible insurance schemes
against patent litigation risk — Final Report, Jan. 2003.
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together, by joining into some sort of a Patent
Defense Union. Companies which specialize in
representing SME patent holders have played an
important role in making a better business climate
for SMEs in the US. After patenting software was
enabled, they significantly changed their business
model. Since they are in a position to litigate in
the name of all of their clients, these companies
began to litigate extensively against companies
which are in business of software development.
In this way, from 2007 to 2011, an average of 80
billion dollars a year was awarded in the name of
such claims.3” This sum could not be interpreted
as damaging if most of it would eventually be
paid to the rightful patent holders, but it is instead
kept by the representing companies in name of
fees for their services, so it can be said that it is
basically lost to the software industry, instead of
being invested in further development.

One of the increasingly substantial threats
to SMEs in software development is the
simultaneous infringement by multiple small
market participants. To individually litigate
against each and every one of them is too costly,
but if an option of some sort of joint action was
introduced (a concept opposite to the class action
mechanism), it could significantly reduce fees,
which would allow businesses to protect their
rights far more efficiently.

In spite of the difficulties mentioned so far,
there still are authors who claim that the benefits
from patenting software are greater than the
shortcomings, and as proof for such a statement
they bring up the amount of resources invested
each year in procuring patent protection in this
field. Nevertheless, beginning with empirical
research from the 1980s, it has been shown that
patents have different impacts in different areas
of production.3® The reason why patents are
so beneficial for some industries (for example
the farmaceutical industry) is due to the fact
that research in those fields requires substantial
funding in order to bring sufficient results. The
security which is brought by patenting such
inventions secures continuous investments.
The software development industry, on the
other hand, has far smaller costs necessary to
make new products, which is one of the reasons
against allowing for software inventions to be
patented.3? This is a field in which most of the

37 J. Bessen, J. Ford, M. Meurer, ,Private and social costs of
patent trolls’, Boston University — School of Law, Working
paper No. 11-45, Nov. 2011.

38 E. Mansfield, Patents and Inovation: An Empirical Study,
Center for Economics and Technology, University of
Pennsylvania, 1986.

39 Federal Trade Commission, Report on Patents and

Competition, 2003. Available at: http://www.ftc.gov/
0s/2003/10/innovationrpt.pdf. (20.11.2012)
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advancement is closely connected and builds
upon previous achievements. Of course, this is
not to say that there is or should be a practice of
mere copying, which would not lead to any kind
of advancement, and is prohibited under the
existing copyright system.0

The US market, due to its liberal policy when
it comes to patenting, makes for an excellent test
ground for effects of patent legislation on market
trends. Some attribute the negative effects of
such policy to the idiosyncracy of the software
industry—the fact that it bases its development
on a dynamic flow of information between
potential competitors.#! The substantial funding
spent on patent procurement is not rarely taken
from funds initially reserved for funding R&D.#2
This practically boils down to the fact that the
system designed to stimulate investments in
developing new technologies has a completely
opposite effect, which makes building a case for
it ever more difficult.

As with other patented inventions, the
competition will always try to produce its own
invention with similar effects. Of course, since the
patent should protect only an invention of a certain
(high) inventive level, it should be expected that
other market participants will either try to come
up with an original solution of their own, or simply
pay for the license to use the patented solution.
The situation in the software development industry
is somewhat different. In this case, the patented
invention is an algorithm for processing data,
which would allow a faster, hence more efficient
way of completing the process. Since an individual
program consists of a rather large number of
algorithms, it is possible to come up with a great
number of similar algorithms that could process
the same type of data, but would of course require
more time. Due to the fact that the program does
not depend on the functioning of just one of these
processes, it could achieve roughly the same result
as the one comprised of patented algorithms.*3
That puts a question mark on whether it would be
financially efficient to invest in a patent in this field
in the first place.

In the end, it should be best to present another
argument of the proponents of software patents.
Since the flow of ideas between competitors is

40 European Commission, Directive on Legal Protection of
Computer Programes, 2009/24/EC.

41 J. Bessen, E. Maskin, Sequential innovation: patent and
innovation, MIT, 2000.

42 Patents, Innovation and Economic Performance — OECD
Conference Proceedings: Chapter 14 — The software patent
experiment, 2004.

43 An accomplished programmer Linus Torvalds used this

method to avoid litigation by Microsoft. See: Software
and Patents in Europe, p. 97.
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of such importance to the development of this
industry, in the absence of protection granted by
patenting, the manufacturers will try to conceal
their source code through distributing their
products in assembly code. Such code is very
difficult to translate to any of the commonly
used program languages, and the flow of ideas
would therefore be significantly hindered. The
argument is more than valid, namely since this
is one of the most common tools for preventing
the competition from finding out the parts of
the source code of a freshly developed software.
As a solution for said issue in Europe, an open
source license was introduced. It is a case of a free
license which allows its users to, under certain
conditions, use parts of the source code of other
software protected by the license,** mostly to
enable other license users to use segments of
their own source code. An advantage of such a
system is that it enables developers to use the
solutions of other authors, which stimulates
development and innovation, while the rules for
using the license prevent mere copying, and thus
preserve the economic interests of developers.4
Patent protection is traditionally regarded as
one of the basic means to stimulate technological
development.Byenablingononesideatemporary
monopoly for the inventor, society ensures a
constant development of new technologies, and
a rise in the standard of living. Traditional models
should however be subject to constant scrutiny.
The software industry undoubtedly has many
similarities to other industries in the IT sector,
but it also has its own peculiar traits. The need
to connect software developers and facilitate
the flow of ideas between them is of essential
importance when it comes to ensuring constant
development of technologies. A possibility of
building on previous achievements can only
ensure procurement of new and more efficient
solutions to the existing problems of a wide array
of end users. In this field, fierce competition is the
only mechanism that would ensure that only the
market participants which are able to adapt to
new needs of consumers will remain in business.
On the other hand, the robust mechanism
of patent protection has proved to be quite
detrimental to the development in this field.

44 Among the more famous are the ones created under the
OSI (Open Source Initiative).

45 Even some of the larger companies, such is Google,
are using these licenses. This company, in 2009, made
publicly available around 14 million lines of code (10
million for Android OS, 2 million for Chrome, and the rest
for various other applications), which stimulated various
authors to develop new applications compatible with
Google’s products, and that in turn makes its products
more desirable and profitable.
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Patent legislation based on the EPC, although
it still bestows certain limits to what can be
patented, with the passing of time moves ever
closer to to the US model, through interpretations
of the EPO. According to the arguments presented
in this paper, it can clearly be deduced that this
requlatory trend should not only be stopped,
but that the patents in this field ought to be
abolished completely. Since there is a number of
already granted patents for software inventions,
it would be against basic legal reasoning to
abolish such rights ex post, but their existence
should not be an obstacle to changing the policy
of granting patents in the future. Only then can
we expect to see a continuous rise in the level
of competitiveness in the European software
industry, which can only reach its full potential in
a highly competitive environment.

Although there is currently available data
from which it can be deduced just how software
patents are efficient (and such data was used in
this paper), it predominantly comes from the USA,
a country of common law tradition, as opposed to
the more prevalent civil law tradition in Europe.
For this reason a discussion based on facts would
be more convincing if there was some experience
of this sort in civil law countries. Nevertheless, we
are of the opinion that the data available today
is sufficient to make a solid judgment on the
problem discussed in this paper.

Pacmko lasnosuh
CmyoeHm 4. 200uHe 0CHOBHUX cmyoduja
MpasHu pakynmem YHusepzumema y beozpady

AENTOTBOPHOCT EBPOINCKOI MATEHTHOI
CNCTEMA KAO MEXAHU3MA PETYJTALINIE
COO®TBEPCKE MHOYCTPWIE

Mocnedrux OeyeHuja ce cge guwe 3axykmasa Oe-
6ama o onpagdaHoOCMu npyxara NameHmMHe 3awmu-
me cogpmeepckum npoHanacyuma, me o mo2yhHocmu
yceajarba makeoz nponuca y nameHmHOM cucmemy
6azupaHom Ha KoHseHyuju o esponckom nameHmy
(EuropeanPatentConvention, 1973). OcHo8HO numarve,
Koje ce nocmassea y Ouckycujama, jecme oa niu 6u
ysoberbe nyHe nameHmHe 3awmume uUHxubupasnio unu
npomosucano paseoj U uHeecmuyuje y cogpmeepckoj
uHOycmpuju. Ljure osoe pada je 0a npedcmasu apay-
MeHmMe y Kopucm u npomug npeosioxeHe pegopme
cogpmeepckux nameHamad, me 0a U3Hece cy0 0 eghukac-
HOCMU NpeoioXeHUX J1e2UC/Iamu8BHUX peulersd.

KrbyuHe peumn: namemerHm, copmeep,KoHgeHyuja o es-
ponckom nameHmy, Eeponcku namenm-
HU 30800
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AHAJIN3A CNMMOPA3YMA EBPONCKE YHUJE N CJEAUNHEHUX
AMEPUYKUX OPXXABA O OBPAAN NOAATAKA O
OUHAHCUIJCKOM NMPOMETY

Mupjana Muxajnosuh,
CmyoeHm 0okmopcKux cmyouja
lMpasHu pakynmem, YHusepsumem y beozpady

Uure pada je 0a npyxu cgaeobyxsamaH ysuo y cme-
neH 3awmume JIUYHUX Nodamaka Koju zapavmyje Cno-
pasym EY u CAZ] o obpadu u mpaHcgepy nodamaka o
uHaHcujckom npomemy us EY ka CAL] y cepxy TOTI-a’,
y obnacmu npegeHyuje u cy3bujarea KpusuyHux Oesna
mepopusma U PUHAHCUPArea mepopusmd, y 00HOCY HA
nocmasmeHe cmaroapode y EY u Casemy Egpone. Y np-
8om Oesty buhe peyu o amepudkom TOTT-y u capadreu EY
u CA y obnacmu 6opbe npomug mepopusmd, 00K Opy-
2u 0eo npyxa Kpamak ysuo y mepoodsHe npdsHe akme
EY u Casema Espone y obnacmu 3awmume nodamaka
y NOCMynKy nNoJluyujcke U KpUBUYHONPABHE Capaorse y
60pbu npomus mepopusma. 3amum ce 0emasbHO aHa-
usupa y Kojoj mepu Cnopasym 3aucma 2apaHmyje npa-
80 HA 3awmumy JIUYHUX nodamakd, pasmamparbem
C8aKO2 KOHCMUMymugHoz eseMeHmd mo2 npasa y
00HOCy Ha npaso EY u koHseHyuje Casema Espone, a
nocebHO Kpo3 ucmpaxusdrbe MpaHcnapeHMHocmu,
npasa Ha npucmyn uH@opmMayujamd, HeoUCKPUMUHA-
mopckoz npasa cedke ocobe yuju cy nooayu obpahusa-
HU Ha cyOcKy uiu adMUuHUCMpamueHy oowimemy, Kao
U Opyaux pesie8aHMHUX NUMared. Y 3aK/by4YHUM pasma-
mparbuma, aymop Hacmoju 0a 002080puU Ha NUMArLE 0a
nu Cnopasym npedcmasiba Kopak Hanpeo y sawmumu
JIu4HUX nodamaka y obnacmu capadree EY u CAL] y kpu-
8UYHONPABHUM CMBApuMa, 0a 11U je y ckaady ca Npagom
EY u koHseHyujama Casema Egpone, kao u 0a su eseH-
myanHo nocmoje 080CMpyKUu cmaHoapou y obnacmu
3awmume npasa Ha 3awmumy JUYHUX N00AMaka, Kao
jeOHoM 00 yHUBep3asIHUX JbyOCKUX Npasa.

KmbyuHe peun: EY-CAJ] cnopasym, TOTII, CBUQDT, 3aw-
muma JuYHUX Nooamaxa, Kpugsu4yHo-
npasHa capaored, UHAHCUPAre Mepo-
pu3sma, puHaHcujcku nodayu.

1.YBoOA

HakoH Tepopuctnuknx Hanaga Ha CAJl y cen-
Tembpy 2001. roguHe, ocHoBaH je [lporpam 3a
npahere drHaHCKMpatba Tepopur3ma (eHr. Terrorist

1 Agreement between the European Union and the United
States of America on the processing and transfer of Fi-
nancial Messaging Data from the European Union to the
United States for the purposes of the Terrorist Finance
Tracking Program, Official Journal of the European Union,
27.7.2010, L 195/5-14. (ctynuo Ha cHary 01.08.2010.)

Finance Tracking Program, gamce: TOTI), y okeu-
py ®epepanHor tpe3sopa CA[ (eHr. US Treasury
Department), pagn ngeHtndunkosarba, npahema
N KPVBUYHOT FrOHEeHba TEPOPUCTA U NPpUNagHUKa
HbUXOBUX Mpexa. Linmb nporpama je ga npukynu
n obpagn nogatke o GUHAHCUjCKUM TpaHcdepu-
Ma 1 nofaTke Koju Cy y Be3u Ca HbMMa, Kao 1 aa
VX Mpocnean HageXHUM OPXKaBHMM OpraHuMa,
paav npeBeHLmje, OTKpMBaba, UCTpare 1 KpUBmY-
HOT TOHeHa Tepopm3Ma U PUHaHCMparba Tepo-
pu3ma. HaBefeHe nopaTtke pocTtaB/ba benruvjcka
WHTEPHAUMOHaNHa KomnaHmja 3a MehyHapoaHy
mehybaHKkapcky QUHaHCKjCKy —TenleKoMyHUKa-
unjy (CBUDT)2, a Ha ocHoBy 3axTeBa OefepanHor
Tpesopa CA. o 2009. roanHe, CBUQDT je ckna-
OVIUTAO UesIoKyrnHy cBeTcky 6a3y nopaTaka o
$VHAHCMCKOM MPOMETY Yy OMepPaTUBHOM LIEHTPY
y CAL. Mehytum, KacHuje je komnanmja CBUADOT
npomeHuna c¢Bojy rnobanHy opraHu3aunoHy
CTPYKTYpy dbopMupareM Tpu peruvje: amepuyke
(CeBepHa u JykHa AMepuKa), a3ujcko-naunduy-
Ke, Kao 1 peruje 3a EBpony, bnvckun Vctok n Ad-
puKy, Koje nMajy ogpeheHun cteneH ayToHoOMuje 1
OfBOjeHe cepBepe 3a CKaguwTere nogaTaka. To
je pesyntupano Tume aa ogpeheHun geo nogataka
notpebaH pagu cnposohetba amepuukor TOTM-a,
Huje 6uo poctynaH ®epepanHom Tpesopy CAJL, c
0631poM fa je 61O YCKNaguLWITEH Y OnepaTyBHOM
ueHTpy y EBponckoj yHuju.3

Kako 61 ce omoryhuno npucTyn CBMM HEOMXO-
OHUM nojauvma y cBpxy crnposoberba TOTI-a,
y3 afeKBaTHy 3alWTuUTy NMYHUX nogataka, CA[ je
3aKsbyuymuna cnopasym ca EY o obpagu n npeHo-
cy nopataka ®epepanHom Tpeszopy CAL. lNpema
HaBoguMa EBponcke kKomucumje, oBaj Cnopasym
npy>ka Behy 3aWwTuTy npaBa Ha NPUBATHOCT Ap-
»aB/baHMMa EY y ogHOCY Ha HaupT Koju Huje 61o
npuxeaheH of cTpaHe EBpoONCKOr napnameHTa,
yrnpaBo 360r HefJoOBO/bHUX rApaHTWja MpaBa Ha
NPWBAaTHOCT M 3aWTUTY NMYHUX nogaTtaka. OBo
ce npe cBera OQHOCK Ha 3alITWUTY NopjaTaka Koja
Cce ThYye TPAHCMAPEHTHOCTM, MpaBa Ha MPUCTYN
nHpopmMauvjama, UCnpaB/bakby U Gpucamy He-
TayHUX uHOpMaLMja, HeaUCKPUMUHATOPCKOM

2 SWIFT- Society for Worldwide Interbank Financial Tele-
communication, http://www.swift.com, 27.02.2012.

3 http://www.treasury.gov/resource-center/terrorist-illicit-
finance/Terrorist-Finance-Tracking/Pages/tftp. aspx,
27.2.2012.
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npasy cBake ocobe uuvju cy nogaumn obpahusaHm
Ha CYACKY Wiy agMUHUCTpaTnBHy ogwtety y CALL.
MNMopep Tora, gofaTHa 3alTUTa MpPyXeHa je Kpo3
onckpeLmoHo onawhene EYPOIMOJ-a ga ytBpau
HEeOMNXOAHOCT CBaKOr nojefuHayHor 3axteBa Qe-
pepanHor Tpe3sopa CAJl, Kao 1 ycTaHOB/baBakeM
He3aBMCHe Komucuje ca oBnawherem fa Hag3upe
npaBuHy nmnnemeHTtaunjy Cnopasyma.*

2. TOTMN v capagha EY n CALly 6opbu
NpoTUB TEpOpPM3MA

Cnopasym EY n CAl o o6pagmn u npeHocy Qe-
aepanHom Tpesopy CAJl nogataka O nnaTHOM
npomeTy ycknaguwteHnx Ha Teputopuju EY opn
CTpaHe NHTepHaLMOHaNHKX ciy0u, npeacTaBiba
pe3ynTaT HbU1XoBe AyroTpajHuje capaghe y chepu
npeBeHUuje 1 cy3bujarba Tepopusma 1 GrHAHCK-
parba Tepopusma. Havme, npukynibarbe duHaH-
CMjCKMX nofaTaka pafau OTKpMBaka TepopumcTa
N HMXOBE MpeXe W crnpeyaBara 030MIbHUX K
Pa3opHNX TEPOPUCTUYKUX akaTa MOCTano je rno-
ce6HO aKTyeslHa TeMa HakOH TEPOPUCTUYKOT Ha-
naga Ha CALl 11.centembpa 2001. roguHe. Y6p30
HaKoH Tora, y okBupy PepepanHor Tpeszopa CAL
oTnoyeo je Mporpam 3a npahetbe PUHaHCKpatrba
Tepopu3sma Koju omoryhaBa Aa ce, Ha OCHOBY
obpaheHnx GpMHAHCMjCKNX NofaTaka, npaTe HOB-
yaHe TpaHCaKumje 1 Ha Taj HaunH naeHTUPKKYjy
N noumpajy TepopucT n rxosu druHaHcujepu,
OTKpMje TepopucTMUKa Mpexa, oHemoryhu yn-
JIVB HOBLA Y TEPOPUCTUYKE TOKOBE M TaKo Cripe-
UM HMXOB Hanag, of4HOCHO oMoryhu oTKpuBame
YUMHMOLIA 1 KPUBMYHO rotberbe 360r KpuBMUHOT
fena Tepopu3mMa M PUHaAHCMparba TepopusMma.
JepaH of NpBuUX pe3yntata HacTojarba ga ce oMo-
ryhn npubasparbe nopataka ca Tteputopuje EY,
paan TOTM-a, 6uno je 3akbyyere yrosopa CAL
ca EYPOMO-om 2001. n 2002. roguHe> n EY-
POLIACT-om 2006. roguHe®. JegaH of CBaKako
Haj3HauajHMjuX yroBopa, Koju je 3akrpyuuna EY
Kao rpyna gp»aBa, jecte yrosop nsmehy CALl n

4  http://ec.europa.eu/home-affairs/policies/terrorism/
terrorism_tftp_en.htm, 27.2.2012.

5 Agreement between the United States of America and
the European Police Office, on 06.12.2001., European
Council, 14581/01, https://www.europol.europa.eu/
sites/default/files/flags/united_states_of_america.pdf,
12.04.2012.; Supplemental Agreement between the Eu-
ropol Police Office and the United States of America on
the exchange of personal data and related information,
20.12.2002.,  https://www.europol.europa.eu/sites/de-
fault/files/flags/supplemental_agreement_between_eu-
ropol_and_the_usa_on_exchange_of_personal_data_
and_related_information.pdf, 12.04.2012.

6 Agreement between Eurojust and the United States of

America, 06.11.2006., http://www.state.gov/documents/
organization/98433.pdf, 12.04.2012.

41

EY 3ak/byueH je 2004. roanHe’, Koju je 3a npep-
MeT MMao MPEeHOC eNIeKTPOHCKMX Mofataka o
NyTHAULUMA CBUX aBMO-KOMMaHWja, Koju npeso3e
nyTHUKe Ka, npeko nnu nus CAL.

3ak/byyere criopasyma O 06pagu U npeHocy
nopataka o ¢uHaHcnjckom npomety nmehy CAJ
n EY, y cBpxe npeBeHuUuje, OTKpMBatba, UcTpare u
KPUBUYHOT TOHbeHA TEPOPM3MA U PUHAHCUPaHba
TepOpU3Ma, MOCTAB/bEHO je KAo jeiHa of HEeOMNXO4-
HMX Mepa eKkcTepHe capagme EY y obnactn 6e3beq-
HocTu 1 npaBocyha y LLITokxonkom nporpamy.8

Pag Ha n3paam HaupTa LUtokxonmckor nporpa-
Ma CnNpoBoOAuWne Cy iBe pafHe rpyne, of Kojux ce
jepHa 3anarana Ha nobosblamy capaghe ca CALl
y obnactm obpage nogataka O ¢GUHAHCKjCKOM
NPOMeTY Ha OCHOBY MpPeTNoCTaBKe fa je cuctem
3awTute NMuYHUX nopataka y CAJLl agekBaTaH u
KomnaTtabunaH cuctemy y EY.2 OBakBa TeHaeHUWja
O3Hauuna je no4yetak WHTEH3VBHUje capafre y
obnactn obpafe nogataka o $GpMHaHCUjKOM Mpo-
MeTy, Y cBpxy 6opbe npoTMB Tepopusma u He-
roBor GMHaHCUparba, NPaBHUX CUCTEMA KOju Cy
byHOAMEHTaNHO pasnuunTy.

3. 3awWwTunTa NIMYHKX NofaTaka npema npasy
EY n KoHBeHunjama CaBeTa EBpone

CneundrUYHOCT KOHTpONe KpUMUHanuTeTa Yy
EY jecte unmeHnua ga ce KpUBMYHO MpPaBO Ha-
nasu y cdepr HauMOHaNHOr CcyBepeHuTeTa, 360r
yera je y 0BOj 06nacTv JOMUHaHTHa MehyHapogHa
capaptba, HacynpoT XapMOHM3auuju nponuca u
NnocTaB/bakeM jeAVHCTBEHUX CTaHAAPAA 3aluTute
npaga. Kako 6u ce nsberne cfioxkeHe agMUHNCTPa-
TVBHE 1 AWnnomMaTcKe npouenype, passoj mehy-
HapofHe capagme y cy3bujatby OpraHM3oBaHOr
TPaHCHALMOHANHOT KPVIMUWHAMa CBe BULUE yBaXKa-
Ba NPUHLMN HeMocpeaHe capafhe Y MHCTUTYLM-
oHanHor nose3mBatba.'® Mnak, mopa nocTojaTu

7 Agreement of 14 May 2004. between the European Com-
munity and the United States of America on the process-
ing and transfer of PNR data by Air Carriers to the United
States Department of Homeland Security, Bureau of Cus-
toms and Border Protection. OJ L 255, 30.09.2005., pp
83-85. https://www.europol.europa.eu/, 12.04.2012.

8 Opemak 7.5. anuHeja 10 LUTokxonmckor nporpama
(The Stockholm Programme — An open and secure
Europe serving and protecting citizens, Official Journal
C 115, 04/05/2010 pp. 1 -38) http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=0J:C:2010:115:0001:01:EN:
HTML, 03.03.2012.

9 De Busser E. EU data protection in transantlantic
cooperation in criminal matters: Will the EU be serving
its citizens an American meal?, Utrecht Law Review, 2010,
n°1, pp. 86-87, http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=1551274, 12.03.2012.

10 Kamboscku B.: OcHOBHU npobnemun npumeHe mehyHa-
POAHOr Ka3HeHOr npaBa Of CTpaHe MehyHapoaHuX u
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6anaHc n3mehy 6pxe n edprkacHmje mehyHapoaHe
capafhe Y KpMBMYHUM CTBapUMa U O4yBaHeM OC-
HOBHUX JbYACKWX MpaBa, Kako ce He 6u ,cBeT 6e3
rpaHvua” npetTBopwmo y,ceeT 6e3 npasa”'!

Y Yrosopy o EBponckoj yHuju ce, Kao jegHa of
OCHOBHUX aKTMBHOCTU Y 06/1acTh KOHTpoOse Kpu-
MUHanuMTeTa, HABOAM CapaHba HAAIEXKHUX NPaBo-
CYAHVX N NOAMNLNJCKMX OpraHa Ap»kaBa YnaHumua.
MNonuuujcka capagra nogpasymeBa 3ajefHUYKY
LEeNaTHOCT MOAULMJCKMX, LAPUHCKMX W ApYyrux
crneumjanM3oBaHMX OpraHa penpecuje, Koja ce
MOXe OfBMjaTh AVPEKTHOM capajHhOoM [pXaBa
ynaHuua unn npeko EYPOMOJI-a. Capaghy npa-
BOCY[HVX OpraHa y KpUBMYHUM CTBaprMa Kapak-
Tepvwe capafrta HaANeXHUX MUHMUCTapCTaBa,
NPaBOCYQHUX M APYIMX OpraHa Apkasa YnaHmua,
HenocpeaHo mnmn npeko EYPOLIACT-a.'? 3a pas-
nnKy op mehyHapogHe nonuumjcke capagme!’s,
mehyHapogzHa npaBHa nomoh y KpMBUYHKM CTBa-
pvMa npefAcTaB/ba N3BpLLEHE NojeanHNX npoLiec-
HUX pagmn y APYroj Ap»aBu, Ha OCHOBY 3axTeBa
CTpaHe AprkaBe, Koja ce npy»a Yy OfHOCY Ha Kpu-
BUYHW NOCTYNaK, Tj. NOCTYMNaK Koju ce OQHOCU Ha
KPVBWYHO OENO Koje y TPEHYTKY Kafa je 3aTpaxe-
Ha Nomoh cnaga y Hap/IeXKHOCT AprKaBe MOJIbe.
CyncugmjapHo ce oBa nomoh mMoxe OfHOCUTU ”
Ha MOCTyMnaK agMWUHUCTPATUBHOT (ynpaBHOT) Ka-
paKTepa Koju Mopa 61TW y Be3Un ca eBeHTyalHUM
NnoKpeTarmeM KPUBMYHOT MOCTYMKa. Y MOCTYnKy

HaLVoHanHMX cyfosa — y: Temamcku mehyHapoOHU Ha-
Y4HU ckyn — [pumeHa mehyHapoOHoz Kpusu4Ho2 Nnpasa
00 cmpaHe mebyHapodHux u domahux cydoea,(Horo C.
ed.), Yopyxere 3a mMehHyHapoAHO KPMBWYHO MPaBo U
LNTERMEX’, 2006, p.14

11 Nantuh [.: HaumoHanHe pgpkaBe npen u3asoBom mehy-
HapOAHOTr KPMBWYHOT NpaBa - y: Temamcku mehyHapooHu
Hayy4Hu ckyn — lpumeHa mehyHapooHo2 Kpusu4yHo2 npa-
8a 00 cmpaHe MehyHapooHux u domahux cydosa,(Horo
C. ed.) Yopyxere 3a mehyHapoaHO KPMBUYHO MPaBo ”
LNTERMEX", 2006, p.121

12 Cokosuh C.: KOHTpona KpyMUHanuUTeTa y cuctemy npasa
EY, Pesuja 3a esponcko npaso, (BykapgnHosuh P. ed.), Kpa-
ryjesad, 2005, pp. 52-56

13 OHa Moxe obyxBaTaTV MCTPaXKHU MPOLIeC 3aCHOBaH Ha
obaBelUTajHUM NofaLMMa U aHanv3ama yCMepeHUM Ka
MO3HATUM YUYMHMOLMMA KPUBUYHUX [efla U HUXOBOj
KPUMVHaNHOj AenaTHOCTW, anu W YUCTY NpeBeHuunjy
KpumrHana. Y Hajsehem 6pojy cnyyajeBa 1 no npasu-
NIy, NMONUUWJCKA OpraHv npefy3viMarbeM OnepaTUBHIX
Mepa 1 pafbu CTBapajy HeonxodHe MpeTrnocTaBKe 3a
KPMBMYHM NocTnak, na ce moxe pehn ga mehyHapogHa
nonuumjcka capapra npeTxoan MehyHapopHoj Kpu-
BMYHOMpPaBHOj nomohw, Buwe o Tome y: baHoBuh b.:
MecTto un ynora nonuuuje y cysbujarby TelwKkux obnvka
KpumunHana — y:Tewku obauyu KpumuHana, (PagoBaHo-
suh [. ed.), byasa, 2004, p.15. n Hukau X.: Mecto 1 yno-
ra MYr-a Penybnuke Cpbuje y noctynky mehyHapopaHe
KpuBUYHomnpasHe nomohw — y: Temamcku mehyHapooHu
HayyHu ckyn — [pumeHa mehyHAapoOHoO2 KpUBUYHOZ2 Npa-
8a 00 cmpaHe mehyHapoOHux u domahux cydosa,(Horo
C. ed.), Yapyxetbe 3a MehlyHapo[HO KPVBMYHO MpPaBo ”
LINTERMEX", 2006, p.463
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npyxara mehyHapogHe npasHe nomohu, noce6-
Ho je 3awTnheHa chepa NPMBATHOCTH, TaKO Aa ce
nogauu o IMYHOCTN MOTY KOPUCTUTU NUCKIbYUYMBO
Yy KPMBUYHOM WA YNPaBHOM MOCTYNKY y Be3n ca
KOjuM je nogHeTa 3aMonHuua. '

HajsaxkHunju aktn CaseTta EBpone koju npyxajy
3alUTUTY JIMYHUX NOAATaKa, Koju ce npuMerbyjy Ha
nopatke o GprHaHCKjCKoM NpoMeTy y obnacti nonu-
uMjcke 1 KpUBUYHOMPaBHe capaatbe cy EBponcka
KOHBEHLMja O 3aLUTUTW JbyACKUX MPaBa U OCHOBHUX
cnobopa, KonseHumja 6p. 108 o 3aWwTnTi NojeanHa-
La y NocTynKy ayTomaTtcke obpafe NUYHMX nofa-
Taka (marpe: KoHseHumja 108), amaHamaHn Ha KoH-
BeHUwnjy 108, gogatHu MpoTokon, Kao n [Mpenopyke
KomuteTa MuHucTapa 6p. (87)15 1 (90)19.1°

LTo ce Tnye npaBa EY y oBoj obnactu, cuTy-
auuja je HewWTO KOMMAUKOBaHWja Majyhu y Bugy
paHujy TPUNapTUTHY CTPYKTYpPY'6. Tako Cy y OKBU-
py npBor cty6a mepopasHe Oupektusa 95/46 o
3alUTUTU NNYHUX NoaaTaka'’, Ypenba 45/2001'8 n
Aupektuea 2006/2419, a y obnactu Tpeher cty6a
OkBUpHa oasniyka 2008/97720. ObnacT capagatbe y

14 UWkynuh M.: KpusuyHo npouecHo npaso, NMpaBHu dakyn-
TeT YHuBepsuteta y beorpaay, 2009, pp. 502-507

15 Convention for the Protection of Individuals with regard
to Automatic Processing of Personal Data [ETS No. 108,
Strasbourg, 28.1.1981]; Amendments to the Convention
for the protection of individuals with regard to automat-
ic processing of personal data (ETS No. 108) allowing the
European Communities to accede of 15 June 1999; Ad-
ditional Protocol to the Convention for the protection of
individuals with regard to automatic processing of per-
sonal data (ETS No. 108) regarding supervisory authori-
ties and transborder data flows [ETS No. 181, Strasbourg,
08.11.01]; Recommendation No. R (87) 15 regulating the
use of personal data in the police sector adopted by the
Committee of Ministers on 17 September 1987.; Recom-
mendation No. R (90) 19 on the protection of personal
data used for payment and other related operations on
13.09.1990. http://www.coe.int/t/dghl/standardsetting/
dataprotection/dataprotcompil_en.pdf, 03.03.2012.

16 Buwe o Tome: Boehm F.: Confusing fundamental rights
protection in Europe: Loopholes in Europe’s fundamen-
tal rights protection exemplified on European data pro-
tection rules, Law Working Paper Series, 2009, n°1, http://
papers.ssrn.com/sol3/papers.cfm?abstract_id=1348472,
23.03.2012.

17 Directive 95/46/EC on the protection of individuals with
regard to the processing of personal data and on the free
movement of such data, OJL 281, 23.11.1995 pp.31-50.

18 Regulation 45/2001 on the protection of individuals
with regard to the processing of personal data by the
Community institutions and bodies and on the free
movement of such data, OJL 8, 12.01.2001. pp. 1-22.

19 Directive 2002/58/EC concerning the processing of
personal data and the protection of privacy in the
electronic communications sector, OJ L 201, 31.07.2002.
pp.37-47, 3ametbeHa ca [Aupektnsom 2006/24 (Data
Retencion Directive 2006/24/EC, OJ L 105, 13.04.2006.
pp. 54-63).

20 Council Framework Decision 2008/977/JHA on the
protection of personal data processed in the framework
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KPVBUYHMM CTBapuma perynuuy jow un LeHreH-
CKkn cnopasym, KoHseHuuja n3 lNpyma, KoHseH-
LMja 0 NoNnLMjCKoj capapbn 3emarba beHenykca,
KoHBeHuuje o EYPOMON-y n EYPOLIACT-y21, koje
capprke npaBusia Koja ce Tudy capagre mehy ap-
»aBama HMXOBUM NOTANCHMLIAMA, @ KOja HUCY Je-
Ta’bHMje obpahrBaHa y OBOM uUnaHKy, ¢ 063Mpom
Ha OKBMP NpegMeTHe aHanm3e 1 YnkbeHnly ga He
6v poBena oo Apyraymjux 3aksbyyaka. HakoH cry-
narba Ha cHary JlncaboHcKkor yroBopa, yKuHyTa je
noctojeha cTpyKTypa Tpu cTy6a, LUTO je CTBOPUSIO
MOryRHOCT jeAVMHCTBEHOr perynucara 3awTtute
NIMYHUX MofaTaka y CBUM CEKTOpMMa, a TUMe 1
omoryhaBame jegHakor cteneHa 3awTute. Mebhy-
TUM, JOK Ce He MOCTUTHEe HEOMXOAHa jeaHoob-
pa3HoCT, 06M1acT 3aWTUTe AINYHUX NogaTaka y EY
OCTaje CeKTOpCKU nopesbeHa. [upektnsa 95/46,
KOja y MOTMYHOCTM Cnefu 3axTeBe MOCTaBibeHe
KoHBeHUujom 108, npumetbyje ce camo Ha obnacT
npsor cty6a, wro je notspheHo 2006. roauHe,
npecygom EBponckor cyga npasge Koja je npwu-
BYKJ1a BENMKY MaXKkkby CTPYUHe jaBHOCTML.

Havme, cnop je HacTao NOBOAOM 3aKibyuerba
yrosopa nsmehy CA[l n EY o eneKTpoHCKMm no-
JauyMa nNyTHMKa aBmo-komnaHuja m3 2004. ro-
OVHe. 3a 3aKk/byuyetbe yrosopa EY ca tpehom
ApXKaBoM pagn npeHoca NUYHUX nopataka, [Aun-
pekTmBa 95/46 3axTeBa ofgnyky EBponcke komu-
cuje 0 afleKBaTHOCTM 3alITWTe nofdaTaka Kojy npy-
Xa Tpeha ppxkaBa. M3 Tor pasnora je EBponcka
Komucuja ycsojuna Ognyky 2004/53522, kojom je
yTBpAWNa fa HagnexxHn ameprykn 6npo, kome ce
npeHoce nofgaum, Npy»a agekBaTaH HUBO 3aLTK-
Te INYHUX nofaTaka NyTHUKa, AOK je EBponcku
CaBeT ycBojuo Ognyky 2004/49623 kojom je ofo-
6puno 3aK/byyerbe HaBegeHor yrosopa. OBakse
opAJiyke HMCY Haumwne Ha opgobpaBare of CTpa-
He EBponckor napnameHTa, KOju je MOKpeHyo
noctynak npep Esponckum cygom npasge, npo-
1B EBponcke komucumje n Caseta, 360r 3noyno-
Tpebe oBnawhera, NoBpeae OCHOBHUX JbYACKNX
npaesa M NprHUMNA NPONOPLMOHANHOCTU, Tpa-

of police and judical cooperation in criminal matters, OJ
L 350, 30.12.2008. pp. 60-71.

21 Buwe o Tome: Boehm F.: op. cit., pp. 1-15.

22 Commission Decision 2004/535/EC of 14 May 2004 on
the adequate protection of personal data contained in
the Passenger Name Record of air passengers transferred
to the United States’ Bureau of Customs and Border
Protection, OJ L 235, 06.07.2004 pp. 11-22.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELE
X:32004D0535:EN:HTML. 14.04.2012.

23 Council Decision 2004/496/EC of 17 may 2004 on the
conclusion of an Agreement between the European
Community and the United States of America on the
processing and transfer of PNR data by air carriers to the
United States Department of Homeland Security, Bureau
of Customs and Border Protection, http://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=0J:L:2004:183:0083:00
83:EN:PDF, 14.04.2012.
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xehun of cyna fa NOHUWTU MpeaMeTHe ofnyke.
Esponcku cyn npasge je npecygom og 30. maja
2006. rognHe2* noHWwTMO oanyKy Komucuje o
afleKBaTHOCTM 3awwTuTe nopataka opraHa CAL un
opnyky CaBeTa o0 ogobpemy cnopasyma EY n CAJ]
0 NpeHocy nofataka NyTHUKa aBMO KOMMaHWja,
cmaTpajyhn ga Huje MOCTOja0 MpaBHU OCHOB 3a
LOHOLeHe ofnykKa, He ynywTajyhu ce y mepnutym
nuTara, Aa N je oBakaB Cropasym y CKriagy ca
Onpektusom 95/46, ogHOCHO Aa N Npy»ka ajek-
BaTHY 3alITUTY nojaTaka y cknagy ca npuHLMUNOMm
NPONOPLMOHANHOCTM N afeKBaTHOCTW 3alUTuTe.
Cyn je y obpasnoxery npecyse HaBeo fa je of-
pen6om un. 3 ct. 2 Anpektuse 95/46, CKIbydeHa
0651aCT KPUBMYHOI MpaBa U3 teHe NpumeHe, na
KaKO Ce Yy KOHKPEHTOM CJlyyajy paguno O yroBo-
Py O KPUBUYHOM NpaBy, TO HMje NOCTOjao NpaBHU
OCHOB 3a JOHOLWeme npegmMeTHUX ognyka. Tume
je octano HepelweHo nuTare ga nu opraHu CAJl
npy»ajy agekBaTHY 3alWTUTY IMYHUX NoJaTaka u
CTBOPEHA MpaBHa Npa3HUHa y obnact 3awTute
NIMYHUX NofaTaka y 0b6nacTM KpMBUYHON MpaBga y
EY. OBakBa npakca nge y npunor Tes3u Aa je KoH-
TPOa KpUMUHANMTETA Y MOCTMOAEPHOM APYLUTBY
OJINYEeHa Y Makcumu ,CBe LWTO BpLWM nocao” (e.
anything goes), npema Kojoj ce npumetbyjy cBa
cpencTBa y unjy epmkacHocCT ce Bepyje.?

TakBa cumTyauuja noctojana je cse go 2008. ro-
AVHe Kafa je goHeta OKBMpHa ognyka 2008/977
KOja, cTora, NpeacTas/ba jeAnHN NPaBHU aKT Koju
cBeobyxBaTHO perynuiwie obnacT 3aWwTuTe TNYHNX
nogataka y OKBUPY MOAMUMjCKE U MpaBoOCyfHe
capagme y KpuBMYHMM CcTBapuma. Mako cy weHe
onpenbe goHete no yrneay Ha Aupektusy 95/46,
HbeHa MpuMeHa ce OrpaHuyaBa, Ca jeflHe CTpa-
He, CaMO Ha MpeBeHLujy, OTKpMBarbe, UcTpary m
KPVBWYHO rOHEeHe yUMHMNAaLa KPUBMYHUX Aena,
OOHOCHO U3BpLUEHE KPUBUYHUX Mpecyna, AOK,
ca gpyre cTpaHe, He obyxBaTa 0b6pagy nofartaka
YHyTap gprkaBe unaHuue.26

4. AHAJTTN3A CNOPA3YMA
4.1. CBpxa u npegmet Crnopasyma

Cepxa Cnopasyma je fa CTpaHe YyroBopHuLe,
y3 MOLWTOBake NpaBa Ha NPMBATHOCT U 3alITUTY
NNYHKX nogaTtaka, mehycobHo ocurypajy onak-
WaH TpaHchep nopataka O GMHAHCUMCKOM MpPOo-

24 Esponcku [MapnameHT npoTtne CaBeta u Komwucuje EB-
poncke 3ajegHuue, 3apyxeHn npeametn C-317/04 un
C-318/04 EBponckor cyga npaspge, http://curia.europa.
eu/juris/showPdf.jsf?text=PNR&docid=57042&pagelnde
x=0&doclang=EN&mode=req&dir=&occ=first&part=18&c
id=1495056, 27.02.2012.

25 Wrwbatouh H.: Cy36ujarbe HajTexnx 0bnmKka KpummHanmTte-
Ta 'y yC/oBUMa TpaH3uLje 1 HecurypHocTw, Tewku obauyu
kpumuHana, (PagosaHosuh [. ed.), byasa, 2004, p.15.

26 De Busser E.: op. cit., p. 90.
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MeTY, UCK/bYUYMBO pan NnpeBeHuuje, OTKpUBaHa,
ncTpare WM KPUBMYHON FOHeHa 3a KpMBUYHA
fena Tepopu3mMa M GUHaAHCMparba TepopusMma.
MNpegmet Cnopasyma cy nogaum o GMHaAHCNjCKOM
NPOMeTY, KOj/ ce 0gHOCe Ha PUHAHCHjCKe TPaHC-
depe n ca wUMa NoBesaHUM nopaLmma, Koju cy
yCcKnaguwTeHun Ha Teputopuju EY, og ctpaHe yro-
BOPEHMX MVHTEpPHAUMOHaNHUX npoBajaepa o¢u-
HaHcujckux ycnyra.?’ [lakne, cBpxa cropasyma
je ma ce nHpopmaumje o GMHAHCUjCKOM Npome-
Ty, ycknaguwTeHe Ha Teputopuju EY, npocnege
OepepanHom Tpe3sopy CAL pagu cnposohema
TOTM-a, Kao n pa ce, nHGopmaumje NPUKyNIbeHe
KpO3 HaBeeHM Nporpam, peLunnpoYyHo npocnee
HagNeXHUM OpraHuma gprkasa unaHuua EY, EY-
POMNOJI-y nnn EYPOLIACT-y. Y AHekcy Cnopa3syma
je yroBopeHo fa he npoBajoep uHpopmaumja o
duHaHCMjckom nNpomeTy 6UTU KOMMaHuja 3a WH-
TepHauunoHanHy MehybaHKapcKy TenekomyHu-
Kaumnjy — CBUODT. Pagn ce o cBeTCKOj KOMMaHMju
ca ceguwTem y benrmnju, Koja TpeHYTHO MNpya
ycnyre ¢GuHaHcmjckor TpaHchepa 3a Bule of
9000 6aHKapckux opraHusaumja, 6e36enHOCHNX
WHCTUTYLMja 1 Kopnopauuja y 209 apxasa.28 C
0631pom ga cy npegmeT yrosopa nogauun o ¢du-
HAHCNjCKOM MPOMETY KOjU Cy YCKMaAWULITEHW Ha
Teputopuju EY, noctaB/mma ce nutawe nopekna
TUX nogataka. Ogpen6bom un. 20, yroBopeHo je Te-
puTopujanHo Baxene Crnopasyma Ha Teputopuju
Ha Kojoj Baki yroBop o EY, yroBop o dyHKLMOHU-
cawy EY, kao n Ha teputopuju CA. N3 HaBege-
Hor 61 ce MOro 3aK/byunTy fa ce paau o nHpop-
MaLmjama o GUHAHCUJCKOM NPOMETY Koje noTuyy
ca Teputopuje EY n CAl. MehyTnm, Kaga ce y3me
y 0631p Ja yroBopeHu npoBajaep — KoMnaHuja
CBNOT, og 2009. rognHe CBe CBOje nogaTke npu-
KyrybeHe mnpyXatbem ycnyra mebhybaHKapcke
TenekoMyHuKauuvje 3a pernjy Espone, bnuckor
Nctoka n Adpurke cknaguwTn y onepaTtuBHOM
LUeHTpY Ha TepuTtopuju EY2%, a pa cy npegmer
Cnopasyma nHdopmavmje ,ycknaguwteHe” Ha Te-
puTopuju EY, morno 6u ce 3akmbyunt fa npegmet
He YMHe camo nogauun 0 GMHAHCKjCKOM NPOMeTY
KOju noTuyy u3 gpxasa unaHvua EY, Hero u gp-
aBa HaBefeHux peruja. Minak, ogpenbom un. 4
CT.2 Tauka (g) Cnopasyma, yrosopeHo je na Oepe-
panHn Tpe3op CA/Jl, He Moke 3axTeBaTu UHOP-
Maumje 0 GMHAHCUjCKMM TpaHCaKuuvjama Koje ce
ofBujajy y okupy 3oHe CEMA30, Umajyhn y Bugy

27 Yn. 1 Cnopasyma.
28 http://www.swift.com/about_swift/index.page, 27.03.2012.

29 Buawn http://www.swift.com/about_swift/company_infor
mation/leadership_council.page, 27.03.2012.

30 CEMA (eHr. Single European Payment Area — SEPA) je npo-
rpam Koju yCTaHOB/baBa jeAUHCTBEHN cucTeM nnaharba
meDhy ApxKaBama unaHvLama 30He, ca Lubem Aa usjefHa-
un UHTepHauunoHanHe mehybaHKapcke TpaHcaKkuuje ca

CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

Ja cy cBe gpxase unaHuue EY yjegHo n unaHuue
30He CElA, kKao 1 pga ce wuxose mehybaHKapcke
TpaHcaKumje BpLle npeko nocebHOr npoajaepa
durHaHcnjcknx yenyra (eHr. FileAct), nonasu ce go
3ak/pyuka ga CBUOT Hema npuctyn tum nHbop-
Mauurjama, HUTK Ux Moxe cknagmwtnutn.3! [lakne,
M3 CBera Hanpepg HaBefeHOor, npowv3nasu napa-
AOKCanHu 3akpyyak ga cy EY n CAJl 3akmyunne
npeametH Cnopasym Kako 6u nojegHoctaBumne
MehycobHy pa3meHy nofataka o GpUHaAHCKjCKOM
NPOMeTY, Kao BUJ, CapafHe y KPMBUUYHOMPABHNM
CTBapuUMa, a Aa, 3anpaso, EY npocnehyje cee nH-
dopmaLmje o PUHAHCMjCKMM TPaHCakLumnjama Koje
ce Bpwe Ha nogpyyjy EBpone, bnnckor WcToka
n Adpuke, ocum OHMX MofaTaka ca TepuTopuja
Apkaea unaHuua EY n CEMA. 3a y3spart, CA[ ce
obaBe3ana fa he capabuBaty ca EY n npyxuntu
noMoh 1 NorMcTMyKy noapLiky ykonuko Espon-
cka Komucuja opgnyum ga 'y EY opopmun cuctem ek-
BuBaneHTaH TOTM-y.32

4.2. MMocTynak 3a NpuKyn/bake nogataka o
bUrHaHCKHjckoM NpomeTy

Ogfpen6om un. 4 Cnopasyma yroBOpeHo je ga
MepepanHu Tpesop CAJl nogHOCK 3axTeB 3a AOC-
TaB/bame Mofjataka O GQUHaHCKJCKOM MpoMeTy
yCKnaguwTeHux Ha Teputopuju EY, onepatmsHom
LeHTpy NpoBajaepa Koju ce Hanasn y CALl. Konujy
3axTeBa Ca npwunosuma poctamba EYPOMOJI-y,
Koju je oenawheH Aa, y Hajkpahem poKy, yTBpAM
[a N CYy WCMyHeHU CBW YrOBOPEHW YCOBM, Te
YKOJIMKO jecy, fia 0 Tome ob6aBecTy nposajaepa. Of
TOr MOMEHTa, 3axTeB je 0b6aBe3yjyhu 3a obe cTpaHe
yrosopHuue no 3akoHy CA/Jl, a npoBajgep je oBna-
wheH 1 obaBe3aH Ja AOCTaBU TpaXkeHe nHbopma-
unje anpektHo QepepanHom Tpesopy CAL.

3axTeB 3a [JOCTaB/barbe TpaxeHux nHbopma-
unja mopa ucnyrwasatu crnegehe ycnose:

1. WTO npeuusHuja ugeHTUPUKaUmja Tpake-
HUX nojaTaka Koju Cy HeOnxogHW pagu
npeBeHUuje, UcTpare, OTKpUBama U Kpu-
BUYHOI FOMbeHa 3a KPUBMYHA Aena Tepo-
pv3ma 1 PUHaHCUparba Tepopu3ama, ca
Ha3HaKoM KOjoj crieundryHoj KaTeropujm
nofartaka npunaaajy,

2. jacHO NOTKpernybeHa HeONXoAHOCT MHPOPMa-
uuja

HauunoHanHum. CEMA uma 32 pgpkaBe unaHuue: cBux 27
ApxaBa unaHuua EY, MoHako u gpkaBe unaHuue EQTA
(eHr. European Free Trade Association) - WcnaHg, Jlux-
TeHwTajH, Hopeewky n LWBajuapcky. Bugun http://www.
ecb.europa.eu/paym/sepa/about/html/index.en.html,
27.03.2012.

31 http://www.swift.com/about_swift/legal/compliance/
ust_subpoenas.page?, 27.03.2012.

32 Yn. 11 Cnopasyma.
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3. 6poj TpaxeHux MHPopMaLvja Mopa GMTK
cBefleH Ha MUHUMYM, nocebHo y3mmajyhu y
0631p paHuje 1 TpeHyTHe aHanm3e pr3nkKa
of Tepopur3ma 3acHOBaHe Ha Tuny nHbop-
Maumje, NOKanuTeTy, youeHUM MpeThama
Tepopu3ma 1 CTENEHY YrPOXEHOCTH,

4. He CcMe cappaTu 3axXTeB Koju ce Tnye GuHa-
CUjCKUX TpaHcakumja y oksupy 3oHe CElA.

Mopen HaBefeHor, y un. 5 ce nocebHo nCTK-
ye YC/IOB HEOMXOAHOCTY 1 MPOMOPLMOHASTHOCTM
TPpaXkeHUX nojaTtaka y OAHOCY Ha MpaBo Ha npw-
BATHOCT 1 3aWITUTY JINUHUX NOAAaTaKa. YKONIMKO ce
NCTa cBpxa Moxe noctuhn apyrum cpeactsrma,
NPUKyn/bakbe IMYHKX nofaTaka Hehe ncnyrasa-
TV YCNIOB HeonxoaHocTK.33

Y Tom cmucny, 3axTeB mMopa OMTM 3acHOBaH
Ha MpeTxodHoj MHbOpMaLunj UM JOKasy Koju
npeacTaB/ba pasfor fa ce Bepyje Aa je cybjekat
nogataka NoBe3aH ca TepOPU3MOM WU HEFOBUM
¢dvHaHcparem. MNogaun Koju ce 3axTeBajy Mory
ce TMuatu nHGopmaLmja o nuLy of Kojer notuye
TpaHcakumja n/unu nprmMaouy, ykbyuyjyhu mnme,
6poj pauyHa, agpecy 1 NMUYHN MAEHTUOUKALNOHN
6p0j. Y 1U3y3eTHUM CJly4ajeBUMa, 3aXTEB CE MOXKE
OQHOCUTM Ha MoCebHO oceT/buBe UHPOpPMaUMje
Koje ce TW4y pacHe WU eTHUYKe NpunagHocTy,
NONUTUYKOr Onpeferbera, BEepPCKUX W ApYrux
ybehera, UnaHCTBa y TPXKULHUM YHWjaMa, 34paB-
CTBEHOT CTaba M CeKCyanHor onpefesbeta, y Kom
cnyvajy he 6t o6e3beheHa agekBaTHa 3alITHTa
nogaraka.

4.2.1. TIPUHLUMI CBPXE

OcHoBHO Haueno KoHseHumje 108 1 upekTn-
Be 95/46 3acHMBa Ce Ha NPUHUUNY Ja Ce JINYHU
nofgaun mory obpabueati y TauHo ogpeheHe u
NEernTrMHe CBPXe 1 Aa Ce He CMejy KOPUCTUTU Ha
HauvH KOju HMje KomnatubmnaH ca TOM CBPXOM.
M3y3eTak of OBOr Hayena NocToju paau 3alTute
LP*KaBHe 1 jaBHe 6e36eJHOCTN, MOHETAPHOT UHTE-
peca apxaBe 1 cy36ujarba KPUBUYHKX Aena, Nnog
YC/IOBOM [a je Tako MPOMMCaHO HaUWOHamHUM
npaBoMm mnu aa cybjekat nopgataka fa CBOjy ca-
rnacHocT. MpuHumn 2 Mpenopyke (87)15 HaBoau
[a NPUKyN/bake IMYHUX NMOoAaTaka y Nonunumnjcke
CBpXe Mopa 6uUTn cBeleHO Ha MUHUMYM UHGOP-
Mauuja Koje cy HeonxofHe 3a NpeBeHuunjy peasHe
onacHocTn unn cysbujarbe ogpeheHor Kpueuu-
Hor pgena. YBobewe npuHuMna cneundukaumje
cBpxe y obnact nonuuujcke obpage mnogaTaka,
npeacTaB/ba jefaH BMAa nobede npasa Ha 3awWTu-
Ty NNYHKX NopaTaka.3* MpuHumn cneyndmrkaumje

33 De Busser E.: op. cit., p.92.

34 Cannataci J.A,, Caruana M., Bonnici J.P. M.: R(85)15 A Slow
Death?-in: Monitoring, Supervision and Informanion Tech-
nology (Kleve P., De Mulder R.V., Van Noortwijk S., eds.),
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cBpxe obpafe NMYHMX NofaTaka, 3anpaso, 3Hauu
[a nojeauHUM Mopajy 6T MHPOPMUCAHN Y KOjy
CBPXY Ce HUXOBM NNYHN Nojauun MpuKynbajy u
y Kojy cBpxy he 6yt obpahuBaHu n cknaguwre-
HK.3> Hacynpot cneuyundukaumju cepxe, OKBMpHa
oanyka 2008/977, npuxBaTa NPUHLMM reHepanHe
cBpxe, nponucyjyhr ga ce nuyHyM nogaum npu-
KyrsbeHn y ogpeheHy cBpXy mMory KOpuctutm ,y
6vno Kojy apyry” cBpXy, YKONMKO ce ca TMe Ca-
rnacu gpxaea uynaHuua EY koja npocnebyje no-
[aTke unu cam cybjekaT nogataka. Mictn npasay
uma n Oupektuea 2006/24, koja He AepuHMLIe
jacHo cneumdunuHy cBpxy 300r Koje ce Mory ckna-
OVLUTUTA NUYHK nogauw, Beh camo ga Tv nogaum
Mopajy 6UTU JOCTYNHU opraHUma BnacTu paau
ncrpare 030U/bHNX KPUBUYHUX ena, YnMe je ur-
HOpMVCaH NpuHUMN cneunduyHe cepxe 13 Mpeno-
pyke (87)15.36

Kako je CnopasymoM yroBopeHo fa ce obpa-
[a nofaTtaka o GpuHaHcMjckom TpaHcdepy BpLUn
WCK/bYYMBO Y CBPXe NpeBeHLunje, OTKpMBaha, 1c-
Tpare WM KPUBMYHOL FOHeHa TepopmsMa Win
durHaHcupana Tepopursma. Y Tom cmucny, Cnopa-
3yM npyxa Behy 3aWTuTy nofgartaka y ogHoOCy Ha
OkBupHy ognyky 2008/977, Tako WTO je gocnenaH
KoHnseHunjn 108 n Anpexktusn 95/46.

OBpe 6u Tpebano HanomMeHyT! Aa HauUoHas-
Ho npaeo CAJl cekTopcKu perynuiie obnacT 3alu-
TWTe nopataka, Te Aa 3a jaBHW CEKTOp NOCTOju
orpaHuyere aa ce nogauun NPUKYn/beHn y jeaHy
CBPXY He MOTy KOpUCTUTW y Aapyre cBpxe 6e3 ca-
rnacHocTu cybjekTa nogataka. MehyTtnm, BehunHa
3aKOHa Koju perynuily 3awTuTy nogaTtaka y npu-
BaTHOM CEKTOPY He MprMetbyjy 0Baj npuHumn.3’

3aHUM/BbMBO je aa un. 9, ¢T. 1, Tau. 2 KoHBeH-
umje 108 He npepsuha MoryRHOCT M3y3eTka y
CyJajy npeBeHuUuje n3BpLueHa KPUBMYHOT fena,
jep, Kako ce HaBoaW y o6pasnoxehy KOHBEHLNje,
n3pas,Ccy3bujarbe” KpUBMYHOT Aefa 3Haum UcTpa-
ry WM KPUBMYHO TFOHeHe yyrHuaua KpuBmY-
HUX gena3s. JemaH op npepgsora 3a MogepHM3a-

2006, p. 33, Osaj npuHUMN Harnawasa u lpenopyka
1181 (1992)1 (Recommendation 1181 (1992)1 on police
co-operation and protection of personal data in the po-
lice sector, 11. 03. 1992. http://legislationline.org/docu-
ments/action/popup/id/8012, 14.04.2012.)

35 Cannataci J.A., Bonnici J.P. M.: The end of the purpose-
specification principle in data protection?, International
Review of Law - Computers&Technology, 2010, vol.24
n°1, p. 101, http://legislationline.org/documents/action/
popup/id/8012, 14.04.2012.

36 Cannataci J.A.: Caruana M., Bonnici J.P. M. op. cit., p. 46.

37 Greenleaf G.: The influence of European data privacy
standards outside Europe: Implications for globalization
of Convention 108, International Data Privacy Law, 2012,
vol. 2, n%2, p. 6.

38 Explanatory Report: Data protection, Compilation of
Council of Europe texts, Directorate General of Human
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unjy KoneeHuuje 108, jecte yBohene npeseHLuje
Kao AofdaTHOr pasnora 3a n3y3eTak of OCHOBHOT
npaeuna,3®a koju je Beh y ynotpebu y npasy EY.

4.2.2. TIPUHUMIT NPOMOPUMOHATIHOCTU

/3 npakce EBponckor cyaa 3a jbyacka npasa,
npousnase fpogatHa TPW YCOBa: MNPELU3HOCT,
NpeaBuA/bUBOCT U MPOMNOPLMOHANHOCT CBPXE
obpage NMYHKX noaaTaka.40

Nmajyhin y Bugy cse Hanpep HaBefeHO, MoXKe
ce 3aK/byunTU Aa je cBpxa obpage nogataka o du-
HaHcujckom npomeTy y Cnopasymy npeunsHo u
yHanpen ogpeheHa. LTo ce Tuye ycnoea npo-
NOpPLMOHANHOCTU, OH Ce Mopa MpoLuerHnBaTh y
CBaKOM KOHKpeTHOM cnyuyajy. MNpuHumun nponop-
LIMOHANTHOCTY CafpKn iBe KOMMOHeHTe: OACYCTBO
MOryRHOCTM fa ce ncTa CBpxa OCTBapu nyTem
APYrnX, Matbe UHBA3MBHMX Mepa, Kao 1 NpoLeHy
[a NpaBo Koje ce WTUTK NMa NpeBary Hag npaBom
3aWwTuTe NMYHUX nopgataka.! Ha oueHy nponop-
LMOHaNHOCTN yTUYe Nepurog YyBara TMX nogara-
Ka (Buamn ogesbak 3.2.3.), Kao 1 KONMMYMHA nofdaTa-
Ka Koja ce obpahyje. MNpasunHo je Cnopasymom
oapeheHo ga ce 6poj TpakeHUx mHdopMaLmja
MOpa CBECTU Ha MUHUMYM, y3umajyhun y o63up
paHuje 1 TpeHyTHe aHanu3e pusnka of Tepopu-
3Ma 3acHOBaHe Ha Tuny MHbopMmaLuje, nokanu-
TeTy, YOUeHUM MpeThamMa Tepopur3ma 1 CTeneHy
yrpoxeHoctu. lNopen TOra, NpeumsHo ce HaBo-
[ie Koju nofaun o ¢pUHAHCUjCKOM MPOMETY MOory
6UTK NpUKynybeHn. Havme, nocToju nogena enekx-
TPOHCKMX MofaTaka Ha OHe Koju ce TU4y camor
caobpahaja nogataka — nHdopmaumje nogobHe
[a ce ngeHTMdUKyje nowmsbanal, npuManaw, ga-
TYM, BPEME N MECTO, Kao U OHe KOju ce TUJy came
cafip>KUHe cpefcTaBa KomyHuKaumje.*2 majyhu y
BuAay Aa ce Cnopasymom obpahyjy nogauu o nuuy
Of Kojer moTuye TpaHcakuuja u/uam nprimaoduy,
ykibyuyjyhu nme, 6poj pauyHa, agpecy v NnYHK
naeHTndrKaLmMoHn 6poj, MoxKe ce 3aK/byunTn Aa
je oH y cknagy ca upektusom 2006/24 o uyBatrby

Rights and Legal Affairs, Strasbourg, 2010, p. 24. http://
www.coe.int/t/dghl/standardsetting/dataprotection/
dataprotcompil_en.pdf, 27.02.2012.

39 The Consultative Committee of the Convention for the
Protection of Individuals with regard to automatic pro-
cessing o personal data /2012/: Modernisation of conven-
tion 108: new proposals, Strasbourg.

40 Malone v. United Kingdom [1984], Rotaru v. Romania
[2000] ECtHR

41 Bignami F.: Privacy and Law Enforcement in the Euro-
pean Union: The Data Retention Directive, Chicago Jour-
nal of International Law, 2007, vol.8, n°1, p. 242. http://
papers.ssrn.com/sol3/papers.cfm?abstract_id=955261,
27.03.2012.

42 [lnpeKkTtnsa o YyBatby nopataka 2006/24 ce ogHOCK Ha Mno-
AaTke o caobpahajy, anv He N O CappPXKUHUN eNekTPOHCKe
KomyHuKaumje. Bugu: Bignami F.: op. cit., pp. 236-245.
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nopaTtaka, Koja ce ogHocu Ha caobpahaj nogara-
Ka. lUTo ce Tnye nocebHO oceT/bUBUX NMopaTaka
(pacHa wnyM eTHMYKa NPUNAAHOCTA, MOJINTUYUKO
onpeferberwe, Bepcka 1 gpyra ybehema, unaH-
CTBO Y TPXULWHUM YHMWjaMa, 34PaBCTBEHO CTakbe
N CcekcyanHo onpeperbetbe), Cnopasym npyxa
CTaHfappg 3awTuTte y cknagy ca KoHseHuumjom 108,
Tako WTO ofpehyje Aa ce OHM MOTy NPUKYNIbaTH
CaMO Y U3Y3eTHUM CJlyYajeBrMa Kaga mopa 6utun
obe3beheHa tbxoOBa afeKBaTHa 3alUTUTA.

4.2.3. YYBAHE NOAATAKA O ONHAHCUMICKOM
MPOMETY

Mpupopa NUYHMX NofaTaka je TakBa fa OHU
MOTy OUTU HEOMXOAHW N PENEBAHTHU Y MOMEHTY
NPUKyNJbarba, any Aa HakoH ncTeka ogpeheHor
nepvioga oHU Mory m3rybuTtn To CBOjCTBO, Na je
KoHBeHumjom 108 oagpeheHo fa ce OHM MOry uy-
BaTW CamMo [0 TPeHyTKa Kafa BuLIe HUCY NoTpe6-
HW paZiy NOCTM3arba CBPXeE Y KOjy CY MPUKYM/bEHMN.
Pesonyuunja Komuteta mnHnctapa Caseta EBpone
(73)2243 koja ce oAHOCK Ha NpUBaTaH CEKTOP, Ha-
rnawaea fa je notpebHo NpeuunsHo yTBpANTU POK
[0 Kafla ce nodaum Mory uyBaTu, Kako 6u ce nsbe-
110 HEPa3yMHO Ayro YyBarbe nojataka Koje Moxe
6uUTK WTEeTHO, foK Pe3onyunja Kommteta MUHUCTA-
pa CaBeTa EBpone (74)29% popaje pa v3yseTak
MOXe MOCTOojaTh CaMO Y CTaTUCTUYKE, HayuyHe U
ncTopumjcke cepxe. Tako u MNpenopyka (87)15 y un.
7 CT. 2 HaBoAY Aa ce y 0b6nacT KpUBMYHOMpPABHe
capaghe, Mmopajy oapenmtn GUKCHU POKOBU 3a
yyBahe nogaTtaka 1 pefoBHa eBasnyaluja huxose
HeonxogHoCTK. HacynpoT HaBefeHOM, MOCTOju
W gpyrayvje rneguiute npema Kojem 6u uyBare
nofartaka y nonuuujcke cepxe Tpebano go3sonu-
TV CamMO Mo CTPOrMM yCNOBUMA, Y OrPaHNYeHOM
nepuoay 1 To CamMmo y OHUM KOHKPETHUM Ciyyaje-
BVMa rAe je TO HEOMNXOAHO Y3 NOLTOBake NPUWH-
LMna NPoMNopLNOHANHOCTI.A°

Ogfpen6om un. 6 Cnopasyma je yroBopeHo aa
he ®epepanHu Tpesop CALl Hajmarbe jedHOM ro-
OVUHbe BPWUWTA eBanyauujy nogataka o ¢uHaH-
CujKoM npomeTy, Te aa he ce nogaumn Koju BuLle

43 Resolution (73) 22 on the protection of the privacy of
individuals vis-a-vis electronic data banks in the private
sector, www.ada.lt/images/cms/File/Resolution.73(22).
doc, 03.03.2012.

44 Resolution (74) 29 on the protection of the privacy of
individuals vis-a-vis electronic data banks in the pub-
lic sector adopted by the Committee of Ministers on
20 September 1974, https://wcd.coe.int/com.instranet.
InstraServlet?command=com.instranet.CmdBlobGet&Ins
tranetimage=590512&SecMode=1&Docld=649498&Usa
ge=2,03.03.2012.

45 Mwunwbemwe T13B. PagHe rpyne un. 29 [upektuse 95/46.
(Opinion on the Draft Data Retention Directive, WP113
of 21 October 2005. http://www.statewatch.org/
news/2005/nov/WP113.pdf, 14.04.2012.)
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HUCY HeonxoaHu paan 6opbe NpoTMB Tepopr3ma
N HeroBor ¢uHaHcMpama TpajHo obpucatn np-
BOM NMPUNKOM Kaga TO byze TeXHUYKM 6Uno mo-
ryhe. /I3 HaBefieHOT Npowr3nasu fa, 3anpaso, Huje
oapeheH TayaH nepuof 4YyBarba MPUKYMIbEHUX
nopgataka, Beh ga je Ha cHa3u yonwTeHa ¢popmy-
nauuja, pa he ce nogauu 4yyeaTu CBe AOK Bulle
He 6ygy noTtpebHM 3a ucCTpary wunM KpUBUYHO
rokerbe 3a Tepopusam unu GpuHaHcnpare Tepo-
pu3ma, a ga he ce y mehyBpemeHy BpLINTLK eBany-
auMja HeornxogHOCTM nofaTaka HajMare jeJHOM
roguwme 1 1o of ctpaHe OepepanHor Tpesopa
CAL, He v EYPOINOJ1-a nnn gpyre He3aBnCHe KO-
mucuje. OBO NpeacTaB/ba jefaH Of BUAOBa HeOo-
npaBAaHoOr 3agMparba y NpaBo Ha MPUBATHOCT U
NpaBoO Ha 3aWTUTY NIMYHUX NOoJaTaka, jep ce pu-
3UK NoBpefe oBUX npasa yBehaBa yKONMKO Huje
npeumsHo ogpeheH poK y Kojem ce uyBajy npu-
Kyrn/beHu nogauu. M3 Tor pasnora je oppenbom
un. 3 ct. 6 Qupektnee 2006/24 o yyBamwy nogaTta-
Ka, MOCTaB/bEHO OrpaHuyere nepuopa 4vyBarba
nogaTtaka Ha pok of 6 meceun Jo 2 roguHe.

Morkpa je jemaH op pasnora oBakBe ofpeno6e
TO LWITO MPaBO Ha 3alITUTY NINYHMX MOJaTaka y
CAJl Huje ycTaBHa Beh 3aKOHCKa KaTeropuja, HUTK
npeacTaBba GyHAAMEHTANHO SbYACKO MPaBo, Kao
ITO je To cnyyaj y EY.46

4.3. Mpocnehusare nogataka
Tpehum apkaBama

4.3.1. MPUHUMNT ALEKBATHOCTU

KoHBeHumja 108, kao n [LAupektuBa 95/46,
omoryhasa cnobopaH NPOTOK IMYHMX MofaTaka
mehy AprkaBama unaHuuama, Koju npepcTaB/ba
OCHOB MHTEpHaLMOHanHe capagme. Mnak, edpek-
TUBHa 3alUTTa NPUBATHOCTM M INYHMX NoAaTaka
Takohe 3Haun ga He 6w Tpebano ga ce npeHoce
JINYHM MOAAUM AprkaBama WM OopraHm3auuvjama
Koje He rapaHTyjy afgekBaTHy 3aWTWUTy nopgaTtaka
(ycnos apekBaTHOCTW). Y TOM CMWUCIY, JOAATHM
MpoTtokon y3 KoHeeHuujy 108 obaBesyje gpxaBy
NOTANCHWLY A3, MPe Hero WTo Npocnen AnyHe
nopatke Tpehoj Ap»KaBu 1AW oprany, yTBpAW Aa
NN OHW FrapaHTyjy AOBOJbaH CTEMNeH 3alTuTe Iny-
HUX nogaTtaka. [fpema Tome, LLeIMCXOAHOCT 1 [03-
BOJbEHOCT TpaHchepa NMUYHMX NofaTaka ApXKaBu,
OAHOCHO OpraHu3aumju, Koja Huje ynaHunua KoH-
BeHUuje 108, ycrnoBsbeHa je NocTojarbem aeKkBat-
He 3aluTWTe nofartaka y CBET/Ty CBUX OKOMHOCTM
KOHKpeTHor TpaHcdepa, npyu yemy ce nocebHo
y3uma y o63up TN nopgartaka Koju ce npeHocwy,
cBpXa U Tpajarbe obpage, 3eM/ba nowmbanay, u
3em/ba Npumanay, OnwTn AW NocebHM nNpaBHM
aKTN KOju ce OfHOCe Ha Te mopaTtke, Kao W Mu-

46 Buawn: Bignami F.: op. cit., p. 18.

47

Takbe CUTYPHOCTM 1 6e36edHOCT nopaTtaka. 47
Kako jow yBek He MOCTOju NUCTa KpUTepujyma Ha
OCHOBY KOjuX ce yTBphyje afeKBaTHOCT MpaBHe
3aWTUTEe NUYHUX MOfaTaka Yy HeKOoj 3eMsbu, Unu
opraHy, moxe [ohu OO HepocnegHe npumeHe
OBOr YCJIOBa, a TUMe 1 A0 HeyjefHayeHe npakce
ApXaBa notnucHuua KoxseHumje.*® Oppenbom
un. 2 ct. 2 gopartHor [MpoTtokona y3 KoHBeHuujy
108, npegsuheHn cy usyseun of ycsioBa afek-
BAaTHOCTW, YKOMUKO je& HaLUOHANHUM 3aKOHO-
LaBCTBOM 3eMJbe Koja npocsniehyje nogatke Tako
nponuncaHo: pagn cneunPpruyHNX NermTMMHUX NH-
Tepeca cybjekTa nofgartaka, 3aTUM Pagn BaXKHUjUX
NErNTUMHNX NHTepeca (MocebHO jaBHUX NHTepe-
Ca) UM YKONUKO 3emsba npujema MoHyAau ajek-
BaTHe rapaHTuje 3a 3aWwTuTy nopartaka. lNocebHo
6v Tpebano 0bpaTUTK Naxiby Ha ofgpendy un.12
KoHBeHunje 108, Ha OCHOBY Koje ce MOXe orpa-
HUYMTK cnobopaH NPOTOK nofataka mebhy Apxa-
Bama NOTMWCHMLAMa, Y Ciyyajy Kaga jegHa ap-
aBa noTnucHuua, npocnehyje nuyHe nopaTtke
LpXKaBu Koja Huje NOTAMUCHKLA, NPeKo nocpeaHn-
Ka Apyre gp’kaBe NOTNUCHULE, Y ClyYajy Kaga om
TakaB TpaHcdep pe3ynTrpao nsberasary npume-
He 3aKOHOJABCTBa NpPBe Ap)kaBe MOTNUCHULE 13
Koje T nogauuy notuyy.

Ca gpyre ctpaHe, ogpepba un. 25 c1. 2 Ou-
pekTnBe 95/46 oppehyje Kputepmjyme 3a oLeHy
yC/ioBa afeKBaTHOCTW 3alITUTE NNYHMX nofja-
Taka y Tpehoj apkaBu, Koju Mopajy y3etn y ob-
3Up npupody nopaTaka, CBpXy M Tpajarbe npepn-
noxeHe obpape nopaTtaka, 3em/by Mopekna u
3eM/by KOHauyHe fecTuHauuvje, BlajaBuHy npasa
Koja noctoju y Tpehoj 3emM/by, Kako OMwTy Tako
M CEKTOPCKY, Kao U NuTama CUTYpPHOCHUX Mepa
Koje ce npumemyjy y TOj gp»xasu. Ha ocHoBy un.
31 ct. 1 OupektuBe 95/46, EBponcka Kommcuja
JOHOCK ofdnyKy fa nu Tpeha gpxaBa ucnyrasa
oBaj ycnos. OBae 6u Tpebano nogcetntu, Aa ce
CTaHOapAM Koje NocTaB/ba HaBedeHa AMPeKTMBa
He oflHOCe Ha KPVBUYHY MaTepujy, Te Aa y Toj 06-
nactn, EBponcka Komncuja Hema NpaBHOr OCHOBA
3a JOHOLleHe OANlyKe O afjeKBaTHOCTN.

Y obnactm capafme y MNOANUMJCKOj U Kpu-
BUYHOj chepwn, mepopaBHa je OKBMpHa opslyka
2008/977, koja Takohe cappXu YCnoB ageKkBaT-
HOoCTK Kao [upekTtuBa 95/46 n KoHBeHuumja 108.
Haume, na 6u ce nuyHm nogaum mornun npocnenu-
™ Tpehoj 3emsbu, Mopajy KymynaTtusHo 6utu mc-
nykeHa yeTnpu ycnosa: 1. ga je TpaHcdep noTpe-
6aH camo pafu npeBeHUuje, OTKPMBaHba, NCTpare

47 Explanatory Report to the Additional Protocol to the
Convention for the protection of individuals with regard
to automatic processing of personal data regarding
supervisory authorities and transborder data flows.

48 De Busser E.: op. cit., p.93.
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WU KPYBUYHOT FOHeHa UM U3BPLLIEHAa KPUBU-
YHe npecypge, 2. Aa je 3emsba NpujeMa nopartaka
OAroBOpHa 3a cnpoBohere HaBefeHNX pagtby, 3.
Ja y 3eM/b/ npurjema NnocToju afeKkBaTHa 3awTu-
Ta NMYHKX NofaTtaka 1 4. fa NocToju carnacHocT
3eM/be Off Koje ce Tpaxku TpaHchep nopartaka.*?
M3y3eun of oBux npaBuna cy MAEHTUYHU OHMMA
13 gopatHor poToKona, Koju cy NpeTxofHO Ha-
BeEHN.

Mopauwn o GrHaHCKjCKOM NPOMETY NPUKYMIbe-
HMU Ha ocHoBy Crnopa3yma MOry ce npocnegu-
TM gp)KaBaMa unaHuuyama EY, EYPOMOIJI-y, EY-
POLIACT-y, CAl, Tpehium pprkaBama wunv gpyrum
VWHTEPHALUMOHATHNM OpraHMMa, CaMo YKOJIMKO Cy
ncnyrweHu cnegehu ycnosu:

- npeaMeTHW nojauy Mopajy 6wt npu-
KYM/beHV CamMO Ha OCHOBY NHAUBVAYANN30-
BaHor 3axTeBa>?

— MOTy Ce NPOCNeAnTN CaMO HaANEXHUM Op-
raHvMa 3a crnpoBohere 3aKoHa, jaBHe 6e3-
6eaHOCTM 1 6opbe NPOTUB TepopPU3Ma,!

- MnpeHOC nojataka ce BpWM pagu AoCTa-
B/batba TPAroBa y WCK/bYUYMBY CBpPXY npe-
BeHLWje, ucTpare, OTKpMBarba U KPUBUYHOT
rorbera 3a KpMBUYHA Aena Tepopmsma 1
dvHaHCMpara Tepopr3ma,

-y cnyJajy paa ce Tpehoj gpKaBu npeHoce no-
[aLy O ApKaB/baHUHY NN Pe3VAEHTY HEKe
o4 ApxaBa unaHuua EY, mopa noctojatu
NMpeTXOA4Ha CarnacHoCT Te Ap)kaBe Unn Aa
ce NpeHoC Tx uHbopMaumja BpWN y CKna-
ny ca Beh noctojehim npoTokonom nsmehy
CA v Te pgpkaBe unaHuue. M3ysetak of
OBOl MpaBwuia NocToju 3a Bpeme Henoc-
pefHe 1 036WbHe NpeTre jaBHOj 6e3bes-
HocTn y CAJl, ap*aBama unaHuuama EY nnu
Tpehum ap>kaBama, y KOM Cilyyajy Ta prka-
Ba unaHuua EY mopa 6utn nHpopmmncaHa o
CBUM JeTa’biMa y Hajkpahem poky.>2

O yeTnpum ycnoBa Koju cy HaBfeHu y OKBuUp-
Hoj oanyum 2008/977, Cnopa3ym cagpu camo
TpwW ycnoBa: Aa je TpaHchep notpebaH camo paau
npeBeHUWje, OTKpPMBaha, WUCTpare, KpPUBUYHOT
rotberba WM M3BpLUEHA KPUBMYHE npecyfe, Aa
je 3emspa Npujema nogataka o4roBopHa 3a Cnpo-
Boherbe HaBegeHUX pafmwn 1 fa je notpebHa ca-

49 Ibid. p.93.
50 Buawn ogemak 3.2.

51 CreneH 3awTnTe MMYHUX NofaTaka yMareH je TUMe LITo
Ce He HaBoAM NUCTa TauyHO ofpeheHnx HaanexHux op-
raHa Koju Mory NpucTynuTy yCKnagulTeHUM nopaurma
paan uctpare, Beh yonwTteHo faje 1o osnawheme ,Ha-
anexHum opraHmma”. Bngn: Cannataci J.A. Caruana M.,
Bonnici J.P. M. op. cit., p. 46.

52 Yn. 7 Cnopasyma.

CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

rmacHoOCT gpaBe unaHuue EY 3a npeHoc nogarta-
Ka O HheHOM [Ap>KaB/baHUHY, OQHOCHO pe3nAeHTY
Tpehoj gpxaeu. MNpema ToMe, YKONUKO Ce HeKu
nogaum TuYy ApXxaBfbaHuMHa UM pesugeHTa EY,
3a Jasbu TpaHchep TMx nogataka Tpehoj apxasuy,
HeonxoAHO je 06aBeCTUTV KOHKPETHY Ap»KaBy M
Of He 3aTpaXkMTW carnacHocT. Mako cy npegmer
Cnopasyma nogauy o ¢puHaHcmMjckom TpaHchepy
Koju notmuy ca nogpydja Eepone, bnnckor wc-
TOKa U AdprKe, carnacHOCT HeKe off fpXKaBa M3
TOr NoApyyja HUje ycsioB 3a Aasbu NpeHoC noja-
Taka O AprKaB/baHUHY Te Ap»kase. OBO 13 pasno-
ra wro KoHseHuunja 108 He nocTaB/ba ycsIOB Ca-
rnacHocTy, Beh Taj ycnoB noctoju jeguHo y npasy
EY. Ca ppyre cTpaHe, yCnoB Koju je nocCTaB/beH
KonseHumjom 108, ann n OKBUMPHOM OASTYKOM
2008/977, jecte ycnos ageksaTHocTu. EY je npu-
NIMKOM 3aK/byuyena npegmeTHor yroopa ca CAJl
O MpeHocy nogartaka o GUHaAHCKjCKOM MPOMETY,
UrHopucana ComncTBeHo npasBuno fa y Tpehoj
3em/bM, Kao 3eM/bu npujema, Mopa nocTojatu
afleKBaTHa 3aWTuTa INYHNX NoAaTaka.

4.3.2. ADEKBATHOCT 3ALUTUTE INYHUX MOAATAKA
Yy CAll

CAJl Huje notnncHuua KoHeeHuunje 108, na je
OHa Yy OfHOCY Ha AprkaBe NOTMUCTHULE, yjeQHO
1 aprkaee unaHuue EY, T3B. Tpeha gpkaBa, na je
npeHoC npegMeTHUX nogataka o GUHaHCUjCKOM
npomeTy, YCNOB/beH OLIEHOM YC/I0Ba afeKkBaT-
HOCTW, 3a CBaKM KOHKpPETaH Cnyyaj U 3a CBaKkwu
KOHKpeTaH opraH Kome ce npeHoce nogauu. [a-
Kne, npe 3ak/myyerwa Cnopasyma, Tpebano je
NpPoOBepuTU fa NN je NpaBHa 3awWTuTa Kojy npy-
Xajy opraHu KojuMa ce npocnehyjy nogauu agek-
BaTHA, WITO HUje yuumrbeHo. [peHoc nogataka Ka
CAl, nako Huje NpeTXoOHO NpPOBepeHa afgeKBaT-
HOCT 3aLlUTWTe KOjy OHa npy»a, omoryheHa je joLu
yrosopom EYPOIOJ1-a n CAl n3 2002. rogmHe o
TpaHcdepy MMUHUX NofjaTaka 1 ca huma nosesa-
HUM UHPopmMaLmjam. Y OBOM yroBopy je NocToja-
na npeTnocTaBka afeKBaTHOCTU 3alUTUTE NYHMX
nopataka y CAl, 6e3 npoBepe 1 JOKa3a 3a TakBy
TBPAMY, WTO je MPOTUBHO CBUM aKTMMa Koju pe-
rynvwy oBy o651acT, Kako Ha HuBoy EY Tako 1 Ha
HuBoy CaseTa EBpone. Moxe ce pehu pa je, Kac-
Huje, EBPONCKM caBeT YUMHNO M3BECTaH Hamop y
npasuy yTBphrBama afekBaTHOCTM aMepuyKor
CMCTeMa 3alTUTe INYHMX NofaTaka, na je fOoHeo
oAnyKy Kojom yTBphyje ncnyheHocT oBOr ycnoBa
3a noTtpebe 3ak/byyera yropopa EY ca CALl pagn
TpaHcdepa nogataka o NyTHULUMMA aBMO-KOMMa-
Huja n3 2004. roguHe. MehyTtum, EBponckmn cyg
npaBae je YKMHYO HaBedeHy ofnyKy cmatpajyhn
da EBponckn caBeT Huje MMao npaBHOr OCHOBA
3a HbEeHO JOHOLLEHE, jep je oanyKa JoHeTa Ha OC-
HoBamMa npBor cTyba, Te obpasnoxuno ga ce Au-
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pekTnBa 95/46, na camum TM 1N oapeabe o po-
HOLUEeHY OANYKe O YCJIOBY aleKBaTHOCTM, HE MOTY
NpYIMerMBaTU Ha capagmwy Yy KPMBYHOMPABHUM
CTBApVMa, jep TO M3nasn K3 Nosba HeHe npu-
meHe. Tume je yTBphHeHo aa EBponcka komucuja
Hema oBnawhera Aa foHece ofjlyKy O Ucnyhe-
HOCTW YCNOBa afeKBaTHOCTU Ha OCHOBY [lnpek-
TnBe 95/46 y obnactn Tpeher ctyba, OAHOCHO Ca-
pagme y NoanUUjCKUM U KPUBMYHKM CTBapMMa.
TaKo je cTBOpeHa nNpaBHa NpasHMHa 3aWwTnTe nY-
HUX MofaTaka y CeKTopy Noanumjcke 1 npaBocCy-
AHe capaghe Yy KPUBUYHUM CTBApMMa, Y CMUCTY
L@ HVje MOCTOja0 HM jefaH MPaBHU aKT Koju 6u
3axTeBao UCMYHEHOCT YC/I0Ba afleKBaTHOCTU, CBE
00 poHowewa OkBupHe opnyke 2008. roguHe.
Mnak, Hn npegmetHom Cnopasymy, Takohe, Huje
nperxoAusna oOuUeHa aAeKBaTHOCTU aMepuykor
CcTeneHa 3awTuTe NIMYHUX NOoJaTaka, Mako je Taj
ycnoB noctaBfbeH OKBUpHOM ognykom 2008/977.
Morno 6u ce NoCTaBUTY NKTakbe, U3 KOI pasnora
EBponcka komucmja Hnje goHena ognyky o agek-
BAaTHOCTM aMepUYUKOr cucTtema 3awTuTe JINYHUX
nopataka, nMajyhm y Buay Aa je HakoH CTynarba
Ha cHary JlIncaboHcKor yroBopa YK/nHyTa CTPYKTY-
pa Tpu cTtyba?

Haume, HakoH JlncaboHckor yroBopa, Ha-
nywTa ce TpMNapTUTHa CTPYKTYpa, Ca jaCcHO uC-
TakHyTOM noce6Howhy capagre y OKBUPY 3ajes-
HUYKe cnosbHe 1 6e3begHocHe nonuTuke. [lakne,
MaTepuja 13 Tpeher ctyba npebaueHa je y npsu,
LUTO YBOAM 1 HOBE HagnexHocTn EBponckor cyga
npasge. Ha ocHoBy un. 35 Yrosopa o EY, EBponcku
Cy[ NpaBAe je HafNex<aH 3a JOHOLWeHe Npennmu-
HapHe ofnyKe O Ba/baHOCTN N TymMayery OKBUP-
HUX OfNyKa 1 OAJIyKa, O Tymadeny npunpemsbe-
HVX KOHBEHLM]A, KAa0 1 O BaJ/baHOCTU U TyMayekby
nponmca Kojuma ce npumMeryjy Te KOHBeHUMje.
MNopeg Tora, Cyn npaBae He MoXe Aa pasmartpa
BasbaHOCT MM 06UM CBPCUCXOQHOCTM onepauuja
Koje ob6aBsbajy MOAULUMCKA WUAW APYrA OpraHu
penpecuje y gpxaBama uiaHuLama pagn ogprka-
Bakba jaBHOI pefa 1 yHyTpawe 6e3begHocTn.>3
MebhyTnm, Tek HakoH 2014. roanHe, EBponckm cyg
npasge he nmaTtn oBnawhena ga noctynay cny-
Yajy eBeHTyanHor Kpllerwa noBepera y Apkase
unaHuue y cneunduyHoj Koonepaumjm y Kpuemy-
HUM cTBapuMa.>* [akne, jepaH op moryhux op-
roBopa Ha OBO MuTakbe jecTe oppeaba Kojom ce
HOBe, NpoLwnpeHe HaanexHocTn EBponckor cyga

53 Yasowku A.: llpaBocyaHu cnctem EBponcke YHuje y ceet-
noctn pedopmckor yrosopa, CmpaHu npasHu xugom,
2009, n°1, pp. 74-75.; Buwe o HagnexHocTn EBponckor
cyna npasge y: Yasowku A.: [Ipasocyhe u yHympauwrbu
nocnosu y Esponckoj yHuju, MpaBHu pakynteT YHMBEp3n-
TeTa YHuoH un,Cn. MacHuk PC’, 2009, pp. 91-98

54 Cerizza M., Martinico G.: Supranationalism in EU criminal
justice: Another incoming tide?, STALS Research Paper,
2010, n°7, p. 6.
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npasge Hehe NpumerKBaTh y TPAH3UTHOM Nepu-
ofy of 5 roguHa, a 1o je nepuog of 2010-2014.
rogvHe. 3aHMM/bMBO je Aa ce Taj Nepuog noknana
ca nepuodom Baxkema LLUTokxonmckor nporpama
n npegmetHor Cnopasyma.

4.4, 3awTnTa noaaTtaka
0 PpMHAHCKjCKOM NpoMeTy

Ognpen6e un. 6 ct. 1 1au. (a) u (6) AupekTtnse
95/46, ycTaHOB/baBajy NpaBWnoO Aa CBpXa pagu
Koje ce MpuKymsbajy nofdaum mopa 6utn cneum-
durKoBaHa y geTasbuma NPUIMIKOM NPUKYMbakba
nogartaka. Y Tom ciyyajy, OHaj Koju npuKkynsba no-
[aTke nma obaBesy Aa naeHTUdUKyje cBe NoTeH-
unjanHe ynotpebe NpuKynbeHNX nofgartaka Kako
6u ocurypao fa cybjekT nopaTtaka Oyne afeksat-
HO uHdpopmucaH. lMNopen Tora, nma obasesy Aa
nHPopmuwe cybjekTa nopaTtaka KO MOXe UmaTtu
NPUCTYN TUM NOoJauMmMa 1 ia 1 ce OHK MOTY npe-
HeTu Tpehrm ocobama.”>

Oppepba un. 15 Cnopasyma rapaHTyje fa cBaka
ocoba nma nNpaBo fa 3axTeBa nHGopmauujy fa nv
je, npunukom obpape, noBpehHeHo HeroBo/HeHO
NpaBO Ha 3alWTUTY JIMYHUX MOAATaka y cknagy
ca Cnopasymom. Pagm octBapuBara oBOr npa-
Ba, MOpa Ce, Y pa3yMHOM POKY, MOC/aTh 3axTeB
HaLMOHaNHOM HaA30pHOM opraHy Yy EY, Hapnex-
HOM 3a 3alTUTY NMUYHKX NnofaTtaka (eHr. European
national supervisory authority)>®, Ha ocHOBY Kojer
he 3amHTepecoBaHa 0c06a, y Hajkpahem poky u
6e3 nNpekomMepHOr Kallhera, Ao6UTU Hajmarbe
noTBPAY Aa Cy Herosu/meHn nogaun obpahrsa-
HK y cknagy ca Cnopasymom. Minak, octBapusare
OBOr npaBa 3aBucu op npoueHe MepepanHor
Tpe3opa CA/Jl, oa nn 6u oBakBO obefiofarbBate
nHPopmaumja yrpos3uno OcCTBapuBarbe CBpXe
npeBeHUMje, UcTpare, OTKpMBarba N KPUBUYHOT
romera 3a KpMBMYHA fena Tepopmsma 1 GUHaH-
cupama Tepopusma. Mcta npouenypa Baxum 3a
nocTynak mncrnpasibara, bprcama u 6nokmpama
nopaTtaka.

OBakBa opgpepnba je y cknagy ca OKBMPHOM
opgnykom 2008/977, na je gpxaBfbaHMMa [pXa-
Ba unaHuua EY 3aucta omoryheHo pga octBape
npuctyn nHdopmaumjama ga nn Cy HUXOBU Mo-
Jaum o ¢rHaHCUjCKOM npomMeTy obpahurBaHy,
Kao 1 ga nu cy obpahureaHu y cknagy ca Cnopa-
3ymom. Ca gpyre cTpaHe, NoCTaB/ba Ce NuTake Ha
KOj\ HauMH CBOje MpPaBO MOry OCTBAPUTU JpXa-

55 De Avezedo Cunha M.V.: Privacy, Security and the Council
Framework Decision 2008/977/JHA, http://papers.ssrn.
com/sol3/papers.cfm?abstract_id=1666140, 2010, p. 9.

56 Ha ocHoBy ofpenbe un. 25 OkBupHe oanyke EY 13 2008.
roaviHe, ApXaBe unaHuue cy obaBesHe aa odopme Ha-
LiMOHaNHN Hafi30pHM opraH Koju he Haf3upaTty 3alwtuTty
JINYHUX NoAaTaka y 06nacTn KpMBMYHOMPABHE capafhbe.
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B/baHW pXKaBa Koje cy notnucHuue KoHeeHuuje
108, koja Takobhe rapaHTyje NpaBO Ha NPUCTYN
nHoopmaunjama. OBO NuTame je peneBaHTHO C
063rpom aa ce y oksupy osor Criopasyma mory
obpahuBatn nogaum ca TepuTopuja gpxasa Es-
pone (ocum apxaBa EY u 30oHe CEMA), bnuckor
nctoka — Typcke, Koje cy unaHuue Caseta EBpone
1 notnucHuue KoHeeHumje 108. Tymauehn oBak-
By ofpenby Aonasn ce Ao 3aK/byuka fAa, Ha OCHO-
By Cnopasyma, camo ocoba Koja je ap»KaBrbaHWH,
OQHOCHO pe3nAeHT Ap)kaBe unaHuue EY moxe
TPaXXUT UHPopmauujy o Tome fa N cy HeHu/
HEroBU NIMYHK Nnogdaum obpahusaHu.

lTo ce TMye npaBa Ha ogwTeTy Yy cayuajy
Kplwera oBor Cnopasyma 1 noBpefe npaeBa Ha
3alWTUTY NIMYHUX NoAaTaka, ogpenbom un. 18 ct.
2 Cnopasyma, ogpeheHo je ga cBaka ocoba nma
npaBo [a 3axTeBa afMUHUCTPATUBHY VNN CYLACKY
oAwWwTeTy y CNyyajy Kplena ogpenaba Criopasy-
Ma NpUNMKoM obpage HheroBux/HheHrx nogaTtaka,
nogjegHako npema npasy EY, gpxaBa unaHuua
vnn CAL.

N3 cBera npeTxogHO HaBegeHOr Mpowusnasu
[la Ce He MOry 3axTeBaTl UHPopmaunje o GrHaH-
cnjckom npomeTty u3 3oHe CEMA, ogHocHO mehy
LpXaBama uynaHuuama EY, 3atum, ykonuko ce go-
roau ga npubaerbeHe nHPopmaumje cagpe no-
[aTKe O [pXKaBSbaHVHY WU Pe3vAEeHTY [pKaBe
unaHuue EY mopa nocTojati carnacHoOCT 3a Jabe
npeHowerwe Tpehum ppkaBama, LOK ce camo
ocobe Koje cy Ap»KaBibaHu UK pe3naeHTy gprKa-
Be unaHuue EY mory obpatntn QesepanHom Tpe-
3opy CA[l pagu pobujarba nHdopmauumje ga nu cy
HUXOBM Nogaun obpahueaHu. [Jakne, 3ancta ce
nocTtaB/ba NUTake, C 063MPOM la ce MaxoM paam
0 MpuUKyn/baky, obpagn 1 NpeHocy nopaTaka o
bVHaAHCMjCKOM MPOMETY BaH ApxaBa YnaHuua EY,
Ha KOjW HauuH Cy6jeKTV NMUYHKX NpaBa Koju HUCY
LpXKaB/baHy NN pe3naeHTH gpxaBa unaHuua EY
MOTYy OCTBApPUTK 3aLUTUTY 1 €BEHTYasIHO HaKHagy
WwTeTe y CNyyajy KpLieka npasa Ha 3aluTuTy fnd-
HUX MofaTaka M npaBa Ha NPUBATHOCT, YKONMKO
He MnocToju MOryRHOCT Ja NpPEeTXOf4HO casHajy
[a CYy HUXOBWU Mogaum yonwTte v 6unv npoue-
cympaHu. OBo nocebHo Mmajyhn y Bugy pa ce 'y
npeamb6ynu Cnopasyma HaBoAW fa Cy KOPUCHULN
ycnyra npoBsajaepa (CBU®T-a) obaseluTeHn fa ce
HVIXOBY MOAaLM MOTY NPOCneanTy NOANLNCKAM
1 CYACKMM OpraHnma, a Aia To obaBeluTerbe ,Moxe”
cnomumaty u TOTI. Jakne, mory anu He Mopajy
O6UTK O0bGaBelUTeHN KOMe CBe HUXOBU nofauu
mory 6utn npocnehenn. CBakako fa je jedaH of
OAroBOpa MeXaHM3am 3alTuTe JbyACKUX MpaBa
Ha oCcHoBY EBponcke KOHBeHLMje 0 3alTUTU Jby[-
CKMX MpaBa M OCHOBHWUX cnobopa, ann oBaj nyT
nofgpasymeBa M MPeTXOAHO MUCLpr/bere Hauu-
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OHaJTHMX MpPaBHUX JIEKOBA, ANy CamMo 3a Ap)KaBe
NOTMNNCHMLIE OBE KOHBEHLMje.

5. 3aKk/byyak

Mporpam 3a npahete GuUHaHcKMpara Tepo-
pY3Ma je OCHOBaH Kako 6y ce npubaBunn Tpa-
roBM Koju 61 MOMOMM Yy UCTPasn MU OTKPUBAHY
TEPOPUCTUYKNX MPEXa, Kao W CrpeyaBaky Te-
pPOPUCTUYKMX aKaTa Yy cBeTy. be3 o63upa Ha TO
[a Ce He MOXe ca curypHowhy yTBpanNTA Yy KOM
npoueHTy je pag TOTIM-a gonprHeo cnpeyvaBary
Tepopu3Ma, CBakako fia ce He MOXKe HUK Hermpatu
HeroB 3Hauyaj. Hecymm1nBO je ga ce HakoH Tepo-
puctnyHmx akata y Hnp. CAL (2001.), Magpuay
(2004.) n JloHpoHy (2005.) nosehana TeH3unja n3-
mebhy ABe OCHOBHe ApyLITBEHe BPeAHOCTU: NpaBa
rpahaHuHa fga 6yge 3awTuheH of Tepopusma u
obaBe3a gpkaBe fa obe3bean jaBHY CUTYpHOCT
M npaBa NojefuHala Ha 3aWTUTY NPUBATHOCTU U
NMYHKMX nopaTtaka. He moxe ce nsbehun ytucak aa
je npuHUMN 3awTuTe jegHor of dyHAAMeHTanHNX
npaBa Ha 3alTWUTY IMYHUX NojaTaka LUKINYaH Y
CBOjOj MPUMEHN 1 Pa3Bojy, Kao 1 Aa je noanoxaH
yTULajy FobanHUX NoANTMYKX, COLMjaTHUX U eKO-
HOMCKIX dakTopa. Y foba MHTEH3MBHWMjer cTeneHa
KPVMMMHOIEHNX aKTUMBHOCTW, Kao Aa NMocToju TeH-
AeHuvja da ce onpaBfaBa m3beraBare npriMeHe
CBVIX CTaHAAPAA Y 3aLUTUTW IMYHUX NoAaTaKka. Tako
1 npeameTHY Cnopasym Npy»xa jefHOCTaBHUjU Ha-
UMH pa3MeHe nofaTtaka o0 GMHAHCKJCKOM MPOMETY
pagu 6opb6e npotuB Tepopu3ma, anu Ha ywTpo
oppeheHnx npasa cybjekTa NMYHUX NodaTaka.

MmaBHa 3amepka Cnopasymy EY n CA[l je pa
HEroBOM 3aK/byyery Huje npeTxoguna oueHa
aleKBaTHOCTM CMCTeMa 3aluTuTe ANYHUX nopaTa-
kKa y CAL. Tume ce 3a0buwno npasuno KoHBeH-
umje 108 Caseta EBpone, ga gpx<aBe NOTANCHMLE,
OfHOCHO Ap»kaBe unaHuue EY, mory npeHeTtn nu-
YHe nojaTtke Ap)kaBama Koje HMUCY NOTAUCHULE,
CaMo YKOJIMKO MOCTOjN afeKBaTHa 3alTuta noga-
Taka, WTO je [OBeNo [0 MoCTojatba eBeHTyasHe
OMacHOCTU HeAOBOJbHE 3alTuTe WAM OACYCTBa
3aWTuTe NUYHMX nogaTtaka. OBO NpaBso je gopat-
HO YrpoKeHO He NocTaB/bakbeM GUKCHMX POKOBa
yyBarba nopaTaka O PpUHAHCUJCKOM MPOMETY ”
npenywrarmbem TOr NUTarba QUCKPELNOHOj OLEeH
OepepanHor Tpesopa CAL.

Ca ppyre cTpaHe, CBakako Aa je MocTojame
cnopasyma o obpagm 1 npeHocy nopaTaka o ¢u-
HaHCUjCKOM MPOMETY Y 06/1aCT! KPUBMYHOMPABHE
capagfhe, Koju npyxa ogpeheHy 3alTuTy TUYHUM
nogaunma, Makap 1 y HefoBO/bHOj MepK, Kopak
Hanpepg y rapaHTOBakby OBOr MpaBa, Y OQHOCY Ha
CcMTyauujy Koja je NpeTxoAwuna 3ak/byyery, Kaga
je ®epepanHn Tpe3zop CALl MMao HEKOHTPONMCa-
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HW NPUCTYN LenoKynHoj 6a3un nogataka CBU®T-a,
y onepatmBHoM UeHTpy Y CAJl. Y Tom cmncny, 3Ha-
YajHo je ga je Cnopasym gocnefaH ctaHgapanma
EY n Caseta EBpone y nornegy npuHuuna Heo-
NXOAHOCTM M MPOMOPLNOHANHOCTY, Kao 1 npe-
um3Hor gedrHNCamba CBpxe pagu Koje ce nogaum
0 drHaHCKjcKOM MnpomeTy mory obpabusati u
NpeHoCuTM Yy MNOCTYNKy mehyHapopHe capafke
Yy KpMBMYHUM cTBapuma. [logaTHa 3awTuta ce
omoryhaBa u 3HauyajHom ynorom EYPOIMOJI-3,
KojeM je npepdato QAWCKpeuuoHo oBnawheme
fa npoBepaBa ucnyweHocT cBux Cnopasymom
oapeheHnx ycioBa CBaKor NojeAnHaYHoOr 3axTeBa
3a obpafy nogataka o GUMHAHCKJCKOM NPOMETY.
MNopen TOra, YKOnmMKo ce JOroav Aa ce nopauu
0 GUHAHCMjCKOM NPOMETY OfHOCe Ha AprKaBsba-
HWHa, OAHOCHO pe3nAeHTa Heke of Ap»Kasa una-
Huua EY, HeonxofHO je 06aBecTUTW Ty AprKaBy U
3aTpaXkUTK carnacHocT 3a Aasbe npocnehrBarbe
nopatka Tpehum ap>kaBama. CxogHO HaBeOEHOM,
CBaKaKo [a Ce He MOXe OMOBPrHyTV MULL/bEHE
Eesponcke Komucuje pga je EY oBakBum oppepnba-
Ma noehana rapaHTuje 3alWTWTe NpaBa Ha Mpu-
BATHOCT U NIMYHE NOJATKe CBOjUX AprKaBrbaHa, Tj.
pe3ungeHaTa, nocebHO ako ce MMa y Buay Aa cy un3
npeameTta Cnopasyma UckibyyeHe nHbopmaumje
0 PMHaHCKjCKOM MPOMETY KOju Ce BpLUM YNpaBo
mehy aprkaBama ynaHuuama EY.

Wmajyhn y Bugy pa ce aHanusom Crniopasyma
[OWNOo [0 3aK/byyKa a je Herosa rnaBHa CBpxa
da Q®epepanHu Tpe3op CAJl, Kpo3 onepaTUBHU
ueHtap CBU®T-a, cmewTeH Ha Teputopuju EY,
npuctynu nogauyMa o GUHAHCKjCKOM MpoMme-
Ty y ApKaBama y EBponu (ocum pgpxaBama una-
Huuama EY n 3oHe CEMA), bnnckom WcTtoky m
Adpuun, nocTaBuno ce nuTarbe fa N cy6jekTn
JINYHMX nofaTaka Koju He notunyy 13 EY mory pa
OCTBape CBOja nNpasa Ha ocHoBy Cnopasyma ncTo
Kao 1 ppkaebaHu EY. Mocmatpajyhn Cnopa-
3yM Ca TOr acneKkTta, MO)e Ce aprymeHToBaTu Aa
OH MpefcTaB/ba KOpPaK y Hasag, jep npyka Bpso
KOHTPaguKTOpHe ofpenbe Koje HUCY Y CKnagy ca
noctojehum ctaHgapavMMa 3awTuTe ANYHUX Nofa-
Taka y KpMBnYHMM cTBapuma. Ca jeaHe cTpaHe ce
HaBOAHO rapaHTyje HeANCKNPUMMHATOPHO NPaBo
Ha npucTyn nHGopmaumjama 1 OAWTETM Y ClyYajy
Kpwera Cnopasyma, JOK Ca Agpyre cTpaHe caMm
NoCTyNakK OCTBapuMBama TUX MpaBa OCMULLIbEH je
Tako Aia camo ApaB/baHu EY mory 6utn y nosu-
LMjn ga 3awTmTe CBOje npaso.
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Moe ce 3akmbyunT fa Cnopasym jecte Kopak
Hanpea, anu aa 6m ce 036UbLHO Mopane pPeBuan-
patn ogpeheHe oapenbe Kako 6u ce ctaHgapn
3alTnTe NMNMYHNX NoJaTaka nosehao Ha Heonxo-
[aH 1 agekBaTaH HUBO MOCTaB/beH KOHBEHLMjama
CaBerta EBpone.

Mirjana Mihajlovié,
PhD candidate
University of Belgrade, Faculty of Law

ANALYSIS OF THE AGREEMENT BETWEEN

THE EUROPEAN UNION AND THE UNITED

STATES OF AMERICA ON THE PROCESSING
OF FINANCIAL MESSAGING DATA

This paper aims to provide a comprehensive insight
into the level of data protection guaranteed by the Agree-
ment between the European Union and the United States
of America on the processing and transfer of Financial
Messaging Data from the European Union to the United
States for the purposes of the Terrorist Finance Tracking
Programa, and its in relation to standards set by the EU
and the Council of Europe.

The first part will discuss the TFTP cooperation be-
tween the EU and the US in the fight against terrorism,
while the second part provides a brief overview of legal
instruments of the EU and the Council of Europe in the
field of data protection in police procedure and criminal
law cooperation in fight against terrorism.

Furthermore, the paper analyzes in detail the extent
to which the Agreement actually guarantees the right
to protection of personal data by considering each con-
stituent element of that right in relation to EU law and
the Convention of the Council of Europe, particularly
through research on transparency, the right of access,
rectification and deletion of inaccurate information,
non-discriminatory right of each person whose data are
processed in a judicial or administrative redress, as well
as other relevant issues.

In concluding remarks, the author tries to answer the
question whether the agreement represents a step for-
ward in the protection of personal data in the EU and US
cooperation in criminal matters, is it in line with EU and
Council of Europe conventions, and are there any possi-
ble double standards in the field of protection of personal
data protection.

Key words: EU-US Agreement, TFTP, SWIFT, data
protection, cooperation in criminal matters,
terrorist financing, financial messaging data
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KOMMNAPATUBHW NOIMNEA HA OANYKE HAJBULLUNX CYAOBA

CPBWUJE, BEJINKE BPUTAHWJE N CJEAUHEHUX AMEPUYKIUX

APABA O MIPUMEHUN KOHOOPMHOI' METOZJA O6PA4YYHA
3ATE3HE KAMATE

Maja Jo6puh
CmyodeHm 4. 200uHe 0OCHOBHUX cmyduja
MpasHu pakynmem YHusepsumema y beozpady

Pe3nme

Y Hawem npasy, nosepusay no Hos4yaHoj obase3u
y c/iyyajy douyrbe OyXHUKA y8eK uMd npdso HA 3ames-
HY Kamamy, Kao HaKHaody npemnocmasseeHe wmeme.
Y npasy Benuke bpumaruje makea npemnocmaska
Huje nocmojanad, aau je npaso HA 3ame3Hy Kamamy
nocmeneHo ygoheHO Kpo3 npakcy Hajsuwux cyooed.
Hacynpom mowme, amepuyko npaso je paHo uz2paousio
cmas 0a 3a c/yyaj 0ourbe OyXHUKA No HOBYAHO] 06a-
8e3u nosepuoyy npunaoa Nnpago Ha 3amesHy Kamamy.
OHace obpavyHasa no nponopyuoHasIHoMm (npocmom
UHMepecHoOM) unu KOHGOPMHOM MemoOy. 3a KOHPOPM-
HU Memo0 je KAPAKMepuUCmMuU4YHo 0a ce Kamama padyHa
He camo Ha 2nasHuuy, eeh u Ha npemxo0Ho obpayvyHa-
my Kamamy, Koja je npunucaHa 2nasHuyu. HakoH oy-
XKe2 nepuoda, Hauwle npago je 2012. 200uHe HanycmMuso
KOH(OpMHU Memo0 obpayyHa 3ame3He kamame. Y aH-
2/T0OCAKCOHCKOM npasy 3amesHa Kamama ce no npasusy
0bpayyHasa nymem npocmoe UHmMepecHo2 pauyHd, 00K
ce KOHOPMHU Memo0 npuMervyje camo y cydajesuma
Kaoa je mo 3aKOHOM NPONUCAHO UJIU Yy2080peHO, Kao u
y OHUM C/ly4ajesuma y Kojuma je myxusnay 0okasao oa
nocmoje nocebHU pas/io3u 3a npuMeHy 0802 Memooa.
Y eHeneckom npasy 08aksu u3y3euyu npumerbyjy ce 8eo-
Ma pecmpukmugHo, OOK aMepuy4Ko npaso nNoKasyje cee
jaye meHOeHyuje 3a npumeHy moz Mmemoda y hpugpeo-
HUM cnoposumd.

KrbyuHe peun: 3ame3Ha kamamd, KOHGOPMHU MeMOoQ
obpayyHa, oonyke cydoed, Cpbuja, Be-
nuka bpumanuja, CjedurweHe Amepuyke
Lpxase

1. Nojam KamaTe, 3aTe3Ha KamaTa n
KOHPOPMHU MeTog obpauyHa

KamaTta je HakHaga (ueHa) 3a Kopwuwhehe
TYyDHUX 3aMeH/BUBKMX CTBAPY, @ MOXe B1TN yroBop-
Ha MM 3aKOHCKA, Y 3aBUCHOCT Of NPaBHOI OCHO-
Ba Mo KoMme je HacTana.! 3aTte3Ha KamarTa je obaBe-

1 O. CraHojeBuh, ,Kamama", y EHyukioneouju uMoBUHCKO2
npasa u npasa yopyxeHoe pada, Tom npsu, beorpag,
Cnyx6eHun nuct COPJ, 1978, ctp. 673. M. KoHCTaHTUHO-
BUh 3a 3aTe3Hy KamaTy KOPUCTU 13pa3 3aKOHCKa Kamata

3a Oy>KHUKa HoBYaHe obaBe3e Koju je y goumu. Y
Hallem MpaBy 3aTe3Ha KamaTa je BPCTa 3aKOHCKe
KamaTe, Koja ce obpayyHaBa no cTonu yTBpheHoj
NocebHNUM 3aKOHOM.2

Mpunnkom obpayyHa KamaTe yBeK ce Kopucre
TPU napameTpa: M3HOC [MaBHOr Adyra, KamaTHa
CTOMa 1 BPEeMEHCKMN NepunoA 3a Koju ce BpLIn 06-
pauyH. 3aBMCHO of Tora fja nn ce obpayvyH Kamare
BPLY YBEK Ha MCTU M3HOC FMaBHOT gyra unun ce
rmaBHOM Ayry npunucyje paHuje obpauyHaTta Ka-
MaTa, pas3fvKyjy ce NponopuuoHanHn (MpocT mH-
TepecHn) U KOHGOPMHM MeTop obpavyHa.> KoH-
dopmMHM mMeTop obpauyHa KamaTe y Teopuju* ce
objalwraBa NocTojakbem npehyTHOr forosopa fa
pocnena a HennaheHa KamaTta NpeAcTaB/ba HOBYU
Ayr Koju he gy>KHUK NnaTuTy Nog UCTUM YCNOBU-
Ma Kao 1 raBHuLY.

O6uyHo ce cmaTpa fa 3aTe3Ha Kamata 3a no-
BEpUoLA UMa TPOCTPYKY YNOry:> a) OfLITETHY, jep

(MOpaTOpHVI VIHTepeC), LUTO BOAW MOPEKNO oA NNaTUHCKOT:
usura ex mora.

2 3akoH o obnurauynoHum opHocuma (,CayxbeHu aucm
CQOPJ”, 6p. 29/78, 39/85, 57/89, ,Cnyx6eHu nucm CPJ”, 6p.
31/93 n,,Cnyx6enu nucm CYI™”, 6p. 1/2003 - YcTaBHa no-
Besba), unaH 277 ctas 1.

3 Pasnuka y metogrmMa obpauyHa Hajborbe ce BUAU Kpo3
cnegehn npumep, y Kome rnaBHuuUa nsHocy 100 HoBua-
HUX jedVHULA, KamaTHa cTona 5%, a nepuog obpayyHa
3 rogunHe. Mp1MmeHOM NPONOPLMOHANHOT MeToAa KamaTa
he cBake rogmHe 6UTK ncTa (5 HOBYAHMX jeANHNLA) U Ha
Kpajy obpauyHcKor nepropa ayxHuk he gyrosaTtu no oc-
HoBy rnasHuue 100 HOBYaHUX jeauHMLA 1N 15 HOBYaHMX
jeanHnua (5+5+5) no ocHoBy kamarte. [pUMeHOM KOH-
dopmHor metoaa kKamata he camo Ha Kpajy npBe roguHe
6UTU CTa Kao Koa NponopLmoHanHor metoda (5 HoBua-
HUX jegunHMLUa) 1 Npunucahe ce M3HOCY rMaBHOr yra of
100 avHapa, Tako Aa he ocHoBMUa 3a 06payyH y Apyroj
roauHy 6mTr 105 HOBYAHUX jeANHULA, @ KamaTa Ha Kpajy
Apyre rognHe 5,25 HoBYaHuWX jegnHuua. OcHoBuMLa 3a 06-
pauyH Kamate y Tpehoj roguHn 6uhe 110,25 HOBYaHKX
jeamHuua. Ha kpajy Tpehe rognHe kamara he 6utn 5,51
HOBYaHWX jefuHMLa, Tako aa he Ay»KHWK nopep M3Hoca
rnaBHuue of 100 HOBYaHMX jeAnHULA UMaT 0b6aBesy no
OCHOBY Kamate y u3Hocy of 15,76 HOBYaHWX jeauHULA
(5+5,25+5,51).

4 F. Corbaux, The Doctrine of compound interest, London,
1825, cTp. 26.

5 CnnuaH cTaB 3ay3eo je 1 Buwn TproBnHCKN cyg, Koju Ha-
Boau: ,lpBo, oHa Tpeba Aa Gyae HakHada MoBepuroLly 3a
TO LITO HKje MOrao Aa KOPWCTU HOBaL, KOju My npunaga.
[la je KopncTno Taj HoBaL, MOrao je fa OoCTBapw Heky
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LOYXHVK nnaharbem 3aTe3He KamaTe HagokHahyje
noBepuoLly NpeTrnocTaB/beHy wWTeTy 360r Hewms-
Mupera ob6aBe3e y YroBOpPeHOM pPOKy, 6) Ka3He-
HY, jep AyXHVK nnaha 3aTe3Hy KamaTy Nno camom
3aKOHY (1 Kafa TO HMje YrOBOPEHO), Kao CaHKLMjy
360r Tora WTO HUje M3MUPUO [OCMeNy HOBYAHY
o6aBe3y O pPOKy W B) 3alUTUTHY, jep 3aTe3Ha Ka-
MaTa Tpeba ga obe3bean nosepuroLa HOBYAHOT
noTpaxueara of o6e3BpehHrBarba MNOTPAXKU-
Batba y nepuopy dourbe gyxHuka. Op HaBefeHe
TpX ynore 3aTe3He KamaTe, HeCropHa je camo
OfWTETHA, jep je OYyXHUK MOBPeAuo YroBOPHY
ob6aBe3y Kaga Ayr Huje U3MUPKO y YroBOPEHOM
poky. 360r Tora gy>XHVK Uma obaBe3y fa HagoK-
Hagu WTeTy noBepuoLly, Npy YeMy noBepunial, He
MoOpa [a Jokasyje fia je WTeTy CTBapHO W NpeTp-
Meo, Kao HY teHy BUCUHY.® KasHeHa ynora 3aTes-
He KamarTe jaB/ba Ce y C/lyyajy Kaja je BUCUHa Te
KamaTe ogpeheHa Tako Aa npesasunasu moryhy
LWITETY KOjy MoBepmal HoBYaHe obasese Tpnu 1
npeAcTaB/ba KasHy 3a OY»KHWUKA Y CNlyyajy goumbe.
To ce pelwaBa Kaga ce kKamaTta nnaha no BMCOKUM
cTonama’ unu y nojeAvHUM Ciy4yajeBrMa Kaga ce
3aTe3Ha KamaTa obpauyHaBa KOHGOPMHUM Me-
TOOOM Y AyXeM BpPeMeHCKOM nepuogy. 3aluTuT-
Ha ynora® 3aTe3He KamaTe jaB/ba ce y nepuopy

p[o6uT. [ipyro, 3aTe3Ha KamaTa je LieHa 3a pU3MK KoMe je
noBepunaL, U3noxeH, Aa My AyXHuWK Hehe nnatuty gyr.
[oK pyXHUK HMje Nao y foumy Taj PU3MK Huje 3anyxu-
Bao naxmy. Tpehe, oHa Tpeba Aa 3aLWTHTV NOBEPHOLIA O
CMarberba KynoeHe Mohy HOBLA 3a Bpeme [oLUHbe fyX-
HMKa" — npecyaa Mx. 6p. 10215/2004 og 21.2.2005. rogu-
He, objaBrbeHo y 6a3u cyacke npakce Paragraf Lex.

6 CaBe3Hnm cyg COPJ cmaTpa pa je ,3aTe3Ha kamaTa no
CBOjoj NpaBHOj Npupoan Bug obewTteherwa noseproLa
3a 3aKOHOM MPEeTNOoCTaB/beHY LITETY KOjy TPNU 3aTO LITO
ce 360r AyXHVKOBE [OLHbE HIje MOrao ClyXWUTy HOBLIEM
Koju My mpunaga. 3ato ce cTona 3aTe3He KamaTe, Kap
Huje nponuncom ogpeheHa, Mopa NPUMepPUT OHOME LITO
6y nosepwnal, MO PeAOBHOM TOKY CTBapy HECYMHMBO
MOrao OCTBapuTV Aia My je HOBaL, Koju My npwunaga 6na-
roBpemeHo ucnnahex, a To je KamaTa Koja ce y MecTy 1C-
nyrwerba obasese nnaha Ha wrefHe ynore no Buhemy’,
npecypa I3c. 32/78 op 12.12.1978. ronuHe, o6jaBrbeHo y
6a3u cyacke npakce Paragraf Lex.

7 Hajuewhe y cnyuajy pnourbe y n3mmpery nopeckor gyra
(nopecka 3aTe3Ha Kamara).

8 3awTtuTHa ynora 3aTe3He KamaTe 6una je npensubeHa
paHMjUM 3aKOHMMa O BUCKHU CTOMe 3aTe3He KamaTte u3
1989. (,Cnyx6eHu nucm COPJ”, 6p. 57/89), 1993. (,Cyx-
6eHu nucm CPJ”, 6p. 32/93, 24/94, 28/96) 1 2001. rogunHe
(,Cnyx6eHu nucm CPJ”, 6p. 9/01, ca nameHom u3 2011 —
,Cnyx6eHu enacHuk PC”, 6p. 31/11), npema Kojuma ce
dopmyna 3a n3payvyHaBarbe 3aTe3He KamaTe cacTojana 13
,MeceyHe cToMe pacTa LieHa Ha Mano’, ofH. ,CcTone pacTa
noTpoluaykmx LeHa” ysehaHe 3a ogpeheHn npoueHTHU
usHoc. Mopep Tora, cygosu cy omoryhasanu ga nosepu-
flal, HOBYaHOT MOTpakMBatba 3aXTeBA HaKHaZy Y M3HOCY
Koja je Beha of obpauyHaTe 3aTe3He KamaTte. Y npecy-
Aan BpxosHor cypa Cpbuje 13 1995. roanHe, HaBoau ce:
Jpema oppenbu unaHa 278 ct. 2 300, aKo je wreTa Kojy
je nosepwunay npetpneo 36or AyKHMKoBe Aouke Beha
o[l U3HOCa Kojy je B06MO Ha UMe 3aTe3He KamaTe, OH UMa
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nHdnauuvje, Kaga ce y nepuogy LoOLHbe 3HauyajHO
CMarbyje KynoBHa Mmoh HoBLa.

Y Hawem npaBy noBepwnay MMa npaso ga fo-
Kasyje Oa je 36or goure fyHKKa No HOBYAHO]
ob6aBe3n npeTpreo WTeTy Koja je Beha of 3aTes-
He KamaTte obpauyHaTe MPYMEHOM MpPOCTOr WH-
TepecHor payyHa. Tako, Ha npumep, YKONUKO je
300r goure Ay)KHUKa MOPAo fa y3Me KpeauT of
6aHKe 1 Ja niaTu YyroBOpHy KamaTy obpauyHaTy
KOHGOPMHVM MeTOAOoM, MoBepunay Mma npaBo
[a 3axTeBa fa My AyXHUK HagOKHaan pa3nuKky fo
noTnyHe pasnuke wrerte.?

Hajsmwn cyposn Cpbuje, Bennke bputaHuje un
Amepuke 3ay3umanu Cy pasnuumTe CTaBoBe Mo nu-
Tary focyhrBarba 3aTe3He KamaTe 1 J03BO/beHOCTU
npumeHe KOHGOPMHOT MeToAa EeHOT 0bpaydyHa.

2. CtaBoBM HajBuwmnx cygosa y Cpbujn

Y pomahoj CyAackoj mpakcy pasnukyjy ce cTa-
BOBW MO NuUTary npvMeHe KOHGOPMHOr MeToAa
obpauyHa 3aTe3He KamaTe Ha AMHapCKa U AeBn3-
Ha noTpaxuBara.

2.1. 3aTe3Ha KamaTa
Ha AUHapCKa NoTpaXxmnBama

MNpema oapepbama 3akoHa o 06nMrauMoHVM
ofHOCMMA, Ha pocneny, a HeucnnaheHy 3atesHy
KamaTy He Teue 3aTe3Ha KamaTa, U3y3eB Kaj je To
3aKoHoM oapeheHo.'9 Kog koHpopMHOr MeToaa,
KamaTa ce payyHa He camo Ha rnasHuuy, Beh 1 Ha
KamaTy obpauyHaTy 3a NpeTxofHu nepuog, Koja
je npunucaHa rmaBHULM.

O6pauyH 3aTe3He KamaTe MO KOHPOPMHOM
meTomy 6ro je mM3puumTo NMponucaH ogpenbama
paHMjuX 3aKOHa O BUCKHM CTOMe 3aTe3He KamarTe,
yKbyuyjyh u 3akoH 13 2001. roguHe, ' y cknagy

npaBo 3axTeBaTW PasfvKy [0 MOTNyHe HakHaje LTe-
Te", PeB. 97/95 op 22.3.1995. ropnHe, ob6jaBrbeHo y 6asm
cyncke npakce Paragraf Lex. Y ppyroj npecyau uctor
cyfda v3 nUcTe rogviHe, HaBoan ce ,Tyxunay Mma npaso,
360r Hecpasmepe n3mehy B1CMHe obpayyHaTe KamaTe 1
nHodnaumje 3a Bpeme kopuwhera nosajmuue, Aa noTpa-
Xyje op Ty»KeHor pa3nuKy Koja npenasm N3Hoc nnaheHmx
KamaTa o M3HOCa Koju ce fobuje Kafja ce rmasHU Ayr
— HOMMHaJTHN U3HOC Banopusyje ca CTOMOM pacTa LieHa
Ha MaJio mpema CTaTUCTUYKNM nogauyma. NMpaBo Ha Hak-
Hagy LwTeTe No M3HETOM OCHOBY Y3 ynopehusama napw-
TeTa Kypca fiHapa y OfHOCYy Ha CTpaHy BanyTy y Bpeme
nospahaja nosajmuLie, He MOXe 6TV OCHOB 3a OArOBOP-
HOCT TyXKMOLia MO TOM OCHOBY, OAHOCHO HE MOXe 6UTK
npaefaHa NpaBuAMMa O OArOBOPHOCTW 3a wreTy”, K.
154/95 op 19.4.1995. rogmHe, ob6jaB/beHo y 6a3n cyacke
npakce Paragraf Lex.

9 Ynan 278 cTaB 2 3akoHa 0 ob6nmraloHMM OfHOCMMA.
10 YnaH 279 ctaB 1 3aKoHa.

11 O6jaBmeH y ,CnyxbeHom nucmy CPJ”, 6p. 9/01, ca usme-
HoMm u3 2011, Koja je objaBrbeHa y ,CyK6eHOM 2/1acHUKY
PC”, 6p.31/11.
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ca KojuMa cy cynoBu noctynanw. MNpekpeTHuly y
CYACKOj Mpakcu Mo nutaky npuMeHe KOHGOPM-
Hor meTopa obpayyHa 3aTe3He KamaTe Ha AUHap-
CKa noTpaxuBatba npeactasmba Oanyka YctaBHor
cyga op 12.07.2012,'2 kojom je yTBpheHo Apa je
HeycTaBHa ofpenba 3akoHa 13 2001. o obpauyHy
3aTe3He KamaTe MpMMeHOM KOHPpOpPMHOr MeToAa.

2.1.1. CYACKA NMPAKCA MPE OANTYKE YCTABHOT CYOA
13 2012. TOONHE

Mpe opgnyke YcrtaBHor cyga u3s 2012. rognHe,
CynoBu cy obpayyHaBanu 3aTe3Hy KamaTty Ha au-
Hapcka MoTpakuBara MPUMEHOM KOHGOPMHOr
meToga. BpxoBHu cyn Cpbuje je kao pasnor 3a
OBaKBY MpaKCy HaBeo Aa je 3aKOH O BMCMHU CTO-
ne 3aTe3He Kamarte lex specialis y ogHocy Ha of-
pen6e 3akoHa O obnurauMoHMMm ogHocuma. M3
Tnx pasnora, Cya je cmatpao fAa je oBUM noceb-
HUM 33aKOHOM CYCMEHJOBaHO reHepanHo npaBu-
no o 3abpaHu aHaTouM3Ma M3 oapeabde 3akoHa
0 06nUrayMoHNM OAHOCKMA Kao oriTer nponu-
ca.’3 Y gpyrom cnyuajy, BpxosHu cyn Cpbuje je
o6jacHro npupody KoHdopmHOr metopa obpa-
yyHa HaBogehu pa: ,CxopHo ogpenbu un. 3 cT. 1
3aKkoHa O BUCUHU CTOMe 3aTe3He KamaTte nponu-
CaHo je pa ce obpauyH gyra ysehaHor 3a 3aTe3Hy
KamaTy BpLUM Tako da ce durKcHa ctona of 0,5%
MHOW M3HOCOM rnaBHor ayra ysehaHor 3a me-
CeYHy CTOMy pacTa LUeHa Ha Masio NPYMEHOM KOH-
bopmHe meTope. KamaTHM 06pauyH KOHGOPMHOM
METOLOM Ce BPLUM HAa MECEYHOM HMBOY, TaKo LUTO
ce pgocnena KaMata y TOM nepuogy npunucyje
rnaBHoM ayry. To 3Haum fda je rnaBHU OYr, KOju
npeacTaB/ba OCHOBYMLY ob6pauyHa KamaTe 3a Ha-
pefnHu mecel, jeiHaK 36Mpy HOMUHANHOT M3HOCa
rnaBHYULE 1 foCnene 3aTe3He KaMaTe U3 NpeTxos-
HOr Mecela. 3aTO Ce O3HayeremM HOMWHANIHOT
W3HOCA rMaBHOr Ayra MCKa3aHor Ha aH Herosor
pocneha noeepunay He MOXe NUWNTA 3aKOHOM

12 Opnyka WNY3 6p. 82/2009 (,Cnyxberu enacHuk PC”, 6p.
73/2012 op 27.07.2012). NiHTepecaHTHO je fa je YcTaBHU
cyn Cpbuje 2006. rogmHe on6mo npeasior 3a ytephusarbe
HeycTaBHOCTU UcTe ogpenbe, cmatpajyhu ga je ,ypebu-
Batbe BUCKHE 3aTe€3He KamaTe, OfH. eJleMeHaTa 3a HheHo
ofpehnBame 1 obpayyHaBatbe Ha HauuH yTBpHeH ocrno-
peHum oppenbama 3akoHa O BUCMHU CTOMe 3aTe3He Ka-
maTe (13 2001), no oueHmn Cygda, cTBap 3aKOHOAaBHe Mo-
NINTUKE, 3a Unjy OLleHy YCTaBHU CyA, Ha OCHOBY UnaHa 125
YcTaBa Huje HagnexaH. YCTaBHM CyA HUje HapnexkaH da
oLietbyje NPYMeHy 3aKOHa, Te YKa3unBake npeanaraya ga
ce ,MPUMeHOM OCnopeHrx ogpeaabda Ay»KHVK HEOCHOBA-
HO KakrbaBa, a noBepunal, 6orat 6e3 ocHOBa", Mo oue-
Hu Cyfna, HUje of 3Hauaja 3a ofJlyuMBatbe O YCTaBHOCTY
HaBefeHor 3akoHa." (13 Ognyke YctaBHor cyna Cpbuje LY
6p. 371/2004 og 20.04.2006, ,Cnyx6eHu 2nacHuk PC”, 6p.
48/2006 op 05.06.2006).

13 Mpecyna BpxosHor cyma Cp6uje, Mpes. 230/98 op

11.11.1998. — Cyacka npakca npuBpeaHux cynosa, bus-
meH 6p. 1/1999, cTp. 84.
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npusHaTor My npaea Ha 3aTe3Hy KamaTty obpauy-
HaTy of Tor AaTyma Ao AaHa nnahawa. lWrasnwe,
Taj U3HOC He MOXe HUW MpepfcTaB/baTy [MaBHU
Oyr Ha AaH ncnnare, jep ce CXOLHO LMTUPaHOM
3aKOHCKOM nponucy uctm mopa ysehaBatu 3a
Jocneny 3aTe3Hy KamaTy JO TOr BpemeHa. 3aTto
ce HennaheHOM 3aTe3HOM KaMaTOM MOXe CMa-
TpaTy camMo fiocrena KamaTa of nocsierer faHa
Meceua Koju je npetxoamo nnahawy Ao gatyma
n3BplleHe ucrnate. To Apyrum peunma 3Hauu
[la je N3HOC rmaBHOr yra Ha Koju ce obpavyHaBa
3aTe3Ha KamaTta uaeHTUYaH HOMUHANHOM U3HOCY
rnaBHuUe yBehaHe 3a gocnene meceyHe M3Hoce
3aTe3He KamaTe 3aK/by4HO ca nocsiefrum JaHOM
y MeceLy Koju je npetxoauo nnahary.14

KoHbopMmHu meTog obpauyHa 3Haum Aa ce Ka-
MaTa obpauyyHaBa Kako Ha M3HOC rNaBHMLE, Tako
M Ha M3HOC KamaTe Koja je nmpeTxofHo obpauy-
HaTa ¥ npunmMcaHa rmaBHom Ayry. Ha oBaj HauuH
KamaTa ce obpauyHaBa o JaHa Aoure OyXHMKa
A0 n3mmnperba obasese. 3aBUCHO Ja nn Cy NoTpa-
XKUBarbE YTYXKUNU U He, MOBEPUOLM CY UManu
pa3nnuuT NpaBHM MONoXaj. YKONMKo cy noTpa-
XKUBarbe HaMNaTUAM MUPHMM NyTem, 6e3 cyackor
Cnopa, 3aTe3Ha KamaTta 6u ce obpayyHaBana KoH-
bGOPMHUM METOLOM Ha OMNMCaHW HauVH CBe [0 UC-
nnate. MehyTnm, cynosu cy npusHaBanu nosepu-
oLMMa MpaBoO Ha MPOLECHY KamaTy, Kao Kamary
of AaHa yTy»Keha, CamMo Ha M3HOC rnaBHuLEe, Ha-
Boaehun fa npeTxofHO obpauyHaTa 3aTe3Ha Kama-
Ta HYje NocTasia CaMOCTaNHO NoTpaXmBarbe. !>

2.1.2. OONTYKA YCTABHOTI CYOA 3 2012.

Y obpaznoxeny Opnyke YctasHor cyga Peny-
6nuke Cpbuje op 12.07.2012. roanHe, KojoMm je
yTBpHeHo aa obpauyH 3aTe3He KamaTe MPMMEHOM
KOHPOPMHOr MeTofa Huje y CKnagy ca YcTaBom,
HaBeleHO je Aa Huje NocTojao BanuAaH yCTaBHU
N 3aKOHCKM OCHOB 3a yBODhere TakBOr MeToAa
obpauyHa 3aTe3He KamaTe, OQHOCHO [a je 3aKo-
HoZaBaL, OBaKBOM OApefOoM MpeKopauno 3ako-
HOoM paTo oBnawhemwe ga nocebHVM NponMcom
YyTBPAM CaMO BUCWMHY CTorne 3aTe3He Kamarte.'6
Mopen Tora, y obpasnoxewy onanyke YcTaBHOr
cyna HaBoawm ce Aa je ogpenbama 3akoHa o 06nu-
rauMoHUM ofHoCKMMa 3abpareH aHaToum3am (un.
279 cTaB 1), 0AHOCHO 06payyH 3aTe3He KamaTe Ha

14 Pewere BpxosHor cyga Cpb6uje, Mpes. 450/2002 opn
5.2.2003, o6jaBrbeHo y 6a3u cyncke npakce Paragraf Lex.

15 OpgroBopy Ha nuTawba TPrOBUHCKMX CyAOBa Koju Cy
yTBpheHu Ha ceaHnum Operbetba 3a NprBpeaHe CopoBe
Buwer TproBuHcKor cyga ogp»kaHoj gaHa 26.11.2008. n
Ha cegHuum Operberba 3a NpUBpPeHe NpecTyne 1 ynpas-
HO payvyHCKe Cnopose ofap»aHoj AaHa 25.11.2008, Cya-
CKa MpakKca TProBUHCKNX CyaoBa, busimeH, 6p. 3/2008).

16 OBo oBnawheme cagp»aHo je y oapen6u unaH 277 ctas
1 3aKoHa 0 06NUraUMOHNM OfHOCKMA.
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pocneny, a HeucnnaheHy 3aTe3Hy KamaTy, OCUM
aKo je TO 3aKkoHOM ogpeheHo. Y obpasznoxery
ce parbe HaBogu: ,MebhyTum, y cutyaumju Kaga ce
3aTe3Ha KamaTta obpauyyHaBa KOHPOPMHOM Me-
TogoM obpauyHa 3a 06payyHCK/ Nepurog Koju je
AY>K/ of nepuopja 3a Koju je nponucaHa crtona 3a-
Te3He KamaTe, Y Mpakcy ce Taja gocnena Kamata
3a nepvop nponrcaHe KamaTHe cTone npunucyje
rMIAaBHOM JYTY 1 TaKO YMHU OCHOBKLY 3@ 06payyH
KamaTe y HapeZHOM nepwuogy no Baxkehoj kamat-
HOj cTonu 3a Taj mecel. OBakBa NMPUMeEHA KOH-
dopmHe meTofe y maTepuju obpauvyHa 3aTe3He
KamaTe 3Hauu fa NpUNrCMBatbe KaMaTe raBHMLM
npeacTaB/ba Y NOMEHYTUM ClyyajeBuma obpauyH
KamaTe Ha KamarTy, LITO je CynpoTHO Hauyesny 3ab-
paHe aHaTouM3Ma MPOoNMcaHOr oapeaboM unaHa
279 c1. 1 3aKkoHa o obnuraumoHmm ogHocuma. C
Lopyre cTpaHe, YcTaBHM cyf Hanasu Aa 3akoH o
BVICMHW CTOrMeE 3aTe3He KamaTte He Cagp»Ku Hujea-
Hy oapendy Kojom 61 Ha U3PUUUT U HELBOCMMIC-
neH HaumH 6uno npepsuheHo obpayyHaBarbe Ka-
MaTe Ha Kamarty, Beh je 0BMM 3aKOHOM nponucaHa
CaMO MeceyHa KamaTHa cTtona u ogpeheHo ga ce
06pauyH KamaTe BpwX KOHGOpPMHOM MeTogom." 17
CraB cypa je fa ce Ha OBaj HauuH, nopep nospe-
ne 3abpaHe aHaToLM3Ma, UCKIbyYyje 1 NpUMeHa
LPYrviX OCHOBHUX Hayena obnmnraunmoHmnx ogHoca,
Kao LITO Cy ,Hayeno MOHeTapHOr HOMWHANN3Ma,
Haueno NMMWTa KamaTte, 3abpaHe 350ynoTpebe
npaBa, Kao ” APYrMx OMWTUX MPaBHUX MPUHLK-
na u TeMe/bHUX BPeJHOCTY 3alwTuheHnx YctaBom
(NpuHUMN BNagaBuMHe NpaBa, couunjanHe npasae,
npaBHe CUTYPHOCTU W Ap.), unme ce nospehyje
Haueno jegMHCTBA MpaBHOr MopeTka yTBphe-
Ho ofapen6amMa un. 4 ct. 1 nm un. 194 ct. 1 YcTtaBa
Koju Hanaxy mehycobHy ycknaheHoCT npaBHUX
nponuca.’'8

17 Ibid.

18 Ibid. 3a pa3nuky op Cpbuje, y XpBatckoj je npobnem
pelleH WHTEPBEHUMjOM 3akoHopasHor Tena, Cabopa,
Koju je 2004. rogvHe [ao ayTeHTUYHO Tymayerbe of-
penbe unaHa 3 cT. 1 3aKoHa O 3aTe3HUM KamaTama Xp-
BaTCKe, a Koje je objaBrbeHo y ,Hapooum HosuHama PX’]
6p. 58/2004. CtaB Cabopa 610 je ga KoHGOPMHU MeToxA
obpauyHa 3aTe3He KamaTe He MoXe GUTU NprMeHeH Ha
JOUY AYXXy Of roauHy AaHa, Beh Ha Taj BpeMeHCKM ne-
puop Tpeba obpauyHaBaTU Kamaty no npornopLmoHar-
HOM (MpocTom) MeToay. Y 06pa3noxery ayTeHTUYHOT Ty-
Mauerba HaBefeHo je: ,Jow of JycTmHmnjaHoBux [urecta
KamaTe ce cmaTpajy nnoposuma rnaeHuue (Usura non
natura pervenit, sed iure perciptur), Ho He fonase no camoj
npvpoau rnasHuue, Beh ce cTjeuy no HeKom npasy Kao
fructus civiles. Papgn orpaHuuyera cnobogHor yropapaa
NpeBUCOKe CToMe 3aTe3He KamaTe aBHO ce NPUCTynuno
HE3UHOM MPOMNMCUBakby Y3 3afp)KaBatbe TeMesbHUX
Hauyena fja 3aTe3Ha KamaTa MMa CBOjy Ka3HeHy OyHKUujy
pagn ocuryparba WCNywera [AYroBaHUX HOBYAHMX
ob6aBe3a 1 OyHKUMjy HakHaje LWTeTe 3a HeOCTBapeHy
KOPWCT BjepOBHMKa Yy pa3fobriby Yy Kojem AyXHUK
KacHW C WCnyhaBakbeM HoBYaHe ob6Be3e. YBjeToBaHa
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2.1.3. MPABHE MOCNEMWLE OAJTYKE YCTABHOT CYAA

HakoH opnyke YctaBHOr cyaa, BpxoBHu Kaca-
umnoHn cyp Penybnuke Cpbuje fOHEO je MpaBHM
cTaB'? y kojem ce HaBoaw: ... locneanua oanyke
YctaBHOr cyfa je fay nepuogy go 3. mapta 2001.
rogviHe He MocCToju MO3UTMBaAH MPOMNMUC KOjUM ce
obpauyHaBa 3aTe3Ha KamaTa, jep je CTynarbem
Ha cHary caga Baxeher 3akoHa O BUCMHU CTOMe
3aTe3He Kamate (u3 2001. rogmHe) npectao Aaa
BaXXM MpPETXOAHW 3aKOH. Y HegoCTaTKy no3uTu-
BHOI nponunca Mopa ce usHahu pellere Kojum
KamMaTHMUM MeTofoM ob6pauyHaBaTu KamaTy [o
3. mapta 2001. roguHe. To peleme ce jegnHO
NOCTUXKE NOTUYKNM 3aK/byuMBarbem 1 MPaBHOM
aHanorujom, a oHn ynyhyjy camo Ha To fa ce go
Taja 3aTe3Ha Kamata mopa obpauyyHaBaTV KOH-
GOPMHMM METOZIOM KOjU je [0 Tafia BaXuo jep je
npvMeHa Apyror MeToaa Tj. MPOCTOr UHTePEeCHOT
pauyHa ucK/byyeHa. peanokeHn CTaB je 3acHo-
BaH Ha UYMHEHUYHUM M MPaBHUM Pas3no3nma, 1
OH nogpasymesa fia ce o 3. mapta 2001. rognHe
Ha JyroBaHy rmaBHULY 3a Nepuog foLHe 3aTe3Ha
KamaTta obpayyHaBa KOHPOPMHOM METOLOM, NPW-
nucyje rmaBHULM N Ha Tako foburjeHe n3Hoce no-
yeB O NPABHOI fejcTBa ogflyKe YCTaBHOr Cyaa, Tj.
oA 3. mapta 2001. roguHe, 3aTe3Ha KamaTa ob6pa-
yyHaBa METOAOM MPOCTOr UHTEPECHOT padyHa.”20

MpaBHe nocnepuue ognyke YcTtaBHoOr cyga pe-
rynucaHe cy 4n. 60 n 61 3akoHa O YcTaBHOM Cy-
py.2' MpBa nocneanua je aa ce 3aKOH O BUCUHW
cTOne 3aTe3He KamaTe He MOXe NprMeruBaTh Ha
oflHOCe KOoju Cy HacTanu npe objaB/bMBarba Of-
nyke YCTaBHOr Cyfia ako O TOr laHa HWUCY npa.-
HOCHaXHO pelueHn. [lpyra nocneguua je pga ce
0Baj nponuc Hehe npumenunsaTtn yoyayhe, Tj. og

N MOHeTapHOM cTabunHowhy, 3aTe3Ha KamaTa je Tako
nocTana orpaHuyaBajyiin MHCTPYMEHT NpemMa Kojem OHa
Hema OyHKUMjy CTjeLara maTepujanHe KOPUCTUA Kpo3
KanuTtan rnaBHuue. Ha TakoBMM Hauenvma Temerbe ce
oapen6e 3akoHa o 06Be3HMM opHocuma (CrryxbeHu
nucm COPJ, 6p. 29/78, 39/85, 57/89; HapooHe HosuHe, 6p.
53/91, 73/91, 3/94, 7/96 v 112/99) 3abpaHa v orpaHuya-
Bakbe nnahara Kamate Ha Kamaty (un. 279), ytephuBare
HauMHa ypauyyHaBakba [NaBHYMLE, KaMaTa U TPOLIKOBa
(un. 400), kao 1 oppeherse HajBuMLLer N3HOCA Hennahe-
HMX Kamata (un. 401). NocebHUM 3aKOHOM, 3akOHOM O
3aTe3HMM KamaTtama (HapooHe HosuHe, 6p. 28/96) y un. 3
CT. 1 NPOMnCaH je HauMH ypayyHaBatba 3aTe3HNX KamaTa
1 TO MPUMjEHOM KOHPOPMHOTr HaurHa obpauyHa 3a pas-
nobme kpahe op roguHy aaHa. Pa3BugHo je 1 HeflBojbe-
HO [1a Ce 3a ypauyHaBakbe 3aTe3HMX KamaTa 3a pa3fobsbe
[yJ/be Of TOAMHY AaHa He MOXe NprMerbUBaTH KOHGOPM-
HM HauMH obpauyHa, Beh camo nponopumnoHanHu (Npoc-
TV HauMH obpauyHa).”

19 MpasHu ctas | Cy 1-508/2012 op 22.11.2012, foHeT Ha
cepgHuum pahaHckor operbera opapxaHoj 20.11.2012,
objaBrbeH y 6a3u cyacke npakce Paragraf Lex.

20 Ibid.
21 ,Cnyx6eHu enacHuk PC". 6p. 109/2007, 99/2011
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[aHa objaBrbmBarba ofnyke YctaBHor cyfa. Tpeha
nocneguua je ga ce M3BpLUEHEe MojeAnHaYHUX
akaTa (nNpecypa) AOHETMX Ha OCHOBY OBOr MpPo-
nuca Hehe HWM QO3BOMUTY HUTU CNPOBECTU, AOK
he ce obycTaBUTK M3BPLUEHA KOja Cy 3aroyeTa.
YeTBpTa nocnegumua je ga CBako KOoMme je HaBe-
AE€HUM MPOMNUCOM MoBpeheHo NMpaBO KOHAYHMM
(ynpaBHMM) Uiy NPaBHOCHAXHUM (YNpaBHUM aK-
TOM AW CYACKOM Mpecygom) akTom MMa npaBo
[la nogHece Npeanor 3a U3MeHy TOr akTa y CKna-
Ay Ca NpaBuIMMa NOCTyMnKa y KOMe je akT JOHeT,
aKo NMpeasor 3a N3mMeHy nogHece y poKy of LecT
Meceun of faHa objaBrbuBama oanyke y ,Cnyx-
6eHoM rnacHuky Peny6nuke Cpbuje” n ykonuko
Of, [OCTaB/bakba MojeAuHAYHOr akta A0 MOoJHOo-
Wekrba npeasiora UM NHNLKNjaTBe 3a NOKPeTake
NOCTYMNKa Huje NPOTEKIIO BYULLE Of AiBE roaunHe.

3aKOH O BUCMHW CTOMe 3aTe3He KamaTte Huje
610 jeAuHN MNPOMNUC KOjU je MPOMUCUBAO KOH-
dopmHM MeTof 06pauyHa 3aTe3He Kamarte. [Mopec-
Ka 3aTe3Ha KaMaTa22 1 LapuHCKa 3aTe3Ha KamaTtaZ3
Takohe cy obpauyyHaBaHe NMPUMEHOM KOHdOpPM-
Hor metofa. MehyTtum, 3a pasnuky of 3aTesHe
KamaTe Koj oOnuraumoHnx ogHoca, KOHGOPMHM
MeToL ObpauyHa nopecke M LapUHCKe 3aTe3He
KamaTe YKMHYT je n3meHoMm nponuca,?* 36or yera
Ce 1 He MnocTaB/ba NUTake paHuje obpadyHate u
HannaheHe 3aTe3He Kamare. lNocne M3meHe npo-
nnca, HaBefeHe 3aTe3He KamaTte obpayyHaBajy ce
Yy BUCVHU rofuilkbe pedepeHTe ctone HapogHe
6aHke Cpbuje yBehaHe 3a 10 NPOLEHTHVX NOEHa],
NMPUMEHOM MPOCTOr MHTEPECHOT payyHa.

2.2. 3aTe3Ha KamaTa Ha eBK3Ha
noTpaxuBara 1 NoTpaKnBaka
y3 BanyTHY Knaysyny

MeTtopn obpauyHa 3aTe3He KamaTe Ha [AeBu3-
Ha MoTpakuBarba Huje BMO MPOMMCaH 3aKOHOM,
HUTW je NOCTOjao jeANHCTBEH CTaB CyOBa MO TOM
nuTamy, Na Cy CyACKN BellTaLm KOPUCTUIIN N KOH-
bOpMHM 1 NponopuMoHanHu MeTod. Y Besu ca

22 3aKOH O MOPEeCKOM MOCTYMKY M MOPEeCcKoj agMUHNCTPa-
unju (,Cnyx6eHu enacHuk PC", 6p. 80/2002, 84/2002 - ucnp.,
23/2003 - ucnp., 70/2003, 55/2004, 61/2005, 85/2005 - op.
30aKoH, 62/2006 — Op. 3akoH, 63/2006 — ucnp. Op. 3aKOHA,
61/2007, 20/2009, 72/2009 - Op. 3akoH, 53/2010, 101/2011
i 2/2012 - ucnp.) npedsuhao je y 4. 75 nopecky 3amesHy
Kamamy y 8UCUHU peghepeHMHe KamamHe cmone UeH-
mpasnHe emucuoHe 6aHke yeehaHoj 3a 0ecem npoyeHMHuUx
noeHa npumMeHOM KOHOPMHO2 Memoda 0bpayyHa.

23 UapwuHckn 3akoH(,CnyxbeHu enacHuk PC', 6p. 18/2010)
npensubao je y un. 268 LapUHCKY 3aTe3Hy Kamaty y Bu-
CUHV TOAULWHE eCKOHTHe CToMne LieHTpanHe emMuCuoHe
6aHke yBehaHe 3a 15 MPOLEHTHUX MOeHa MPYMEHOM
KoHdOpMHOTr MeToAa obpauyHa.

24 3aKkoH O MOPEecKOM MOCTYMKY M NOpeckoj agMUHUCTPa-
umju (,CnyxbeHu anacHuk PC’, 6p. 93/2012) u lapuHcku
3akoH (,Cnyx6eHu enacHuk PC", 6p. 111/2012).
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obpauyHOM 3aTe3He KamaTe Ha AeBM3Ha MoTpa-
KMBaHba, Kao M AMHApCKa MoTpakuBarba 06e3-
6eheHa BanyTHOM Knay3ysom,2> mMory ce pasnu-
KoBaTu [iBa nepvopa.

3a BpeMme Baxeha 3akoHa O BUCUHMK CTone 3a-
Te3He Kamate u3 1993. roguHe,2% 3aTe3Ha Kamarta
Ha noTpaxuBatba M3mehy gomahmx u cTpaHux
NpaBHUX N GU3NYKUX NNLA KOja rnace Ha CTpaHy
BanyTy usHocuna je GuKCHo 6%. 3akoH Huje pe-
rynmcao BUCMHY 3aTe3He KamaTte, Kao HU MeToj
HbeHor obpayyHa 3a NoTpaxuBara y CTpaHoj Ba-
nyt namehy asa gomaha npaBHa nuua. Y cyackoj
npakcu je y oBom cnyyajy gocyhnsaHa gomnunn-
Ha Kamarta 3em/be nopeksa BanyTe,?’ jep oHa,Kao
3aTe3Ha KamaTta 3em/be Mopekna BanyTte, MpWH-
uunom obpauyHa, y cebu capgpun 1 obesbehyje
ouyyBahe BPedHOCTU JyroBaHe BaslyTe U Ka3HeHy
CTOMy, Kao WTO 1 CTOoMa 3aTe3He Kamare n3 ui. 1.
uctor 3akoHa To npegsuha n obesbehyje 3a au-
HapcKa gyroBatba.’28

Opyrn nepuopg noummwe 2001. m Tpaje go
25.12.2012. roguHe. Y oBOM nepuopy Huje
NoCTOja0 MPOMNUC KOjU perynuiie BUCKHY CTO-
ne 3aTe3He KamaTe Ha [eBMW3Ha MOTPauMBama.
MebyTrm, cynosu cy y oBom nepuogy nprMerbu-
BanM NpaBHU cTaB2? fa je cTona 3aTe3He KamaTte y
BVICMHUN JOMULMIIHE KamaTe 3em/be Nnopekna Ba-
nyTe, OAH. Aa je 3aTe3Ha KaMaTa UAEHTMYHA Kao
M Ha noTpakmBama M3mehy gomahux nmua, ako
ce ncTa ofgHoce Ha cTpaHy BanyTy. C 063npom Ha
TO Aa je 1.1.2002. roanHe eBpO yBeAeH Kao 3ajed-

25 BpxosHu cyn Cpbuje 3ay3eo je cTaB fa ,nosepuoly fe-
BW3HOI MOTPaXxnBatba KOHBEPTOBAHOT Y AMHAPCKY Npo-
TVBBPEAHOCT Mnpunaja 3aTe3Ha Kamata npema 3emsbu
rnopeksa BasyTe, a He Mpema CTonu 13 3akoHa O BUCU-
HW CTomMe 3aTe3He Kamate’, npecypa [M33. 6p. 7/2005 of
30.6.2005. ropguHe, objaB/beHO y 6a3n cyAcke mnpakce
Paragraf Lex.

26 3akoH je Baxmo y nepuogy of 3.7.1993. go 2.3.2001. ro-
AunHe (,Cnyx6eHu nucm CPJ”, 6p. 32/93, 24/94 n 8/96).

27 KpuTepujym goMULMIHE KaMmaTe 3emM/be NopeKkna BanyTe
je Hempewm3aH, jep ce He KOPUCTU HU Y NPaBHO]j TeOPWUjU,
HUTWN Ce MOXe CpecTn Yy yrnopeaHOM 3aKOHOAaBCTBy. Y
CYACKOj Npakcu un3jefHayaBao ce ca KamaToM Koja ce
nnahana Ha cpefcTBa AenoHOBaHa Mo Bubery” unu He-
opoueHa cpefcTBa. To je 6rna HajHUKa KamaTta Kojy cy
nocnosHe 6aHke nnahane. 3a HeMayKy MapKy, Ta Kamar-
Ha CcTona ce KpeTana Ha BEOMa HUCKOM HMBOY (OKo 2%
rogviitbe). Y HemMaykom npaBy Cy ce Kao pedepeHTHe
KamaTHe cTore Koje Cy ciy»Kune 3a popmuparbe 3aTesHe
KamaTe (yBehaHe 3a oppeheHy KamaTHy CTOMy) KOpuC-
Tune AUCKOHTHA KamaTtHa cTtona (diskontsatz), 6a3Ha Ka-
MaTHa ctona (basiszinssatz) n KamaTHa cTorna 3a rnaBsHe
onepauvje pepunHaHCHpama Kojy npumeryje EBponcka
LieHTpanHa 6aHkKa.

28 [paBHK CTaB Buwer TProBMHCKOr Cyfa M3paxeH Kpos3
O[iIrOBOP Ha NuTakbe TProBMHCKMX CyAOBa yTBphHeH Ha ce-
AH1um Operberba 3a NpriBpeHe CropoBe, Ofp»KaHoj 27.
centembpa 2002, Cyncka mpakca TProBUHCKUX CyfOBa,
Yaconuc 3a npuspedHo npaso, 6p. 3/2004, cTp. 121.

29 lbid.
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HWYKa BanyTa 3emasba EBponcke yHuje n 3ameHno
HblIXOBe O Taja Baxehe nojeguHauyHe BanyTe, y
cyackoj npakcn3? npuxsaheHo je cTaHOBULITE Aa
ce 3aTe3Ha KamaTta Mo MoTpakMBamuma y OeBU-
3aMa obpauyHaBa no ctonu Kojy LleHTpanHa Es-
poncka 6aHKa nponucyje 3a eBpo, jep He NOCToju
3emM/ba JoMuUMIa HaBedeHe BanyTe. Y npaBHOM
cTaBy Buwer TprosuHckor cyga 3 2007. rogunHe3’
HaBoau ce: ,[1paBUIHO je 4OCYAWUTU Ha NOTPAXM-
Batbe y eBpuMa KamaTy no ctonu Kojy oapehyje
EBponcka ueHTpanHa 6aHka noveB og 1.1.2002.
roaunHe, a YKONMKO Ce Ha MOTparkMBare y eBpu-
Ma TpaXu JOMULMIHA KaMaTa UMM eCKOHTHA Ka-
MaTHa cTorna EBponcke LeHTpanHe 6aHKe, Koje He
nocToje, Taga Tpeba nohu of Tora fga cy ogpende
0 KamaTu mmnepaTrMBHe NMpUpPoOAe, Te Ja ce Kop
OAJlyuMBakba O KaMaTu pagu O NPaBUSIHOj NpUMe-
HW MaTepujanHor npasa... Apyrum pevmma, ako ce
TpaXu AOMMLMIHA KaMaTa Ha eBpe WM Kamata
Nno eCKOHTHOj cTonu EBponcke ueHTpanHe 6aHke
Ha eBpe, KOju He NOCTOoje, Tpeba JOCYAUTM Kama-
Ty No cTonu Kojy oapehyje EBponcka LeHTpanHa
6aHKa, 1 TMme Hehe fOhK [0 NpeKkopayerba TyX-
6eHor 3axTeBa. AKO ApYrocTeneHu Cyg Yy OBOM
Leny nperviHauyn npBocTeneHy npecyay, 36or He-
npaBWIHOI O3Hauyerba KamaTe Ha eBpe, Takohe
Hehe pgohu Oo npekopauyera TyKOGeHOr 3axTe-
Ba. [la je To Tako notBphyje 1 NpaBHO CxBaTake
n3HeTo y npecyan BpxosHor cyga Cpbuje lMpes..
228/06 op 29.11.2006."32

Y nepuogy og 1.1.2002. rognHe fo caga ctona
Kojy je ogpehuBana EBponcka ueHTpanHa 6aH-
Ka, a Koja je KopuwheHa Kao 3aTe3Ha KamaTa 3a
LeBM3HA MOTpaXkMBaka KpeTana ce y pacrnoHy
op 4,25% rognwmwe (nepmopg op 10.7.2008. go
15.10.2008. roguHe) po 0,75% roguwme (Nnepuopg
op 11.7.2012. roguHe na Ha pasbe).33

2.3. HoBM 3aKOH O 3aTe3HOj KamaTu

HoBu 3aKoH o 3aTe3HOj KamaTu,3* Koju ce npu-
Metbyje of 25. peuembpa 2012. roanHe, npeasuha
NMPUMEHY NMPOCTOr VHTEPECHOTr payyHa Ha obpa-
UyH 3aTe3He KamaTe, a U3pnYmMTo Nponucyje ga ce
o6pauyH BpLwK 6e3 npunuca obpavyHaTe 3aTe3He
KamaTe rnasHuum.3>

30 Ibid.

31 OproBopu Ha nuTama TProBMHCKMX CydoBa Koju Cy
yTBpheHu Ha cefHMLM Oferbera 3a NpuBpeaHe cnopose
Buwer TprosrHcKor cyaa, ogp»aHoj AaHa 25.10.2007. ro-
AVHe 1 Ha cegHnum Operbetba 3a NprBPeaHe npectyne u
yMNpaBHO payyHCKe CNOpoBe, ogpxaHoj AaHa 24.10.2007.
roamHe, CyAcka npakca TProBUHCKWUX CyfdoBa, buimew
6p. 3/2007).

32 /bid.

33 JoctynHo Ha: http://www.ecb.int/stats/monetary/rates/
html/index.en.html

34 O6jasrbeH y,CiyxbeHom enacHuky PC’, 6p. 119/2012.
35 YnaH 6 3akoHa.
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OBaj 3aKOH Ha HOB HauMH perynuie 3aTesHy
Kamarty, a cagpu ogpeabe o 3aTe3HOj KamaTu Ha
obaBe3e y AvHapuma 1y aeBr3ama. Ha nsHoc gyra
Koju rnacv Ha anHape nnaha ce 3aTe3Ha Kamata
Koja ce yTBphyje Ha roauHemM HUBOY Y BUCKHM
pedepeHTHe KamaTHe cTone HapogHe 6aHke Cp-
6uje ysehaHe 3a 8 NpoLeHTHMX NOeHa, a Ha N3HOC
Ayra Koju rnacu Ha eBpe — Yy BUCUHU pedepeHTHe
KamaTHe cTone EBponcke ueHTpanHe 6aHKe Ha
rnaBHe onepauuje 3a peduHaHcmparbe ysehaHe
3a 8 npoueHTHMX noeHa.36 Ykonuko gyr rnacu Ha
Apyry BanyTy, 3aTe3Ha KamaTa ce obpauyHaBa u
nnaha y BUCMHM pepepeHTHe — OCHOBHe KamaTHe
cTone Kojy nponucyje nnv npumerbyje npuinkom
cnpoBobherba rnaBHKX onepayuja LeHTpanHa 6an-
Ka 3em/be fomuumnHe BanyTe, yBehaHe 3a ocam
NPOLEeHTHMX MoeHa. 3aTe3Ha KamaTa obpayyHaBa
ce 3a KaneHpapckn 6poj aaHa y roguHy npume-
HOM AEeKYP3MBHOI NPOCTOr UHTEPECHOr pauvyHa,
6e3 npunuca obpauyHaTe 3aTe3He KamaTe HaKOH
ncteka obpayyHcKor nepropa.

3. CTaBOBM HajBULLINX CygoBa Y
Benukoj bputanujn

3a pa3nuKy Of Haller npasa, Y Kome gouma
LOyXHVKa Mo HOBYaHOj ob6aBe3n YyBeK cTBapa
ob6aBe3y nnaharba 3aKOHCKe 3aTe3He KamarTe, Y
EHr/IeCKOM MpaBy HMje rnocTojana npeTnocTaBka
fla noBepwual yBeK 1Ma npaBo Ha 3aTe3Hy Kama-
Ty, Kao 06K HakHafe npeTrnocTaB/beHe wreTe. C
0631pom Ha To Aa je npaBHU cnuctem Benvke bpu-
TaHMje 3aCHOBaH Ha npeuefeHTMa, NPaBo Nnose-
puoua Ha 3aTe3Hy KamaTy 3a C/iyyaj foure ayx-
HVKa MO HOBYAHOM MOTpPakMBakby MOCTENeHO je
yBONHEeHO Kpo3 npakcy Hajsuwwmx cygosa. Cynosu
y Benukoj bputaHnju cy y nouetky nmanu ctaB aa
ce 3aTe3Ha KamaTa Ha gocneo ayr gocyhyje camo
y ogpeheHnm cnyyajeBrnma.

HajnosHatuju cnyuaj je De Havilland v.
Bowerbank (1807),37 y Kome ce U3HOCK CTaB: ,Ka-
MmaTa (ce) moxe opobpuTy camo y cny4ajy Kaaa
je y yroBopy um3puuuto npegsuheHo ga he ce
nnaharbe n3BpWUTU ofgpeheHor AaHa, Kao LWTo je
TO y C/lyyajy TpacupaHe 1 CONCTBEHE MeHULIe Ui
y C/yyajy Kaja je n3puumto yropopeHo nnahare

36 3aKkoH je ycknaheH ca mponucuma EBponicke yHuje o
crnpeyvaBary [OUtbe Yy KOMepuMjanHUM TpaHcaKkuujama
(Directive 2000/35/EC of European Parliament and of the
Council of 29 June 2000 on Combating Late Payment in
Commercial Transactions,Official Journal of the European
Communities, L 200/35 8.8.2000, Directive 2011/7/EU of the
European Parliament and of the Council of 16 February 2011
on Combating Late Payment in Commercial Transactions,
Official Journal of the European Union, L 48/1 23.2.2011).

37 Osaj cnyyaj je onucaH kog J. Campbell, Reports of cases

determined at nisi prius in the courts of King’s Bench and
Common Pleas, Vol. 1, London, 1809, ctp. 50-53.
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KamaTe unv Kaga To NPOonCTMYE 13 HaumHa Noco-
Batba YFOBOPHUX CTPAHa, Ma Ce MOXeE 3aK/byuunTu
Aa je To 6una tKxoBa Hamepa WK y CiyJajy Kaga
ce MOXe [oKasaTu Aa je HoBal KopuwheH Tako
[a je ocTBapeHa KamaTta.”38

Ha cnnyaH HauvH opslyyeHo je n y cnyvajy
Page v. Newman (1829)39, y kome ce HaBoau fa je
,0AaBHO YCTAaHOBSbEHO MPAaBWUIO Aa ce He nnaha
KamaTa Ha HOBUYaHy 06aBe3y cafpkaHy Yy nucaHoj
NCnpaBu, OCUM YKONIMKO Ha UL Te UCrpaBe Huje
MCKa3aHa Hamepa [fa Ce KamaTa Mniatv Un yKo-
JIMKO Ce TakBa Hamepa ropapasymeBa npema Tp-
roBaykMM MPaBUIMMA, Kao LWTO je TO C/lyyaj Koa
TproBaukmx ncnpasa.’40

OBo npaBuno fa CyaoBu Hemajy osnawhetbe,
YKONMKO [pyrayvje Huje yroBopeHo, Aa Aocyae
KamaTy Kao HakHagy 3a Joukby y oTnniaty gyra
WAN HaKHagy LiTeTe NMpUMeHEeHo je 1 y ciyyajy
London, Chatham and Dover Railway Company v.
South Eastern Railway Company (1893),*1 rne je
ofnyyeHo fJa npema obuyajHom npasy (common
law), y opcycTBy ppyrauvjer gorosopa (M3puuu-
Tor unu npehyTHor) nnn 3akoHcke oppenb6e o
nnahary KamaTte, CyaoBu HemMajy oBnawhere Aa
pocyhyjy KamaTty kao obnuk onwTe ofluTeTe 3a
Kaltbere y nnahamy.

MpaBo Ha HakHapgy LTeTe, Na M NPaBO Ha 3a-
Te3Hy KamaTy Kao OOnMK HakHaje LuTeTe, MOXe
ce Npu3HaTV CaMO YKONUKO MoBepunaL, AoKake
[ia je NpeTprneo TaKBy LITETy — T3B. ,APYro npa-
BUNO” 13 cnyyaja Hadley v. Baxendale (1859).42 To
je 3Haunno pa ako To Huje NocebHO YroBOpeHO,
LOYXHVIK Y foutby Hema obaBesy fa nnaha 3ates-
Hy KamaTy, Te Ayr MOXe W y AOLHbU U3MUPUTK
nnahajyhn camo rnasHuuy. OBakaB cTaB 3ay3eo
je n dom nopgosa y cnyvajy President of India v.
La Pintada Cia Navegacion SA (1984)%3, y kojem je
jefHOrNacHoO 3ak/byuMo fAa je OBO MpPaBWIO He-

38 Ibid, He3BaHWYHVW NpeBOS ayTopa.

39 J. Manning, A. Ryland, Reports of cases argued and deter-
mined in the Court of King’s Bench, Vol. 4, London 1831,
ctp. 305-314.

40 Ibid, He3BaHNYHM NpeBOf ayTopa.

41 UutnpaHo n3 muwbenwa [loma nopgosa y ciyyajy Sem-
pra Metals Limited (formerly Metallgesellschaft Limited)
(Respondents) v. Her Majesty’s Commissioners of Inland
Revenue and another (Appellants) (2007), pocTynHo Ha:
http://www.publications.parliament.uk/pa/ld200607/1d-
judgmt/jd070718/sempra—1.htm.

42 [pyro npaswno n3 cnydaja Hadley v Baxendale omoryha-
Ba HaKHady LUTETe aKo je y Bpeme 3aK/byuetba yroBopa
npogasal UMao pasfora Aa npeasuan ga he ycnep no-
Bpefie yroBopa BepoBaTHO Y3pOKOBaT/ HacTynatbe LiTe-
Te 3a AApYry YroBOpHyY CTpaHy.

43 OBaj cnyvaj je untpaH y The Law Reform Commission
of Hong Kong, Report on Interest on Debt and Damages,
1990, poctynHo Ha: http://www.hkreform.gov.hk/en/
docs/rinterest-e.doc
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3anoaorbaBajyhe, ann fa ce He MOoXe N3MEHUTU
CyaCKOM O4JTYKOM, Beh camo 3aKOHOM.

M3y3eTak o oBOr yctasbeHor npasuna npeg-
BMDEH je MponMcoOM Koju perynuile MapHUY-
ku noctynak (Civil Procedure Act 1833 - Lord
Tenterden’s Act),** koju je masao osnawhere no-
poTV Aa Npu3Ha KaMaTy Ha TauyHo ofpebheHe un3-
HOCe MOTparkMBarba cagprKaHe y N1McaHnm nucnpa-
BaMa ” To of AaHa npepgsuheHor 3a nnahame y
MCcnpasy UKW of JaHa MOAHOLEeHa NUCaHor 3a-
XTeBa 3a nnahame. [Npema oBOM nponucy, Kama-
Ta Ce MOrfa TPaXuTu camo y Cy4ajy aoure ca
nnaharbem, y3 objalimene fa je oBa BpCTa Kama-
Te Mo CBOjOj MPUPOAM HaKHaAa LUTeTe 3a NPOTUB-
npaBHO Henahame.

Y cnyuajy Westdeutsche LandesbankGirozentrale
v. Islington London Borough Council (1996),% Jom
nopposga je BehHOM rnacosa CcTao Ha CTaHOBULUTE
Aa ce KOHGOPMHM MeToa 0bpavyHa He MoXe Npu-
MEHWTU Ha CBEe ClyyajeBe Koju cy ypeheHun obu-
YajHMM npaBom (common law). Y opgnyum No oBoM
cnyvajy ce HaBoau: ,Morno 6u ce oueknsatu gay
6UNI0 KojeM pa3BUjeHOM CUCTEMY MpPaBa, NoOCTOoju
cBeobyxBaTaH M pauMoHanaH CKyn npasuna Ha
OocHoBY Kojux he cypgosu nmatn osnawhera fa
ponerbyjy Kamaty. Ta npasuna 6w Tpebano ga
npeasuhajy ycnose nop Kojuma Kamata obpauy-
HaTa KOHOGOPMHUM MEeTofOM, Kao M KamaTa 06-
pauyyHaTa NPOCTUM MHTEPECHUM PayvyHOM, MOXe
6uTK nNpu3HaTa; a oBnawhere 3a Npu3HaBake
KamaTe ob6pauyHaTe KOHPOPMHVM METOAOM MOpa
6UTK 3aCHOBaHO Kako Ha obryajHOM MpaBy, Tako
1 Ha npasBuyHocTK (both at law and in equity). Y
LaHallke BpeMe, NocebHO HAKOH LWTO je yCTaHo-
B/beHo npasuno (Bugetn National Bank of Greece
S.A. v. Pinios Shipping Co. No. 1 (1990) 1 A.C. 637)
Aa 6aHKa Moxe, npema 6aHKapckum obuyajyma
HannahmeaTy Kamaty obpauyHaTty KOHPOPMHUM
METOLOM MO OCHOBY MOTpaXMBaka npema e-
HUM KnujeHTMMma, Hekn he ouekmBatn fa he ce
yCnocTaBUTK NpaBuio npema Kojem he ce kamaTta
obpayyHaTa KOHGOPMHVM METOAOM NPUMEHUBA-
TV y NpUBpPESHNUM CNopoBMMa. Ha »kanocr, To Huje
C/y4yaj ca eHrneckum npasom. Y obunyajHom npasy
(common law) He NOCTOj OCHOB 3a NpU3HaBaHe
Kamate obpauyHaTte KoHGopmHMM MeTogoM. OBaj
OCHOB MOCTOjM MO MpaBy NPaBUYHOCTM (equity);
anun capa Taj OCHOB, 360r NCTOPUjCKMX PA3Nora,
nocToju camo 3a crneuynduyHa noTpaknBama, y
nocebHNM cnyyajeBrMa Kafa Cy YTYXeHu nose-
peHuuu (trustees)."46

44 The Law Commission, Compound interest, Consultation
paper no. 167, London, 2002, cTp. 4.

45 [JocTtynHo Ha: http://www.ucc.ie/law/restitution/archive/
englcases/westdeutsche.htm

46 Ibid, He3BaHUYHM NpeBoOf ayTopa.



lopuHa 2012/13,6poj 1« Year 2012/13, No. 1

Y cnyuvajy National Bank of Greece SA v. Pinios
Shipping Co No 1 and another — The Maira (1990),%”
Ha KOju ce Mo3MBa NpeTXoAHa oanyka [Joma nop-
[0Ba, OQJIyYeHO je Ja nocToje nocebHM pasnosu
fa ce A03BONM ObOpauyyH 3aTe3He KamaTe KOH-
dbopmHOM meTomoM. Pagmno ce o goumK Kynua
6pona 3a Koju je 6aHKa rapaHTOBana, y3 ycroB
A YyKonuko wm3Bpwu nnahawe no rapaHumjy,
perpecHo noTpaxyje og KnujeHTa ucnnahexHun ms-
Hoc yBehaH 3a KamaTy Koja he 6yt obpayyHata
KBapTasHO nyTem KoHpopmHOr metoga obpa-
yyHa. ObjallbeHo je fa ce Huje pey 0 O6MUYHOM
cnyvajy 3ajma, Beh o noTpaxkmBamy HacTasom no
ocHoBy ncnnaheHe rapaHuuje. lom nopgosa ce y
OBOj oAyuM no3eao Ha cnyyaj Yourell v. Hibernian
Bank Ltd(1918) AC 372, y kojeM je 6aHKa 6una
onawheHa fa npunuwe KamaTty rnaBHULM U MO-
Cne nofHolwema Tyxb6e NpoTns KnunjeHTta. baHka
je yTy»Kuna notpaxmBare MO OCHOBY rNaBHMLE
Ca yroBopeHOM KamaTom [0 AaHa nnaharba unm
npecyhetba, a Ha yobuuajeHn (6aHKapCKM) HaumH.
TakaB yrosop npehyTHO yK/byuyje ycioB U3 6aH-
Kapcke npakce Aa je 6aHka osnawheHa ga Kanu-
Tanu3yje KamaTy, a y KOHKpPeTHOM Cnyyajy faa je
oBnawheHa fa To pagu KBapTasnHo.

Y Benukoj bputaHujn je 1998. roguHe foOHeT
NPonncC KojuM je perynucaHa gouma y nnahamy
KoMmepUumjanHNX yrosa, O4HOCHO 3aTe3Ha Kamarta
(The Late Payment of Commercial Debts (Interest)
Act 1998)*8 npema Kome je nosepunay KMao
NpaBo Ha KamaTy 3a Cnyuyaj goure AyxHuka. Ha
OCHOBY OBOT MPOMKWCa, JOHETN Cy MPOMNUCK O BU-
CUHK cTONe 3aTe3He Kamarte (The Late Payment of
Commercial Debts (Rate of Interest) (No. 2) Order
1998, The Late Payment of Commercial Debts (Rate
of Interest) (No. 3) Order 2002).° MNpema oBOM Mpo-
nucy, noBepunay y cnyyajy goure gy*HuKa nma
NpaBO Ha 3aTe3Hy KamaTy Ha roguHem HUBOY Y
BVMICUHN 8 MPOLEHTHMX NMOEeHa N3HaA KamaTHe CTo-
ne Kojy npumemyje LleHTpanHa 6aHKa EHrnecke
(Bank of England) 3a cBoje onepauuje Ha TPXULLTY.
Mponuc n3 1998. roguHe omoryhaBao je manum
npuBpegHUmM apywTsuma (ca 50 nnm mame 3a-
NocneHnx) Aa Of, BeNUKMX NpuBpeaHuX ApyLiTa-
Ba W opraHv3aumja u3 jaBHOTr CeKTopa MOTpaxyjy
KamaTy 3a cfydaj goure, ¢ TUM LWTO je OBa MO-
ryfiHocT 2000. rognHe npowvpeHa U Ha ciyyaj
[oUHbe Manux NpuBpeaHnNxX gpylutasa. lNponncom
13 2002. rognHe Benvka bputaHuja je ycknaguna
CBOje nponuce ca agupektnsom EBponckor napna-
meHTa 1 CaBeTa 0 cripeyaBarby fioLtbe Y nnahamy

47 [ocTynHo Ha: http://www.trans-lex.org/302500

48 [ocTtynHo Ha: http://www.legislation.gov.uk/ukpga/1998
/20/contents .

49 [octynHo Ha: http://www.legislation.gov.uk/uksi/2002
/1675/made.

59

no KomepuujanHUM TpaHcakumnjama? Tako fa cy
CBa NpuBpeaHa ApYyLITBa, YKibyuyjyhn n opraHusa-
umje u3 jaBHOr cekTopa oBnawheHe fa NnoTpaxyjy
KamaTy 3a cnyydaj gouhe of 6vno Kojux npuepes-
HUX JpyLlTaBa WUy opraHv3auuja, ykmbyudyjyhu um
Mana npuBpeaHa apywTBa. KamaTta ce pauyHana
Mo MCTEeKy poKa 3a nnahake nnn, YKOIUKO PoK
Huje ogpeheH, 30 faHa HaKoH ncrnopyke pobe unm
M3BPLUEHE YCJIyre WM HAKOH LUTO OYXHWK Npu-
Mu obaBelTere o gyry. Kamata ce pauyHa nytem
NPOCTOr MHTePeCcHOr MeToAa obpauyHa.

Y aHIMOCaKkCOHCKOM NpaBy pasnuKyje ce Kama-
Ta KOja Teue npe 1 HaKOH cyfAcke oanyke (interest
on pre-judgment and post-judgment debts). Lo
capa je 6uno peun camo o KamaTu rnpe Cyacke of-
nyke (interest on pre-judgment debts). Y cknapy ca
NpPonMcoM O CYACKMM oanykama (the Judgments
Act 1838),°' Ha yKynaH u3HOC hompaxuearba Koje
je npecybeHo, WMo yKrpydyje He CaMO 2/1Ia8HUUY
seh u kamamy, docybyje ce 0arba kamama y sucu-
HU 00 8% Ha 200UWHeM HUBOY, padyyHamo nymem
npocmoz memoda obpayyHa. Ha maj Ha4uH ce jeo-
HOKpamHo spwu ykamahuearee paHuje docybeHe
Kkamame. Y cay4qajy 0a je Oy>XHUK nnamuo 0ye Ha-
KOH ymyerbd, a/lu Ha Opy2aquju Ha4yuH He2o Wmo
je npecybeHo, npema nponucy o BpxosHom cydy
(The Supreme Court Act 1981), cyn je nmao oBna-
whekre Ja oanyyn 0 BUCUHM KaMaTHe CTore U fe-
puogy obpauyHa, kao 1 o Tome aa nu he ce Kama-
Ta payyHaTW Ha Leo WM Jeo AyroBaHOr U3HoCca.
Cyn Huje onawheH pga omoryhu Hannahuamwe
KamaTe YyKOJIMKO je Leo M3Hoc fyra nnaheH npe
nofHolera Tyxbe.

Y cnyyajy Sempra Metals Limited (formerly
Metallgesellschaft ~ Limited) (Respondents) v.
Her Majesty’s Commissioners of Inland Revenue
and another (Appellants) House of Lords (2007)
UKHL34,°2 [lom nopaoBa cMaTpao je Aa TyXKunay
Hema NpaBoO Ha 3aTe3Hy KamaTy obpauyHaTty no
KoHpopMHOM MeTopmy, jep 6u To 6UNo NPOTUBHO
obnyajHom npaBy. MebyTum, jegaH o unaHoBa
Homa nopposa, nopg Hukonc op bupkeHxepa
yKa3ao je pa: ,,06unyajHo npaso (common law) He
6v Tpebano 1 fasbe fa NoaprkaBa OBO HeMpaBuy-
HO peLleme (oa ce 3aTe3Ha KamaTa gocyhyje camo
N3y3eTHO, aKo Ce [lIoKaXe MocTojarbe wTeTe), Beh
6u [Jom nopposa Tpebano fa octatak oBor pec-
TPUKTMBHOI M3y3eTKa obuuajHOr npaBa npeno-
3Ha 6al Kao HEMPUHUWMUjeNHN n3y3eTak OfHe-
NPUVHUUNujenHor npasuna... Y tom cmucny, lom
nopaosa 6u Tpebano ga nNpuxeaty Aa Mo npasu-

50 Directive 2000/35/EC of the European Parliament and of
the Council of 29 June 2000 on Combating Late Payment in
Commercial Transactions

51 [octynHo Ha: http://www.legislation.gov.uk/ukpga/Vict/
1-2/110/contents.

52 [loctynHo Ha: http://www.publications.parliament.uk/pa/
1d200607/Idjudgmt/jd070718/sempra—1.htm, 104,- 111
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ny TyKunaw yBeK Moxe [a Tpaxu 1 JoKasyje Aa
MocToju CTBApHM rybutak y nornegy Kamare yc-
nep poume y otnnatu ayra. OBaj ryburtak moxe ce
HaJOKHaAWTK MOA YC/IOBMMA KOjU Ce npumetbyjy
Ha CBe 3axTeBe 3a HaKHapy lTeTe 360r nospege
yroBopHe ob6aBese!>3 OH cmatpa: ,Ako 6u [Jom
nopoBa WMCKOPUCTMO MNPWANKY Aa pa3maTpa
OBO NuTake (Ja N cyd Y OKBMPY CBOje Haasex-
HOCTM npema 06uyajHOM MpaBy MOXe Aa [OCY-
[ 3aTe3Hy KamaTy MO OCHOBY 3axTeBa 3a JINYHY
pectutyuujy, ogHocHo noBpahaj uM3Hoca HoBUa
Koju je rpewwkom nnaheH unu Koju je nnaheH 6e3
OCHoBa), 6o 6u moryh camo jegaH oaroBop Ha
OBO 3HAuajHO nNpaBHO NuTarbe. HWKO Huje Ha-
BeO HmjedaH fobap pasnor 36or Kora y cnyvajy
Kao LWTO je oBaj (NpeBpemeHo nnahare nopesa
nopeckrM BRACcTUMa), TyXuouy He 6u Tpebano
[OCYAUTU KamaTy obpauyHaTy no KoHGOpMHOM
meTogy. OBakBa kamaTa bvna 61 HeonxofgHa Kako
6un ce nocTurna pecTuTyumja y LenoctTun u crora
NMoCTUrao MpaBUYaH WUCXoh. Y OKBUPY Hapsex-
HOCTW 3a pecTuTyuurjy no obnyajHom npasy, cya
uma osnawhere fa AoHece TakBy npecyay... [a
je npuxsaheH TakaB npucTyn, HecpehHa ognyka
y cnyyajy London, Chatham and Dover Railway
npecTana 6u ga Baxku y nornegy nnahara Kama-
Te 3601 fourbe y oTnnaTty gyra ... BpegHocT HoBuUa
Kpo3 Bpeme ... Tpebasno 6u pasnnkosaTt o Bpea-
HOCTW KOPUCTU KOjY je Ty>KeHW CTBapHO OCTBapmO
Kopuwherem TOor HOBLA. Y KOHKPETHOM ciyyajy
(npeBpemeHo nnahame Nopesa NopeckMm Bnac-
TMa) He 61 OUNO HWYEer HenpaBUYHOT Yy 3axTe-
By Za NMOpecKn opraH, No OCHOBY pecTutyuuje,
nnaTy KamaTty no KoOHPopmMHOM mMeTomy obpauy-
Ha Ha M3HOC yHanpep nnaheHor nopesa, Koju je
CYLUITUHCKM KOPUCTMO Kao 6eckamaTHu 3ajam. Anu
1O Hehe yBek 6UTK cnyyaj. Ha npumep, ctuuanady
6e3 ocHoBa Hehe yBek 61TV y npuaMum Aa 3ancra
Kopuctun cpeactea. OH 61 morao fa HoBay ynna-
T Ha Tekyhu pauyH kog 6aHKe 1 fa 3a To fobuje
Many UM HUKaKBy Kamaty. Y TOM CiyJajy, y 3aBu-
CHOCTM Ofi OKOJIHOCTU, Morio 6u fa byne Henpa-
BMYHO [l@a OH TPNWU MaTepujanHy WTeTy 3aTo LITO
61 Mopao fa nnatu BpeAHOCT HOBLIA KPO3 Bpeme
3a M3HOC KOju je npummno, 6uno Kao kamaTy ob-
pauyyHaTy No KOHGOPMHOM MeToay WM NMPOCTOM
WHTEPEeCHOM paudyHy. /1 oBfie Kao 1y gpyrum cny-
YyajeBMMa, MPaBO pecTUTyuuje je AOBO/bHO ¢re-
KcnbunHo ga omoryhu npasuyaH ucxog. Y uumwy
nsberaBarba HempaBUYHOI UCxopa, cyn 6u y op-
rosapajyhrm cnyvajeBrma mMorao fa oAcTynu of
TPKULLHUX KpUTEpUjyMa npunnkom ogpehreama
BPeOHOCTI HOBLA KPO3 BpeMe, Kao 1y ClyyajeBu-
Ma Kaja npouemyje BpefHOCT buno Kakee gpyre
KOPUCTU KOjy je TY>KeHUN oCTBapmo.>*

53 Ibid, Tau. 92 n 94, He3BaHNYHU NpeBOfA ayTopa.

54 |bid, Tau. 112, 113, 117 - 119, He3BaHWYHU NPEBOL,
ayTopa.
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Y Teopunjn ce yKkasyje ga rnocroje yetmpu nsy-
3eTKa ofj NpaBuna Aa ce 3aTe3Ha KamaTta obpauy-
HaBa MPOCTMM MHTepecHNM meTofoMm. [lpBa ABa
npumetbyjy ce y EHrneckoj of AoHoLlera ofjyKe
y cnopy London, Chatham & Dover Railway Co. v.
South Eastern Railway Co. Y Tom cnopy, om nop-
[0Ba 3ay3€0 je CTaB Aa 3aTe3Ha KamaTa o6payyHa-
Ta No KOHPOPMHOM MeToZy Moxe 6yt gocyheHa
y cnegehum cnydajesuma: (1) ako je To npegsubhe-
HO YroBOpOM (Kao y cniyyajeBuma Page v. Newman
n President of India v. La Pintada Cia Navegacion
S.A) n (2) Kapa peOoBHO MOC/OBakbe UAN TPro-
Bauku obnyajy npeTtnocTaBbajy nnahame 3ates-
He KamaTe obpauyHaTe MO KOHPOPMHOM MeToay
(kao y cnyyajeBuma London, Chatham & Dover Ry.
Co. n National Bank of Greece S.A. v. Pinios Shipping
Co.). Tpehn un3yseTak ogHOCK ce Ha MoryhHocT
pocyhuBarba 3aTe3He KamaTe ob6pauyHaTe no
KOHPOPMHOM MeTogy MO MpaBy MNPaBUYHOCTM
(equity), kao y cnyvajy Westdeutsche Landesbank
Girozentrale v. Islington London Borough Council.
Mpema npaBy NpaBMYHOCTM, OBaKBa KamaTa Ao-
cyhyje ce yBeK Kafjla HEKO KO MOCTyMna Ha OCHO-
BY ofHoca noBepetbsa (fiduciary), Kao wWTO je n3-
BpLMAaL, TeCTameHTa (executor) AU MOBEPHUK
(trustee) HEHaMEHCKM KOPWUCTU CpefcTBa Koja cy
My NoBepeHa Ha ynpasrbarbe 1 Of Tora ocTBapu
pobur. Mopep Tora, 3aTe3Ha KamaTa obpayyHaTa
npumeHom KoHdopMHOr MmeTofa pgocyhyje ce no
npaBy NPaBUYHOCTM W y CIyyajy Kafa LITETHUK
oHemoryhu KoMmnaHuju Aa KOp1CTX HoBaL, NoTpe-
6aH 3a obaBsbatbe rbeHe genatHocTu.">S

4. CTaBOBM HajBMLWNX CyAoBa y
CjegnrbeHm Amepuykmm [lp>kaBama

3a pasnuKy Of eHrneckor npasa, aMepuyko
npaBo je paHO U3rpagwno cTaB fda 3a Cnyyaj go-
Lrbe Y M3Mupetby HoBYaHe obaBese nosepuoLy
npuvnaga npaso Ha 3aTe3Hy KamaTy. OBO npasumno
cafipXaHo je y [lpyroj pesusnju npasusa o yro.o-
puma (Restatement (second) of contracts)>® y napa-

55 J.Y. Gotanda, Compound Interest in International Disputes,
BOCTYynHo Ha: http://ouclf.iuscomp. org/articles/gotanda.
shtml, He3BaHUYHM NpeBof ayTopa.

56 Restatement (second) of contracts je 36upkKa npasuna Koje
je kKoMnunMpao AMeprYKN MHCTUTYT 3a NpPaBo U npep-
CTaBJba HajuMTMpPaHWja Npasuna 13 obnnraLMoHor npasa
Koja Hemajy obaBe3yjyhu kKapaktep. Mehytum, npodecu-
OHaNHM ayTOPUTET Hajro3HaTUjUX aMepUYKMX NMPaBHUX
TeopeTuyapa Koju cy Kpeupanu npasuna, omoryhuo je
Jla ce oBa MpaBuna cmatpajy HedbOopManHVM N3BOPOM
aMepuyKor npaBea, Koja ce YecTo LUUTUPAjy Yy HajBULLKMM
CYACKMM ofnykama. Komnunauuja oBux npasuna 3anou-
eTa je 1962, a 3aBpLueHa je 1979. rogmHe. Y npBoj peBu-
3uju yroBopa y ofiesbky 337(a) Restatement of the Law of
Contracts (1932) 6uno je npeasubeHo: ,YKONNKO yroBop-
He CTpaHe HKCY YrOBOPOM perynucane gpyrauunje, Moxe
Ce HamnaTUTU KamaTta payyHata MpOCTUM WMHTEPECHUM
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epagpy 354 - ,Kamama kao oowmema” (Interest as
Damages), npema Kome ce, ako ce nospepa yro-
BOpa cacToju y Hennahawy ogpeheHe cyme HOB-
L Un HeBpPLLEHY HEKOT YNtbera Cca ogpeheHom
Unn oapearBOM HOBYaHOM BpefHowhy, Kamara
MOXe TPpaXXMTu off BpemMeHa Kaja je obasesy Tpe-
6ano U3BPWUTK, 1 TO Ha AOCNENN U3HOC YMatbeH
3a CBe ofbuUTKe Ha Koje MMa MnpaBO YroBOpHa
CTpaHa Koja je noBpeguna yrosop. Y cBum apy-
rMM CnyyajeBMMa, TakBa KamaTa MOXKe 6utn [o3-
BOJbEHA aKo 61 TO 61O NPaBUYHO, U TO HA OHQj
N3HOC Koju 61 npeacTaB/bao NpPaBUYHY HakHagy
Aa je nnaheH o gocnenoctn obaeese. >/

BpxoBHu cyg MNeHcnnBaHwmje je y cnyvajy TruServ
Corporation, successor by merger to Servistar Coast
to Coast Corporation, f/k/a Servistar Corporation,
v. Morgan’s tool & Supply co., inc., John L.Morgan,
and Gil N. Morgan, (2010)>8 HaBeo faa ,4aK 1 Kaaa
npaBo YrOBOPHe CTPaHe Ha HanmaTty KamaTe Huje
N3pNYNTO YrOBOPEHO, YTOBOPHA CTPaHa Koja Huje
KpuBa 3a noBpefy YroBopa MOXe 3axTeBaTu Ka-
MaTy, Kao 0bNMK HakHaje WTeTe, U TO Ha M3HOC
KOoju Apyra yroBopHa CTpaHa fyryje rno yrosopy.
Cyn TakBy KamaTy O3HauyaBa Kao KamaTy Koja ce
pocybyje npe npecyne (pre-judgment interest).
CBpxa OBe KamaTe Kao HakHafje wTeTe je fJa
owTeheHy cTpaHy obelTeTn 33 N3HOC HOBLA KOjU
joj no npasy Npunaga v Aa joj NPy>u NyHy ofL-
TETY UV HaKHaZy 3601 HE3aKOHUTOT YrpoXKaBaha
HEHNX MMOBMHCKMX NpaB.a. [1paBo Ha KamaTy Kao
eNemMeHT HaKHafe LTeTe Huje KasHa, Beh je 3a-
CHOBAHO Ha OMLWTOj NPETNOCTaBLM Aa HEU3MMPU-
Barbe HoBYaHe obaBe3e JOHOCU AYXHUKY AobuT,
a IoBOAM A0 LTeTe Mo nosepuoua.’?

Anenaunonn cyn CjegmmeHnx Amepuykmnx
OpxaBa y cnyuajy Benefit Trust Life Insurance
Company v. Union National Bank of Pittsburgh
(1985)%0 no3Bao ce Ha UCTO NPaABWO Kada je uu-
TMpao cnyyaj Palmgreen v. Palmer’s Garage, Inc.,
383 Pa. 105, 117 A.2d 721 (1955), y Kojem je cyq

pauyyHOM, Kao wTeTa y Ciyyajy noBpefe yroBopa Kaja
TY>KeHU NoBpeAn yroBopHy obasesy Aa nnatu ogpeheHun
W3HOC HOBL MAN i@ U3BpLLIM YMHUAOY unja je BpegHOCT
M3paxeHa y HOBLY Y YroBOPY WM Ce MOXe OfpefuTu
MaTeMaTUYKMM obpadyHom nomohy Kputepujyma 13 yro-
BOpa MM 13 noctojehux TPXKUWHMX LeHa npeameta y
nMTary, C TM fia Ce KamaTa Jofesbyje Ha M3HOC Aiyra unm
HOBYaHy BpPeHOCT 13 BpemeHa Kaja je obasesy Tpebano
U3BPLUWTYW, HAKOH CBMX YMatb€hba Ha Koje TYyXKeHu Mma
npaso.’ (He3BaHnyHM NpeBoA ayTopa.)

57 He3aHn4HM npeBof ayTopa.

58 [octynHo Ha: http://thekuhnlawfirm.com/minnesota-
contract-lawyers-claim-prejudgment-interest-client-cli-
ent-prevails-acts-unreasonably-delaying-litigation/

59 Ibid, Tauka D. Prejudgment interest, He3BaHWYHW NPEBOL,
ayTopa.

60 [ocTynHo Ha: https://bulk.resource.org/courts.gov/c/F2/
776/776.F2d.1174.84-3812.84-3801.84-3780.html
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CTao Ha CTaHoOBMLWTE fJa ,Cyd Yy CBMM CNyyajeBnma
KOju MPOUCTMYY M3 YroBopa, fO3BOSbaBa Kamaty
Mo 3aKOHCKO] CTOMM of TpeHyTKa Kaga nnahare
HWje N3BPLLUEHO, NaKo je MOCTojaNla TakBa obaBe3a
OyHUKKa". YTBphrBare n3Hoca TakBe KamaTe He
3aBuUCK of cnobopaHe oueHe, Beh je TO 3aKOHCKO
npaBso ,Koje NPonCTMYe 13 NOBPeaEe NN Npeknia
YyroBopa, Nof YC/I0BOM Aa Ce LTeTa MOXe yTBpAu-
T nyTem obpauyHa yak u ako noctoju bonafide
crnop o n3Hocy fgyra”s!

CjeanrbeHe Amepunuke [pxaBe Hemajy ca-
BE3HUW 3aKOH KOju perynuviue metopn obpauyHa
3aTe3He kamate, Beh je OBO nuTame perynmcaHo
3aKoHMMa deaepanHux apaBa.b? BehuHa ux
3abpatbyje UM orpaHunyaBa NpuUMeHy KOH$opm-
Hor MeTofa obpauyHa Kamate. Ha npumep, y ap-
XaBama bbyjopk n KanudpopHuja 3ate3Ha kamata
ce payyHa y3 NpUMeHy NPOCTOr UHTEPECHOT payy-
Ha y3 ofpeheHe usysetke. Y gpxasu Hyjopk Ka-
MaTa payyHata KOHPOPMHVM MeTodoM obpadyHa
MOXe Ce foCYAUTM CaMO YKOJMKO je TO M3PUUNTO
npeasuheHo NocebHMM 3aKOHOM WS YTOBOPOM.
3ate3Ha KamaTa obpauyHaTta no KoHbOpPMHOM
meToay mdocybyje ce y cnydajy nospene ofHoca
nosepemra (puayumjapHmnx npasa). CIMYHO je Uy
npxasu KanndopHuja, y Kojoj ce kKamata obpauy-
HaTa MO KOHPOPMHOM METOAY MOXe AOCYAUTU Y
CKnagy ca 3aKOHOM MM Cropa3yMoM CTpaHaka. Y
cknagy ca ogesbkoM 3288. [pahaHcKor 3aKOHMKa
KanndopHuje,53 nopota moxe gocyautn Kamarty
obpauyHaTy MNpYMeHOM KOHGbOPMHOr mMeTofa Y
CNOpOBUMa KOju He Mpowu3fiase U3 yroBopa, Kao
LUTO je cryyaj ca HaMepHOMMOBPEeAOM OfHOCa Mo-
Beperba. Cynosu y apkasu [lenaBep Ha CnvyaH
HauMH NpaTe TPaANLMOHANHO NPaBUO Aa ce Npu-
MeHyje camo MPOCT KamMaTHU 06pauyH, ocM ako
je yroBopom unm 3akOHOM A03BO/beH OOpayyH
KamaTe npe OOHOLWEHa npecyfe no KoHbopm-
HOj cTonu. JefaH TakaB u3y3eTak npeasubeH je y
oferbKy 262(i) 3akoHMKa 0 NpBpPeaHUM 4PYLUTBU-
Ma [lenaBepa, npema Kome CyA Mma npaso Aa fo-
cyan KamaTty obpayyHaTy no KoHGopMHOM MeToay
no Ty»OM akuMOHapa 3a yTBphHMBarbe MpaBUYHe
BPEOHOCTM HUXOBUX aKLMja Y NMOCTYMKY Crnajakba,
a Boaehu ce CTBapHMM CTakbeM Ha TPXKULWITY.54

Y npecyau cypa y gpxasu Oenasep (Delaware
Chancery Court) y cnyyajy Onti, Inc. v. Integra Bank,
Inc. (1999),%> HaBoau ce fa: ,jeAHOCTABHO Huje

61

62 J.Y. Gotanda, op. cit.

63 California Civil Code, poctynHo Ha: http://www.leginfo.
ca.gov/.html/civ_table_of_contents.html

64 Bupetn cnyyaj M.G. Bancorporation, Inc. v. Le Beau
(1999), pocTynHo Ha:

http://www.wfu.edu/~palmitar/Law&Valuation/chapter%20
3/3-4-3example.htm.

65 [JloctynHo Ha: http://caselaw.findlaw.com/de-court-of-
chancery/1121665.html
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BEPOBATHO [l Ha AaHaWHUM GUHAHCUJCKUM Tp-
XKNLWTUMA HEKO N1Le Koje je JOBOSbHO MHGOPMU-
CaHO Aa HewWTo YCrewHo NPoLeHn NCTOBPEMEHO
6yne TONMKO HeMHbOPMUCAHO Aa MHBeCTMpa Y3
npocT obpayyH KamaTe — Yak Cce M Ha ynore Ha
WTeOHUM KrWKMLaMa KamaTa obpauyyHaBa Mo
KOHPOPMHOM MeToay, 1 To AHeBHO. OBa OCHOBHaA
E€KOHOMCKa peasiHOCT CHa)KHO MU YKasyje Aa cy
CTpaHKe y criopy 6ap TONUKO GUHAHCKJCKA WH-
dopmurcaHe Kao MMaoun WTeAHUX KibXKKLa U Aa
Tpaxe Hajmare nctu nospahaj Ha cBoj ynor, 36or
yera KamaTa Kog criopoBa Tpeba fa 6yge obpauy-
HaTa KOHPOPMHMM METOAOM Ha AHEBHOM HVBOY,
a He meceyHo. LLITo ce Tnye pyXKHUKa y OBaKB/M
CMOPOBKMMAa, joLU je Texke 3ammncuTi fa 6m caspe-
MeHa KOMMaHWja Tpakunaa KamaTty Mo MpoCToMm
KamMaTHOM pauyHy Ha CBOja cpeAcTBa. He moxe ce
3amMucnnTi ga 6u nHGopMUCaHN NOCIIOBHN YOBEK
... YNIOXMO CpefcTBa KOMMaHuje y UHCTPYMeHTe
Koju Aajy KamaTty obpayyHaTy no npocToM Kamar-
HoM ob6pauyHy. Takohe, Huje moryhe 3ammncnuTm
Aa 6u KpeguTopy 0fo6pPUNM KOMMNaHWjU Kanutan
y3 KamaTy Mo NPOCTOM MHTEPECHOM pPayyHy. 66

Y cnyyajy Koju je npouctekao u3 nospepe
nateHta Dynamics Corporation of America v. the
United States (1985),57 cyp je CTao Ha CTaHOBULITE
ha ,KOHPOPMHN MeTof obpauyHa 3aTe3He KaMa-
Te MOXe MHOro NpubnmxHuje goctnhin 3axTeB 3a
,M3BpLUetbe NoTnyHe npasge m3mehy Tyxnoua n
CjeanteHnx [ip»kaBa” No OCHOBY MpaBUUHE HaK-
Hage nponuvcaHe MNeTm amaHgMaHoOM."68

Cnop Michelson v. Hamada (1994)%° npowc-
TeKao je M3 JOroBopa TyXMOLA Ja Ca TYXeHUM
Aenv nekapcky opanHauujy, y3 obaBesy TyxkeHor
[a 3a nocebHy HakHafgy, o6aB/ba 1 NOC/IOBe Han-
naTe noTpaxmBama TyKMOLA 3a ycsiyre npyxeHe
nauyvjeHtuma. Buwn cyg y Jloc AHhenecy ctao
je Ha cTaHoBMWTE Ja je TyXKeHW Yy OBOM criopy
rpy6o 3noynotpebuo ofHOC MoBeperba Kaja je
HannaheHn HoBaL MpeycmMepuo 3a Apyre CBpXe,
na je [OCyano Aa TyXKeHn Ma He camo obaBesy Aia
NnaTy M3HOC AyroBaHOr HOBLA, HaKHaAy LTeTe 3a
nospeny duayumjapHe obasese, HakHagdy LTeTe
3a NpeBapy, 3aTe3Hy KamaTy Ha HaBeJeHe U3Hoce
Koja ce pauyHa KOHGOPMHUM METOLOM 06paydyHa,
Beh 1 ka3HeHy ogwTeTy (punitive damage).

Y cnyvajy Westbrook v. Fairchild (1992)79 Ane-
naumoHu cyn y KanndopHuju je y cnopy nosogom
nospefe ¢uayumjapHor npasa npecygvo Aa Ty-

66 Ibid. He3BaHMYHYK NMDEBOO avToDa.

67 [octynHo Ha: https://bulk.resource.org/courts.gov/c/
F2/766/766.F2d.518.85-650.85-578.html

68 Ibid, He3BaHNYHM NpeBof ayTopa.

69 [octynHo Ha: http://law.justia.com/cases/california/caapp
4th/29/1566.html

70 [JoctynHo Ha: http://law.justia.com/cases/california/caapp
4th/7/889.html

CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

XKeHW nnaTtu 3aTe3Hy KamaTy Ha gocyheHun nsHoc
Ka3HeHe opwTeTe y3 NpumeHy KOHGOPMHOr Me-
Tofja obpauyHa. MHTepecaHTHO je ga je y oBOM
Cny4ajy cyn LOCYAMO 3aTe3Hy KamaTy Ha oful-
TeTHU n3Hoc oppeheH y npecyau (post-judgment
interest). Y o6pa3noxetrby OaJiyKe, Cyf je HaBeo fa
je Tyunay npetprneo wWTeTy ycnen NocTynarba
TY>KEHOr Koje npefcTaB/ba NoBpesy OAHOCa noBe-
pema. Y npeueneHTHOM NpaBy yCTa/beHoO je npa-
BUJIO Aa CyA, Y CJlyyajy Kafa HeKo 3noynotpebu
OHOC NoBepeH-a, Na MMOBUHOM NOBepeHMKa Y-
paB/ba y CBOjy KOPUCT, MOXe TO nuue obasesatu
Aa NnaTy 3atesHy Kamaty obpayyHaTy KOHpopMm-
HUM MeTofoM ObpauyHa, jep ce npeTnocTaB/ba
[a je octBapuo pobut of Takee ynotpebe Tyhe
nmosuHe. OBO MpPaBUNO Ce KOPUCTM Mpe cBera
KoL ofMepaBatba 3aTe3He KamaTe Koja Teye A0
[laHa floHoLWeHa npecyae (pre-judgment interest).
MebhyTuMm, Ccyn je y KOHKPETHOM Ciy4ajy 3ay3eo
CTaB [a ce OBaj HauMH obpauyHa 3aTe3He KamaTe
MOKe NMPUMEHUTU U Ha JocyheHn n3Hoc us npe-
cype, jep ce MoXke NMPeTnocTaBUTU Ja je TyKeHu
3aApKao u Taj gocyheHn n3Hoc, na he octBaputu
[06uT of Kopuwhera Te MMOBUHE, OJHOCHO Aa
he KopUCHWK 61TK yckpaheH 1 3a TakBy JOOUT.

YroBopHe CTpaHe MOry Yy yroBopy npegsuie-
™ pa he ce kamaTta obpauyHaBaT KOHGOPMHMM
MeTofOM ObpauyHa, C TM Aa TakBa YroBOpHa Of-
penba mopa 6uTK jacHO cTUnynucaHa. BpxoBHM
cyn KanndopHuije je y cnyyajy McConnell v. Merrill
Lynch, Pierce, Fenner & Smith, Inc. (1978),”1 y kojem
je Tyxnnau Tpakuo fia ce Ha MUHYCHUW cango 6po-
KepCKOr payyHa KoA Ty»KeHor He obpauyHaBa 3a-
Te3Ha Kamata nyteM KOHGOPMHOr MeTofa, CTao Ha
CTaHOBMLLTE [la Ce MOXe CMaTpaTu Ja je yroBopeHa
nprMeHa KOHGOPMHOT MeToZa obpadyHa 1 yKoIu-
KO Ce y YroBOpY Hanasu Kraysyna Koja ce nosuBa
Ha ,yobuuajeHy npakcy nocnoBarba TyeHor.

BpxosHu cyg CA[l je y cnyuajy Barbara Smiley v.
Citibank (South Dakota), N.A. (1995),72 opnyuyjyhn
no NuTakby Aa NN Ce 3aTe3Ha KamaTa Moxe obpa-
yyHaBaTV M UCKa3UBaTW Y ancoslyTHOM, a He CaMo
Yy penatuBHOM (MPOLIEHTHOM) M3HOCY, [O3BOMMO
na 6aHKa Koja je n3gana KpegutHe Kaptuue Visa
n Mastercard obpayyHa 1 HannaTu KamaTy Ha JocC-
neny Kamaty. KOpMCHUK KapTuua — Tyxunay n3
KanndopHuje 3akmyuno je yropop o kKopuwhery
KapTuua ca 6aHKOM Koja je nmana ceguwiTte y Jyx-
Hoj [lakoTu, No Kojem je umao obasesy ga nnaha
oppebheHe n3HOCe HakHage 3a HeusMupeHy oba-
Be3y M 3aTe3Hy KamaTy YKONMKo GnaroBpemeHo

71 [JocTtynHo Ha: http://scocal.stanford.edu/opinion/mcconnell
-v-merrill-lynch-pierce-fenner-smith-inc-28076

72 [locTynHo Ha: http://www.law.cornell.edu/supct/
html/95-860.20.html
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He naTM MUHUMaNHW n3Hoc obaBese. YroBop 3a
jepHy of kaptuua (Classic Card) npegsuaeo je pa
he 6aHKa HannaTUTU HakHagy of 1,65% Ha npo-
CeYHWN [HEeBHW canjo 3a MeceyHy obaBesy YKo-
NIMKO TYXKWMaL, He MiaTh YKynaH U3HOC obaBese
npe Jocnenoctv. 3a CBakM MeceYHn obpauyH y
KojeM TyXXunay He naatym MUHUMaNHW MeCeYHU
M3HOC Yy POKY of 25 fgaHa of faHa [ocnenoctu,
6aHKa je HannahuBana HakHagy of 15 fonapa no-
pen MeceyHe Kamate. YroBop 3a Apyry KapTtuuy
(Preferred Card) npenBuzeo je ga yKonvko Ty»Ku-
nay He nnaTty obaBesy y LeNoCcT O AOCMeNocTy,
6aHKa MMa NpaBo [a yBeAe MeceuyHy HakHagy of
1,4% Ha NpoceyHO AHEBHO CTambe ayra. AKO TY»u-
nay He Nnaty MYHUMaNHN MeceYyHn N3HOC Yy POKY
o 15 gaHa op gaHa pocrnieha, 6aHka he HannaTu-
TU HakHagy 3a Kallkbehe Yy U3Hocy of 6 gonapa
nopep meceyHe kamate. AKO Taj MUHMMANHN U3-
HoC oTnnaTte He 6yge ynnaheH fo cnepgeher gaty-
Ma [o Kojer Tpeba m3BpwuTU oTnnaty cnegeher
MWUHUMAJIHOT MeCeYHOr M3Hoca, baHKa je morna
na Hannatn Behu op cnegehux nsHoca: gofaTtHy
HakHagy 3a Kawmere of 15 ponapa nnmn 0.65%
of ctamwa gyra. Cyg je npMMeHMoO NpaBo JyxHe
Hakote, rae je 6uno ceguwTte GaHKe, Koje je po-
3BO/baBaji0 OBaKBe HaKHafe, a Huje MPUMEHMO
3aKoH o 3aWwTuTK notpowava KanudpopHuje, kojn
je nospeheH. lo3sorbaBajyhn na ce Ha gocneny
KamaTy, 6uSio fa je McKasaHa y ancofyTHOM Wiu
NpoLeHTyasIHOM M3HOCY, Hannahyje HOBa Kamarta
360r goute, cyn je y CYyWTUHU MPUXBATUO KOH-
$OPMHUM HauMH obpavyHa KamarTe.

CraB cyfnoBa Koju cy [O3BOSbaBanu obpayyH
KamaTe KOHPOPMHUM METOLOM 3aCHMBAO Ce U Ha
YMHEHMLM [la Ce TYXKeHU HeonpasgaHo 06oraTno
TaKo LUTO HMje U3BPLUNO CBOjY YroBOPHY 0baBesy,
LUTO je cyA M3jegHavaBao ca kopuwherem 6ecka-
MAaTHOT 3ajMa UM Ha YNHEHNLN A je HeUYntbere
TY>KEHOI YCKpaTUO TY>KMOLYy MNpaBO Aa YNoXu
HOBaL, 1 fia 3apajn TakBy Kamary.

Y npakcu caBe3HUX CyfoBa, Y HeJOCTaTKy Mo-
cebHMX 3aKOHCKUX oapepaba, NTaka Koja ce oa-
HOCe Ha 3aTe3Hy KaMaTy pellaBaHa Cy y cKnagy ca
3aKkoHUMa depepanHux ppkasa. Y ciyyajeBrMa
Kafa Cy CaBe3HM CydoOBM peluaBanu CriopHa nu-
Takba Y BE3U Ca 3aTe3HOM KaMaTom 6e3 npumeHe
3aKoHa depepanHuX Ap)kaBa, NPUMEHUBAH je
KOHPOPMHU MeTog 06paydyHa, Kao HNp. y cydajy
NMOMOPCKMX CMOPOBa, Y cNyyajy gocyhera opLwu-
TeTe y BUAY 3a0CTanux 3apafa Kog cnoposa npo-
NCTEKNNX N3 ANCKPMMUHAUMje Ha Nociy, Kog rno-
BpeAe npasa M3 nateHaTta u Cl. caBe3Hn CY[OoBMU
cy pocybrBanu Kamaty no KOHGOPMHOj MeToA 1
y CAlyyajy Kafa je TyXKuiay Mopao fa ce 3adyxu
Mo TakBOj KaMaTu 360r [oLHe TYXKeHOT MO OCHOB-
HOM nochny.
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Y cnyuajy Oil Spill by the Amoco Cadiz off the
Coast of France on March 16, 1978,73 AnenaunoHn
cyn CAl-a obpasnoxuo je gocyberbe Kamate mno
KOHPOPMHOM MeToAy Kao Hajborby HauvH fa ce
TY>XVoLy HaJoKHaaun HemoryhHOCT Aa Kopuctu
HoBau. Cnyyaj Amoco Cadiz ogHoch ce Ha 06je-
AvkbeHe anbe no cropoBMMa 360r M3nMBahba
HadTe 13 cynepTaHKepa Koju ce HacyKao y 6nmsu-
HW obane bpeTame. Y oBOM ciiyyajy AnenaumoHu
cyn CA[l je notBpAno npecyae y Kojuma je ¢paH-
LYCKUM Ty»Knoumma gocyheHa HakHafa wwteTe y3
KamaTy no KOHGOpMHOj meTogun. Mebytum, nctm
Cyd je oueHMO fa KamaTa Ha HakHapy lTeTe [o-
cybeHy npema eHrfeckom npaBy Moxke fa 6yge
obpayyHaTa camo Mo MPOCTOM UHTEPECHOM pa-
UyHy, 3aTO LUTO EeHrnecko npaBoO He A03BO/baBa
ynotpeby koHpopmHor metopa. Cyp je objacHno
[a ,WITeTHUK K3BpLIeHEM Jenvkta of owTehe-
HOr cTBapa moBepuoua (KpeauMTopa) MUMO He-
roge Bosbe. Mlako moxe npohu Heko Bpeme npe
Hero wTo owTeheHn npubaBu Cyacky OANYKY,
Kaja TakBa opfiyka 6yme poHeTa, cmaTpahe ce
Aa je obaBe3sa HacTana y TPeHYTKy MpOoy3pOKo-
Batba WTeTe. Kog yroBopeHux (BOSbHUX) KpeauT-
HUX TPaHCcaKumja, AY>KHWK 3a No3ajMIbeHN HOBaL|
nnaha KamaTty no TPXKMLUHOj CTONW (HajHMXa of-
rosapajyha ctona 3a Kamaty o npecyberba, 3aT0
wTo 6 KpeguTop MUMO CBOje BOJbE MOrao Aa
HannaTn Buwe Aa je ogobpasBao 3ajam). KamaTa
npe npecyhera No TPXKMLWHOj CTONY AoBOAN 06e
CTpaHe y No3mumjy y Kojoj 6u bune fa je HakHaga
nnaheHa ogmax.74

HepasHo, y cnyuajy McKesson Corp. v. Iran
(2012),7% xan6enn cyn CAL 3a OncTpukt Konym-
6uja, ogbro je Ja pocynm KamaTy obGpaudyHaTty
No KOHGOPMHOM METOLY MatbMHCKOM BRACHUKY
mnekape 13 MpaHa HakoH WTo je NpaH ekcnpon-
pucao meroBe ygene y Toj komnaHuju 6e3 6muno
KaKBe HaKHapge.

3aKsbyyak

Hawe npaBo je HakoH AyXer nepuoga Hanyc-
TUNO KOHGOPMHM MeTof 0b6pauyHa 3aTe3He KaMa-
Te. Capa ce NPOCT MHTEPECHW padyH NnpuMerbyje
npuavkoMm obpavyyHa 3aTe3He Kamate, 6uno Aa
ce oHa obpauyHaBa Ha [MHapCKa WNN AeBU3Ha
notpaxueara. OBaj meTog o6pauyHa 3aTe3He Ka-
MaTe npuMemyje ce 6e3 n3lyseTka 1 6e3 ob63mpa
Ha JyXMHYy Tpajatba obpauyHa Kamate. Tume je

73 LoctynHo Ha: http://www.wfu.edu/~palmitar/Law&Val
uation/chapter%201/Documents/AmocoCadiz.html.
74 Ibid, He3BaHNYHM NpeBOg ayTopa.

75 [octynHo Ha: http://www.cadc.uscourts.gov/internet/
opinions.nsf/12DDD388C0A196A1852579B200535D1F
/$file/10-7174-1360755.pdf



64

Halle NpaBoO Harnacuno npBy GYyHKUWjy 3aTesHe
KamaTe Kao HafjoKHaje MpeTnoCTaB/beHe LUTETE
nosepuoua 36or Hensmmpera obaBese y yroo-
peHoM poky. KoHpopmHM MeTon obpauyHa 3a-
Te3He KamaTe Harnawagao je KasHeHy OyHKuujy,
HapouuTo Yy Cnyyajy Kafa ce 3aTe3Ha Kamata 06-
pauyHaBana 3a Nnepuog AyXu of roguHy aaHa.

Y aHrN0CaKCOHCKOM MpaBy 3aTe3Ha Kama-
Ta ce Mo npasuny obpayyHaBa nyTem npoctor
WNHTEPECHOr payyHa, AOK ce KOHGOPMHM MeToq
obpauyHa npumemyje camo y cnyyajeBnma Kaaa
je To 3aKOHOM NPOMMCaHO UM YTOBOPEHO, Kao
MYy OHUM CrlyyajeBMma y Kojuma je Tyxunaw, fo-
Ka3ao fja NnocToje nocebHn pa3nosm 3a NpUMeHy
Tor metofa. Mlako oba cnctema npunagajy npe-
LeAeHTHOM npaBy M KOHPOPMHU meTof obpayy-
Ha 3aTe3He KamaTe npuMemyjy caMo Kao n3yse-
TaK, aprymeHTaumja u Agyx ognyka je pasinyur.
Y eHrneckom npasy, Koje mma ayry Tpaguuumjy
N CNopo npoampare MPOMeHa y YKOpereHU
cucTeMm, n3yseumn y CMUCy npumeHe KoHGopm-
HOI MeTofa Ce NMpUMekrbyjy BeoMa pecTpuUKTmB-
HO, y yeTupu rpyne cnydyajeBa (Hajuewhe kop
npeBape 1 rpybe nospeae ofHoOCa NoBepetba).
AmepunyKko npaBo, MaKo CBOje KOpeHe Byye u3
eHrfieckor, rnokasyje cee jaye TeHAeHUMje 3a
npumeHy KOHPOpMHOr metopa obpauyHa, no-
cebHO y NpuBpeaHMM cnopoBmMa. KoHGOpMHM
meTof, obpayyHa [O3BOJbEH je Y MarbeM 6pojy
denepanHux gpxaBa Kao NPaBuUIo, a y HEKUMa
Kao m3y3eTak, U To camo y ogpeheHnm obnac-
TMma (nojeanHn 6aHKapCcKn NoCioBU, NoBpeae
npaBa naTeHTa, NpeBape u rpybe nospene oa-
HOCa nosepera n c.).
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A comparative view on the decisions of the
highest courts of Serbia, UK and the USA
on the implementation of the compound

method of calculating interest rates

In our legal system, the creditor under monetary ob-
ligation is always granted default interest if the debtor
defaults, as a compensation for assumed damages. This
assumption has not existed in the legal system of Great
Britain, but the right to default interest was gradually in-
troduced through judgments of the highest courts of law.
On the contrary, the American legal system has in the early
days taken stand that, in case of default of a debtor un-
der monetary obligation, a creditor has a right to default
interest. This interest may be calculated according to the
proportional (simple interest) or compound method. The
main characteristic of compound method is that interest
is calculated not only on the principal, but also on the pre-
viously calculated interest, which has been capitalized. Af-
ter a long period of calculating default interest according
to compound method, our legal system finally departed
from it in 2012. In the common law system, default inter-
est is, as a rule, calculated according to simple interest
method, while the compound method is applied only if
it is prescribed by law or agreed upon, as well as in cases
where the creditor has proved the existence of special cir-
cumstances requiring the application of such method. In
the English law these exceptions are applied in a restrictive
manner, while the American law shows growing tenden-
cies to apply compound method in commercial lawsuits.

Key words: default interest, compound interest,
judgments, Serbia, Great Britain, United
States of America
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SAWTUTA NPABA MABBUHCKUX AKLUAOHAPA U
NMPUHUMUN JEAHAKOI TPETMAHA

Buonema Bekosuh-hynagpuh, MA
CmyoeHm 0okmopcKux cmyouja
lMpasHu hakynmem YHusep3sumema y beozpady

Aymop aHanusupa OocHosHe NpuHyune 3awmume
Npasa MarbUHCKUX AKYUOHApA — NPUHUUN jeOHaKoe
mpemmana (pasHonpasHoOCMuU) akyUuoHapa u NpUuHyUn
gehuHe u 3awmume MarouHe. Pey je o yHU8ep3aiHUM
NPUHYUNUMA, Koju cy npuxeaheHu y npagy npuspeoHux
Opywmasa 0aHawruye Kao 0CHOB8HU nocmynamu. Tu
NpuHYUNU ¢y y nNojeduHUM NpagHUM cUCmMemMumad eKc-
NAUYUMHO UCKA3aHU y KOpNOpamugHUM 3dKOHUMA, Y
Opy2uma UMIUYUMHO, aslu Cy HeCyMrUB0 NPUCYMHU.

AKmyesiHa eKOHOMCKAd U OpywmeeHa Oewdsarsd
Hamehy KoMnaHujama HUMaso Aak 3a0amak — ycknabu-
8arbe PA3HOBPCHUX, HEPemKo CynpomcmassbeHux UH-
mepeca. Y makeom noc/108HOM ambujeHmy Hajy2poxe-
HUjuU Cy MareUHCKU aKyuoHapu, na ce ykasasaa nompeba
3a Kpeuparbem mexaHuszama koju he ux Ha adekeamaH
HAYUH 3awmumumu, a Koju Nndk no4usedajy Ha nome-
Hymum npuHyunuma. Yume pada je uzsoherbe Hay4HO
3dCHOBAHUX 3aKk/wydaka o nocmojehoj 3akoHcKoj pe-
eynamusu y obnacmu 3awmume npasa MAarbUHCKUX
akyuoHapa y Penybnuyu Cpbuju, kao u ¢popmynucaree
npedsioea moz2yhux pewerod 3a euKacHujy 3awmumy
MarbUHCKUX aKyuoHapa.

KrbyuHe peun: MarUHCKU aKYUOHAPU, NPUHYUN jeOHa-
Koz mpemMaHa akyuoHdpd, NpuHyun
gehiuHe U 3dwmume MdarbUuHe, npasa
MAarUHCKUX aKYUOHAPA.

1. YBogHa pa3maTpatba

OfBajarbe BNacHULWTBA Of ynpaBibauke QyHK-
Uuje OOBENO je OO HU3a MO3UTUBHUX edekaTa,
Of} KOjUX ce Mo CBOM 3Hauyajy n3aBajajy ABa: no-
Behawe eduKacHOCTM ynpaB/barba y aKuuo-
HapCKOM [PYLTBY Kao Haj3HauyajHujeM OOnUKy
LpPYLUITBa KanuTana, i peBolyLiOHapHe NpoMeHe
y CMCTeMy KOprnopaTuBHOI ynpas/barba. Kaga je
nak pey o HeraTVBHWM MOC/eAunLama oBOr npo-
ueca, Tpeba ykasaTu Ha OeCTPYKTMBAH YUMHaK
nopacta TeH3uja n3mehy ABa jegHaKko NermTumHa,
ann UCTOBPEMEHO CYNpPOTCTaB/beHa, MHTepeca Y
OKBUMPY TOr ApywTBa. KOHKPETHO, NpoceYyaH au-
PEKTOpP aKUWOHaApCKOr ApyLITBAa Hema HW npu-
6NXKaH MHTEepPeC 3a MaKCUMM3MparbeM [oOMTK
LpPYLITBa Ha yvjeM je yeny, y Of4HOCY Ha UHTepec
NPOCEYHOr akunoHapa. Pasnor nexu y unmeHu-
UM fa AMPEKTOP MMa 3arapaHToBaHa NprMarba v
L@ Ha HbUKX, MO NPaBUIY, He yTUYe YCNewHoCT no-

cnoBarba KomnaHuvje. bpojHu cy npumepn nNoky-
Waja NpYMeHe CTUMYNATUBHMX Mepa,’® mehyTum,
HU Taga fy6oku ja3 nsmehy oBux cybjekarta akuu-
OHapckor apywTtea Huje npemolwheH. CBe TO He-
ABocMMCIeHo ynyhyje Ha 3aKkrbyyak fa je unysuja
roBOPUTK O aKLIMOHAPCKOM APYLUTBY Kao XapMo-
HWYHOM 1 CKNaAHOM MpaBHOM CybjekTy.””

OcHOBHU 3axTeB KOju ce MocCTaB/ba ,MOfAepP-
HOj Kopnopaumju’8 jecte ctBaparbe boratcTea 3a
B/IaCHMKE 1 ApYre UHTepPeCcHe rpyne Ha oAroBopaH
HaunH. Kako 61 ncnyHuna cBojy eKOHOMCKY CBPXY,
Kopnopauuja Mopa Aa ycKnagu pa3sHOBPCHe, He-
peTKo CynpoTCTaB/beHe MHTepece. Y TakBOM MoO-
C/IOBHOM aMOWjeHTY HajyrpoXeHmju Cy MatbUHCKIK
aKLMOHaPW 1 HUXOBW BNAaCHNYKN MHTEPeCK, Na ce
yKkasana notpeba 3a Kpemparem MexaHr3ama Koju
he rx Ha ageKBaTaH HauMH 3aLUTUTUTL.

CHaxkHVja adupmaumja akKUMOHAPCKNX OIHO-
Ca, a TUMe 1 3aliTTe akLuMOoHapa, Ko Hac 3amno-
ynkbe foHoLerneM 3akoHa o npegy3ehuma 1996.
roguHe’®, Beh 2004. roavHe AOHET je 3aKOH O
npvBpeaHUM apywTtenmMad® ynme ce ywno y T3B.
opyry a3y TpaH3uMLMjcKor 3aKOHOAaBCTBa. Pey je
O MOilepPHOM 3aKOHY, Kako No npaejama Koje cy go-
61ne 3aKOHCKO PyXo, Tako M MO TEXHULW NUCakba,
TEPMUHONOTNjN U PeryincaHnm MHCTUTYTMma 8!

76 Y uuby nofcTMLakba BEPHOCTY U TOjanHOCTW ANPEKTOPa,
anu cee yelwhe 1 OCTanUX YnaHOBa MeHalIMEHTa akLMo-
HapCKMX ApyLUTaBa, Y CaBPeMEHMM Pa3BUjEHUM TPXKMLL-
HVAM cucTeMVMMa pPefoBHO ce npuberaBa MeHaLlepCKOM
aKLMOHapCTBY, AeNMMUYHOM Be3MBatby MpuMama Mme-
Hallepa 3a YCMewHoCT NocioBakba, Kao U HU3Yy APYrux
cTumynaTuBHuX mepa. B. CaBkosuh, JepusamusHe akyu-
oHapcke myxbe, beorpap, 2004, cTp. 5.

77 M. BacumseBuh, KopnopamugHo ynpasrearse (npasHu acne-
kmu), MpasHu dpakynTeT, beorpaa 2007, cTp. 55. n farne.

78 ,MopepHa Kopnopauuja” npepctaB/ba npasHy dopmy
NpvBpefHOr APYLUTBA Y KOjeM BNaCcHULM HACY OArOBOp-
HM 33 obaBe3e Koje KOMMaHwuje CTBapajy, U Y wumMa cy
BflaCHMYKa M ynpaB/bauka ¢yHKuUMja oaBojeHe. [eTarb-
Huje Bugetn: M. Kosnuk, lpobremu 3axuspasarba Kop-
nopamueHoz ynpasibarba y npugpedama y mpaHauyuju
ca nocebHUM oc8pmom Ha cmarsbe y Penybnuyu Cpnckoj,
barba Jlyka 2009, cTp. 4.

79 3akoH o npegysehuma (Ciyx6eHu nucm CPJ, 6p. 29/1996,
33/1996, 29/1997, 59/1998, 74/1999 n 36/2002;; parbe y
TekcTy 300 pame y Tekcty 300M)

80 3akoH 0 npuBpenHUM ApywTBuMa (Cyx6eHu 21dcHUK
PC, 6p. 125/2004; pampe y Tekcty 30M1[/2004; pamwe y
TekcTy 3001/[/2004)

81 M. Bacummesuh, ,3akoH 0 NpuBpeaHM ApywTBUMa (Mo-

BOAW, Hauena, OCHOBHA pellemna)’, lpaso u npuspedad,
1-4/2005, 3-19, ctp. 3 n 10.
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3awTnTa NpaBa MakbMHCKUX akLMOHapa y 3Hauvaj-
HOj Mepu je yHanpeheHa, no yrnegy Ha peluera
13 ogroeapajyhux 3akoHa eBpOMCKMX Ap»aBa ca
6oratom Tpaguuunjom y oBoj obnacTtu. KoHauHo,
2011. rognHe [OHET je HOBWU 3aKOH O MpPUBpPEeA-
HVM apywTBrMasd2 Koju je CTynmno Ha CHary ocmMor
faHa of faHa objaB/buBama, a NpUMersyje ce of
1. pebpyapa 2012. roguHe, ocum un. 344 cT. 9 n
un. 586 ct. 1 Tau. 8, Koju he ce NpumerMBaTV Of
1. jaHyapa 2014. roguHe.

Haw 3akoHopaBau, nonasehu of 3aKOHCKMX
pewerma M NO3NTUBHUX WCKyCTaBa 3emasba ca
pa3BUjeHOM TPXKMULIHOM MPUBPEAOM, aKLMOHap-
CKOj MarbVHM MO KanuTany rapaHTtyje ogpeheHa
npaad3, Kao 1 3awWTnTy NcTnX. Pey je o cnegehnm
npasriMa MarbNHCKMX aKLMOHapa:

- MpaBo Yy Be3N Ca ca3uBatbem cepHuLe
CKyNWTUHE APYLITBA;

- MNpaBo Yy Be3n ca JHEBHVIM PEAOM CKYMLUTUHE;

— MpaBo Ha NOCTaB/batbe NUTama 1 fobrjarbe
OAroBopa;

- MNpaBO Ha 3axTeBarbe CefHuLEe CKYMNLITMHE
Knace akuuja;

— TMpPaBO Ha CYACKY 3alITUTY;

- NpaBo Ha Npojajy akumja APYyLITBY — NPaBo
n3nacka us gpyLwTsa;

- MpaBoO Ha 3axTeBatbe nocebHe nnn BaHpes-
He peBu3uje;

— TMpaBO Ha NofHolleHwe 3axTeBa 3a JINKBU-
Rauvjy ApywTea;

- nMpaBa y Cnyvajy npeysmmarba jaBHUX (OT-
BOPEHNX) aKLMOHAPCKMX APYLUTaBa;

- npaBa NPWINKOM NMpVHYAHe npogaje (oTKy-
na) 1 NPUHyAHEe KyrnoBuHe akuuja.

[lakne, 3aWTTa MatbUHCKMX aKLMOHapa y o4-
HoCy Ha BehMHCKe aKLMoHape v yrnpaBy ApyLUTBa,
NPBEHCTBEHO Ce MNpy»a YHyTap ApyLTBa. YKonu-
KO CBOja MpaBa MatbWMHCKMN aKLMOHAPU He ycnejy
[a 3alWTuTe y caMOM ApYLUTBY, OHN MOTY KOpWC-
TUTN Mepe CyAcKe 3alTuTe.84

C 063MpomM Ha TO fa Ce y aKUMOHAPCKOM
OPYLUTBY, KaO TUMUYHOM APYLWITBY KanuTana, of-
nyke pgoHoce BehMHOM rnacoBa, akuUMOHapu ca
BeNVMHCKMM nakeTOM aKumja ca npaBoOM rraca
MMajy npeBary Hajl MamUHCKUM aKUMOHaprma
NPUIYKOM opaJlyumBarba. To je OCHOBHW pasnor
360r Kojer MarbWMHCKM aKLMOHapu MNpurosapajy

82 3akoH o npuBpepHUM ApywTsuma (CrayxbeHu 2/1acHUK
PC, 6p. 36/2011 1 99/2011; parbe y Tekcty 30M4/2011
parbe y Tekcty 30M[/2011)

83 [HetamHuje Bugetn: M. Bacurmbesuh, KomnaHujcko npaso,
beorpag, 2011, cTp. 322-342.

84 Jb. Hukonuh, ,3awuTmta MamwUHCKNX akumoHapa”, [lpasHu
xusom, 11/2006, cTp. 214.
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BehUHCKUM Aa 3noynoTpebrbaBajy TexHuKy Behu-
He 3a adMpmauuvjy CBOjUX MHTepeca Ha LWTeTy
nHTepeca apywTsa. Mimajyhu y Bugy pa cBu ak-
LIMOHapV y aKLMOHAPCKOM [pYLUTBY HEMajy UCTO-
BETaH NONOaj, HEONXOAHO je YyCnoCTaBUTWN paB-
HOTEXY HMXOBMX MHTEpeca W, KPo3 afeKkBaTHY
3alUTUTY MakblrHe, Cy30MTK 3110yNoTPedy TeXHMKe
BehuHe.

2. MpuHUMN jegHakor
TpeTMaHa akuMoHapa

MpuHUMN jegHakor TpeTMaHa (paBHOMPaBHO-
CTW) akumnoHapa npuxeaheH je y npasy npuspes-
HUX ApyLliTaBa AaHalWmbuLe Kao jefaH Of OCHOB-
HUX NoCTynaTa. Y nojefMHUM NpaBHUM CUCTEMMMA
E€KCMIMLUMTHO je NCKa3aH y KOPNnopaTUBHNM 3aKO-
HUMa, Y APYrMa UMAULMTHO, anu je HeCYMHbMBO
npucytaH. lNpuvHUMN jefHaKor TpeTMaHa aKuu-
oHapa ycBaja u 30M4/2011 - ogpenbom unaHa
269. NponncaHo je Aa ce CBU akuMoHapu Nog jea-
HaKMM OKOJTHOCTMMA TPETMPajy Ha jeAHaK HauuH.
NctoBeTHO pelwene npeasuha v HoBu Kogekc
KOpnopaTMBHOr ynpasrbara [puBpegHe KOMO-
pe Cp6uje (MpuHumn 1, Maea | — MpuHUMNK ©
npenopyke 3a CBa ApywTBa KanwuTana).8> Takohe,
Hanasumo ra u y lMpuHyunuma KopnopaTusHOr
ynpaB/barba OpraHu3auuje 3a €KOHOMCKY Cca-
paawy n pa3soj (OECD) —,OkBmp KoprnopaTUBHOT
ynpaB/batba Tpeba da ob6e3b6ean paBHonpaBaH
TPeTMaH CBUX aKLMOHapa, YK/byuyjyhv 1 maruH-
cke..” n parbe: ,MarbuHCcKe akumoHape Tpeba 3aLu-
TUTUTU of 3noynoTpeba of CTpaHe un y HTepe-
Cy aKLMoHapa Koju nmajy sehuny akuwvja v genyjy
AVPEKTHO WAW MHAMPEKTHO, a Takohe nm Tpeba
06e36ea1Tn edrKacHy nNpaBHY 3awTnTy. 86

OuunrnegHo, pey je O yHMBEP3aNHOM MpPWVH-
LMNy Koju NpeTnocTaB/ba jeAHAKO MocTynare u
TpeTupame akLMoHapa (UCTe Knace) y npaBuma u
obaBe3amay cBUM cniyvajeBrma.8’ tberosa cylutu-
Ha je fa NoA jeAHaKUM OKOJIHOCTVMA aKLMOHapK
YXMBajy jefHaKa npaBa 1 obaBe3e, OAHOCHO paB-
HoOMpaBaH NpaBHW TpeTMaH. [lakne, akyMoHapCKo
APYWTBO GYHKLMOHNMLLIE NO MPUHLUMNY pPaBHOM-
pPaBHOCTM aKLMOHapa MCTe Kface, na ce 'y Teopujn
ornpaBAaHo pacnpassba O T3B. NPe3yMnuuju pas-
HonpaBHOCTW 13mehy oBKX akuMOHapa.88

MpuHUMN jegHakor TpeTMaHa Tuye ce mehy-
COOHUX OfjHOCa aKuMoHapa W ApyLuTBa, Tako Aa
ce HOpMme Koje 13 Hera npovsunase, ogHoce Ha

85 Cnyx6eHu enacHuk PC, 6p. 99/2012.

86 OECD Principles of Corporate Governance, 2004, Tau.
III.A.2.

87 M. Bacumesuh, KomnaHujcko npaso, beorpag, 2009, cTp.
334.

88 Ibid.
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OopraHe akUMOHapPCKOr APYLITBA Yuvja je Ay»KHOCT
[a VX, Y Bpllewy CBOjux oBnawhena, nowryjy.
To 3Haum fga akuMOHapy MOry 3axTeBaTy MOLUTO-
Batbe MpaBa Ha jefHaK TpeTMaH CamMo Of, opraHa
APYLWTBa, a He 1 oA ApYrux akumoHapa. OBu pas-
no3n nay y npuior TBpAkbKU Ja je npuknagHuje
KOPUCTUTY TEPMUH ,MPUHLMN jedHaKor TpeTmaHa
aKkuMnoHapa’, ymecTo ,Hayeno paBHOMPaABHOCTU
aKUMoHapa’, Kako je To 6uno npeasuheHo oppes-
60om unaHa 223 30I0M-a.

MNpuHUMN jegHaKkor TpeTMaHa akumoHapa W3-
BeAeH je M3 NpuHUMNA NPaBUYHOCTU, KOjU je Ha
pasnuuMTe HauMHe NPUCYTaH y nNpaBy npuBpes-
HUX ApywTaBa.8? BehrHcKo poHowere opnyka
npefcTaB/ba OCHOBHO MPaBUIO y OANyuYnBamy U
OfroBapa NpUpPoOAN akLMOHAPCKOr APYLITBA, Kao
OpywTBa KanuTtana. Mehytum, TakBo oanyurBarbe
je onpaBgaHO CBe AOK He MOYHe fda yrpoxasa
npaBa MakbMHCKUX aKLMOHapa, y Koja ce ybpaja
1 MpPaBoO Ha jefHaK TpeTmaH. Mlako Baxun y cBum
NPUBPeAHUM APYWTBMMA, MPUHLMUN  jefHaKor
TpeTMaHa akuuoHapa je of KpyuujanHor 3Havaja
3a ApYyLUTBa KanuTana, a nocebHo 3a akLMoHapCKO
ApPYyLTBO. FbrMe Ccy NpoxeTa cBa npaBa 1 obaBe3e
aKUMOHapa; MCTOBPEMEHO, OBaj NMPWHUMM npen-
CTaB/ba 1 OKBUP Y KOMe Cy OpraHu ApYLUTBa QY-
HY Aa ce Kpehy Nnpunnkom oasyurBatba.?o

Y CBaKOM [eMOKpPATCKOM ApYyLwwTBY MO3UTUB-
HO npaBo Mopa Aa obe3bean oppebheHa npaBa
MarbVHW Y TOj 3ajeAHULN; Y CYyNpPOTHOM, NOCTOoja-
na 6y onacHocCT Aa ce BnagaBuHa BehuHe npet-
BOPW Y TMpaHUjy Hag MarbnHom.2! To ce opgHoCK
N Ha aKUMOHAPCKO APYWTBO, jep MaKo TUMUYHO
APYLWTBO KanwuTana, OHO He NpeTnocTaB/ba Hejen-
HaK MoJIoXaj akLyMoHapa.?2

Hajuewhe ce ocHoB 3a nmpumeHy npuHUMna
jepHakor TpeTMaHa akuMoHapa NpoHanasm y npu-
poan KoOprnopaunjckor ofHOCa, Y BO/bM UYMaHOBa
APYLWITBA, a/ln Ce Kao NMprIMapHM OCHOB, KOju je 1
TEOPUjCKM HajIPUXBaT/bUBUjN, HABOAWN HYXHOCT
KOHTpone Mohu Bosbe BENMHCKMX aKkumoHapa.”3
Ha Taj HauuvH, jegHak TpeTMaH ce rnojaB/byje Kao
FPaHNYHN OKBUP, MHauye nernTrMHe BehunHCKe
BOJbE Y aKLIMOHAPCKOM APYLUTBY.

MNpuHUMN jegHakor TpeTMaHa He 3Haun w”
OMWITY jefHaKOCT aKLMOHapa, Kao M anconyTHY
3abpaHy HejedHAKOr MOCTyMaka ca tuma. Ynpa-

89 [letambHuje Bupetn: C. ByHuuh, ,MpaBo akumoHapa Ha
jeaHak TpetmaH’, lpasHu xueom, 11/2001, 141-150.

90 Henn, Die Rechte des Aktionars, KOIn, 1984, cTp. 9.

91 W. JaHkoBel, ,EnemeHTV eMOKpaTCKMX OAHOCA Y aKLMo-
Hapckom apywTBy’, lpasHu xuseom, 11/2003, cTp. 9.

92 M. BacumbeBuh, op. cit., cTp. 334.

93 Schmidt, Gesellschaftsrecht, KoIn, Berlin, Bonn, Minchen,
ctp. 379.
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BO TaKo Ce M Mopa MocCTynaTu ca akuMoHapuma
Kafa je HeonxoAHo, OAHOCHO Kaja je TO Y WHTe-
pecy ApyLwTBa (fakne, He NojefUHUX aKLMOHapa),
nogpasymeBa ce y3 jefHake ycnose. Y TakB/M
cuTyaumjama [pylwuTBo ce, ¢ 063MpoM Ha To Ja
3aAMpe y unaHcka npasa akUMoHapa, Mopa pyKo-
BOAWTU HauyenMma noTpebHOCTU, MPUKNagHOCTH
1 npumMmepeHocTn. OCHMBAYKNUM aKTOM WU CTa-
TYTOM aKUMOHAPCKOr ApYyLTBa MOry ce npeasu-
LeTn pasnnumTe obaBese 1 NpaBa, Tj. OACTyNaha
o[ OBOr MPUHLMMA, ann camo Y 3aKOHOM yTBphe-
HUM cnydajeBuma. Cem Tora, 1 akLMOHap CBOjOM
BO/bOM MOME OACTYMUTU Of MPUHUUMNA — HMp.
YKONUKO rnaca fja terosa AMBuAeHa npunagHe
APYLITBY/APYruM akuroHaprma.?*

OuurnegHo, pey je o NPUHUMNY Of CYLITWH-
CKe BaXHOCTM 33 aKUMOHAPCKO APYLWTBO — Kao
CBOjeBPCTaH KOPEeKTVB NpuHumna sBehnHckor og-
nyymBaha, OH OCTBapyje 3HauyajHy MPeBEHTUBHY
byHKUNMjy, jep cnpeyaBa fa ce Bosba BehuHe npet-
BOPW Y ANCKPUMUMHALM]Y MatbUHCKUX aKLMOHapa.

3. MpuHumn BehurHe u
3aWTUTE MakUHe

[la ce Borba BeRUHCKUX aKUMOHapa He npe-
obpasn y TMpaHWjy Haf akUMOHAPCKOM Makbu-
HOM, anu 1 Ja 3awWTuTa Te MamwMHe He JoBeje
0o 6nokage ofnyyvMBaka y ApYyWTBY, NoTpebHo
je Kpenpatu MHCTpyMeHTe 1 MexaHu3me Koju he
TO nNpepynpenmTy. Havme, BehHCKM akumMoHapu
HepeTKo MaHNdecTyjy camoBOsbY, Kao a Komna-
HMja Npynaga NCKJby4rBO HMMA, WTO pe3ynTupa
noBpesoM MHTepeca MakbMHCKMX akLMOHapa, Kao
1 gpywTea y uenmHu. C gpyre nak ctpaHe, npeHa-
rMaleHo UHCUCTMPame Ha 3alTUTU akuMOHapC-
Ke MatbMHe, Takohe MoXe yrpos3uTu jefHakocT
CBUMX aKLMOHapa. Havme, MambMHCKM aKLMOHapw,
CXOQHO CBOM yfieny y BNacCHULLTBY, MMajy Marba
ynpas/bayka Mnpasa, ain ce UCTOBPEMEHO Hasase
y no3vuuju aa Ta npaBa 6yay AodaTHO ymame-
Ha cBOjeBO/bOM BeNMHCKMX akumoHapa. C gpyre
CTpaHe, WITO je 3aWTuUTa MarbUHCKUX aKLMOoHapa
Beha, no npasumny, ynpaerbayka npasa BehHCKMX
aKUMOHapa Cy YrpoxeHuja, Ynme ce HelBOCMUC-
NEeHO yrpoXasa NPOoKlaMoOBaHa jeJHaKoCT aKLMo-
Hapa. [lakne, WTO je 3awWwTnTa akuMoHapCKe Makbun-
He Beha, TO cy ynpaB/bauka npaBa BeRMHCKMX
aKkuMoHapa BULUe YrpoXKeHa, a TO CBaKako Huje
[06po,jep ce TUMe yrporkaBa je[HaKOCTNpPaBa akK-
LMOHapa, OfHOCHO [eMOKpaTCKO Hayeslo — jeHa
akuuja, jegaH rnac. CBe TO yKasyje Ha HEONnxog-
HOCT ycrnocTaB/batba H6anaHca usmehy nprHumna
BehrHe, Kao TemesbHe ¢unosoduje akumMoHap-

94 M. Bacubesuh, op. cit., cTp. 334-335.
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CKOr OpywTBa, M MNPUHLMMA 3awTuTe MarbMHE,
Kao AeMOKpaTcKor npuHuuna.?> OBU NpUHLMNN
npeacTaB/bajy cneundmyaH acnekT MprHLMNA
jeaHakor TpetmaHa. HaumoHanHa npasa nosHajy
BUILLE Mepa Koje Tpeba fa, ¢ jeaHe cTpaHe, adpup-
MUY npaBuno BehrHe M MUCTOBPEMEHO crpe-
ye meroBy 3noynoTtpeby (Teopuja 3noynoTtpebe
BehuHe), a c gpyre cTpaHe, Aa 3aLWITUTE MakbUHY 1
NcKIbyye MoryhHocT heHe 3n0ynoTpebe (Teopuja
3noynoTpebe MamwuHe), Kao 1 3noynoTtpebe rna-
CaukmMx npasa y Cnyuvajy jegHake nogene rnacosa
(Teopuja 3noynoTpebe jegHakocTn). OBe Mepe
MOTY GUTK NPEBEHTVBHE (M3BaHCYACKE), CyACKe 1
aAMVHNCTPATUBHE.

Krbyu 3a ycnocTtaB/barbe paBHOTEXKe UHTepeca
Y aKUMOHapCKOM ApPYLITBY je jacHO AeduHmcaHa
ob6aBe3a N0janHOCTV AUPEKTOpa KOMMNaHuju wu
CBMM akKumoHapuma. BoheHo oBom umpgejom, aH-
rMOCAKCOHCKO MpaBo je dopmupano ctaB ga cy
BeRUHCKN aKLMOHapy npema MakbUHCKUM Y bu-
ayumjapHoj gyxHoctn. OHW, Aakne, MOpajy yBek
Aenatu, caMMM TUM 1 rflacaTi y MHTepecy Komna-
Huje (wTo je obaBe3a 1 unaHoBa ynpase).%

4. Nonoxaj MatbNHCKNX
akymoHapa y Cpbuju

Mpobnem npaBHe 3aWTUTE MarbUHCKMX aK-
LMOHapa jaB/ba Ce Kao aKyTaH Yy TpaH3uumo-
HVM eKOHOMMjama, Y KOjyMa ce TOKOM mnpoLeca
npusatusauvje npegyseha, HacynpoTt jefHOM
BehrHCKOM BnacHuky (ca npexko 80% wunn 90%
akumja) Hanasu BenukM 6poj Manux akuMOHa-
pa (HNp. BulWe CTOTUHa WX BUlle XWbada 3a-
NOC/IEHMX Kao BRacHUUM Hajuewhe 10% po 20%
aKuMja OCHOBHOr KanwTana).”’ Y Be3u C Tum, y
OBVIM 3emM/baMa Ce YKa3ana notpeba nsHanaxera
edrKacHNX NpPaBHNX MHCTPYMEHaTa 1 MexaHu3a-
Ma 3alTnTe akUMOHApCKe MakbuHe No Kanutany,
KakBM MNOCTOje Y pa3BUjeHNM TP>KULIHUM MPUB-
penama. Y Cpbuju, penatmBHU 3Hauaj MakbMHCKMX
aKLUMOHapa y BNacHWYKOj CTPYKTypwW, AeTepmu-
HUCaH je npe cBera, NPaBHOM TPaauLWNjOM, anu
M KBaIMTETOM MHCTUTYLUMja, MOZENOM npuBa-
Th3auuje n gpyrum daktopuma.®® Monasehu ofg

95 M. Bacumesuh, KopnopamusHo ynpassearse (npasHu ac-
nekmuy), op. cit., cTp. 124.

96 Ibid.

97 L. Mapkosuh-bajanosuh, ,[onoxaj MarbMHCKMX aKLmo-
Hapa (y ynopefHOM 3aKOHOAABCTBY U Mpema 3akoHy O
npvBpeaHUM ApylTenmMa)’, Hogo npuspedHo 3akoHooas-
cmeo, 2005, KparyjeBau, cTp. 79-80; M. KHexesuh, ,Ha-
yeno jeAHaKoCTW akumoHapa”, [lpaso— meopuja u npak-
ca, 3-4/2008, Hosu Cag, cTp. 55-56.

98 b. berosuh et al., KopnopamusHo ynpasmwaree: nem 200u-
Ha KacHuje, LleHTap 3a nnbepanHo-aemoKpaTcke cTyauje,
beorpag, 2008, cTp. 72. n pane.
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3aKOHCKMX pelletba W MO3UTMBHUX WCKYCTaBa
3emMasba Ca Pa3BUjeHOM TPXKULLHOM MPUBPENOM,
Hall 3aKOHOZABAL, aKLMOHAPCKOj MakbMHU MO Ka-
nuTany rapaHtyje ogpeheHa npaea, Kao 1 3alTn-
Ty NCTUX.

30M4/2011 He AOHOCK HUWTA CYLUITUHCKA
HOBO Yy ofHOCy Ha perynatmsy n3 2004. roguHe
wTo ce, Majyhm y Bray TpeHn jayarba nonoxaja
MarbMHCKMX aKLMOHapa y ynopeiHOM 3aKOHOaB-
CTBY M akTMMa mehyHapofHuX opraHusaumja, He
MOXe MOo3UTMBHO oueHuTn. Cnaba MHpopmmca-
HOCT MambMHCKUX aKLMOHapa 1 Herno3HaBahe yc-
noB.a 3a yTBphrBaHe 04roBOPHOCTA MEHaLIMEHTa
APYLWTBa, y3 ogpeheHe 3akoHcke orpaHnyaBajyhe
dakTope npefcTaB/bajy Haj3HauYajHUjy Mpenpeky
LIMpem OCTBapUBakby 3alITMTE NpaBa akLMOHapC-
Ke MabMHe Mo KanuTany y npakcu?.

AKuMOHapcKa ApywTBa NpeAcTaB/bajy KaMeH
Temesbal, npuspeaHor cuctema Peny6nuke Cp-
6uje. Fb1xoBYy BNacHUYKY CTPYKTYpy Kapaktepu-
Wwe jepaH BeNMHCKM (4ecTo CTpaHU) BRACHUK K
Haluw rpahaHm ca CTaTyCoM MarMHCKMX akLMOHa-
pa, WTO aKkTyenusyje nutarbe Huxose 3awTnrte. Y
Peny6nuun Cpbuju Hajsehin 6poj MarbMHCKMX aK-
LMOHapa OBaj CTaTyC je CTeKao Kpo3 npouec npu-
BaTM3auuje ApywTBeHux npepy3eha - 6ecnnat-
HOM MOZEeNoM akumja UM Mnak, KynoBMHOM MNof
3HaTHO MOBOJSbHUjUM YycnoBuMa. Mnak, gomahun
MamUHCKM akumoHapu, umajyhm y sugy cneuu-
¢$1YHO NocIoBHO OKpy»kere Cpbuije, yrnaBHOM Cy
cnabo 3aMHTEepecoBaHM 3a CBOja 3aKOHCKa MpaBa,
cmaTpajyhn yecTo nogeny akuuja HenpaBegHOM.
Havme, npuBaTtu3aumje npepyseha y sehuHu cny-
yajeBa Cy CnpoBefieHe HhNXOBOM NMPOAajom CTpa-
TELWKOM MHBECTUTOPY, LUTO MatbMHCKN akLMOHapK
LOXNMB/baBajy Kao HenpujaTesbCKo npeysrMarbe.
Cnaby 3avMHTEpPeCcOBaHOCT MarbUHCKMX aKLMOHa-
pa 3a HbUXOBa 3aKOHCKa MpaBa HajCcIMKOBUTUjE
OCNNKaBa Kpajitiy LWb OBUX aKLMOHapa — LITO
je moryhe ckyn/be npopatu cBoje akuuje, 1 YKO-
JINKO OKOJIHOCTW TO J03BOJbaBajy cayyBaTh CBOje
pagHo mecto'00,

5. 3aKkrbyyvak

ApekBaTHa nNpaBHa 3alITUTa MakbUHCKNX aK-
LUMoHapa cnpeyasa 3noynoTpeby npasa Behu-
He, NojayaBa MHTepece 3a OCHMBak€e APYLITBA
Kanutana, NpuBnayv WHCTUTYLUUOHANIHE WH-
BeCTUTOpe Koju [JOHOCe cBeX Kanutan. Tume
ce JOMPUHOCK YCNOCTaB/baky NOBOSbHUjEr NO-
CNOBHOT ambujeHTa, a camum TUM 1 ybp3aHOM
npuBpeaHOM N eKOHOMCKOM pa3Bojy. Ca gpyre

99 Ibid.
100 Ibid., ctp. 175 v pare.
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CTpaHe, npeHarnaweHa 3aMHTepPecoBaHOCT 3a
3aWTUTY NpaBa akUMOHapCKe MakbVHe Mo Kanu-
Tany, pefoBHO pe3ynTmpa yrpoxaBatbem ynpa-
B/baUKMX MpaBa akuuoHapcke BehuHe, a Tume
Cce HefBOCMUCIEHO YrpoXKaBa MNPOKaMOBaH
NPVHUUN jefHaKkor TpeTMaHa akuuoHapa. [a-
Kfle, KJby4 ycnexa je y ycnoctaB/bakby 6anaHca
nsmehy fBa jegHaKo NermTUMHA, anu Ccynpo-
TCTaB/bEHA U CYKOOJbEHA MHTEpeca — MHTepeca
BeRMHCKOr U BeNUHCKMX akuMoHapa v nHTe-
peca MarMHCKMX akLoHapa.

Ha Kpajy, MoXemo KoHCcTaToBaTh Aia, C 0631pom
Ha cneundunyaH gomahu NOCsIOBHM aMbujeHT, no-
3UTMBHA 3aKOHCKa pelletba y Penybnuum Cpbujn
nnak NpefcTaB/bajy CONMAHY OCHOBY 3a 3aLITUTY
npaBa MarUHCKNX aKLMOHapa.

Violeta Vekovi¢ Culafi¢, MA
PhD candidate, University of Belgrade,
Faculty of Law

Protection of Minority Shareholders and
Principle of Equal Treatment

Summary

The author analyzes the basic principles of protection
of minority shareholders’ rights — the principle of equal
treatment (equality) and the principle of majority share-

69

holders and minority protection. It is the universal princi-
ples that are accepted in the company law today as the
basic postulates. In some jurisdictions they are they are
explicitly stated in corporate law, in others — implicitly in
others — implicitly, but they are undoubtedly present.

The current economic and social life companies im-
pose no easy task — coordinating various, often compet-
ing interests. In such a business environment the most
vulnerable are the minority shareholders, and there is a
need to create mechanisms that will be adequately pro-
tected, and that in turn are based on these principles. The
goal of this paper is to establish sound scientific conclu-
sions of the existing legislation in the field of protection
of minority rights in Serbia, as well as the formulation of
proposals for possible solutions for effective protection of
minority shareholders.

Key words: minority shareholders, the principle of equal
treatment of shareholders, the principle of
majority and minority protection, the rights
of minority shareholders.



70

CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

3J1IOYNOTPEBA UHCAJAEPCKUX NMHOOPMALINJA
HA TPAKUWITY KAMUATANA

Kpcmuh Hukona,

dokmopaHm Ha [lpasHom ¢hakynmemy

y Hoeom Caoy;

npunpasHuk OcHo8Hoz cyda y Hosom Caoy.

Pe3nme

Paseoj ¢huHaHcujckoe mpxxuwima ycnosreeH je Kako
ycnocmassbarbem 00208apdjyhux yciosd 3a noc/ioearve,
Mako u pe2ysayujom Kojom ce cmedpdjy jeOHAKu ycso-
8U y/1d2arba HA MpPXuwWmy u cnpeyasdjy 31oynompebe.
Y pady je usHema mamepuja y 8e3u ca UHCdjOepCcKuM
UHopmayujama y3 oc8pmaree Ha NPemxo0Ha 3aKOHO-
0asHa pewerba Kao U ymuydj Koju je u3spuiusio 3aKoHo-
0ascmeo EY Ha cadawrsu 3akoH. Takohe obpabeHo je u
pasepaHuyerse u3meby uHcajoepckux UHgopmayuja u
nocsI08He majHe, Kao u usmMehy NPUMApPHUX U CeKyHOap-
HUX UHcajoepa. M3Hema cy u oepaHu4erba N0 humMarby
UHcajoepa, obasesa ad hoc uHgopmucareba, OepuHuUCarbe
3abparbeHux padkbu, Kao U numaree 2pahaHKko-npasHe u
KpUBUYHO-NpasHe 002080pHOCMU. Kpumuyku npukas
O0aHawrbez 3aKOHO0AsCcmaa je 0am y moky uesioz paod
a NOCcebHO je U3/I0XKeH y 3aK/by4Ky 20e ce mAakcamugHo
HasoOe 00bpe u Jlowe cmpdHe cadawlre pe2yamuse.

KrbyuHe peun: mpxuwime kanumasa, UHcajoepcka uH-
¢opmayuja, nojam uHcajoepa, ad hoc
UHopMUCaree, NOC/I08HA MAjHA, 3/10y-
nompeba, HakHaoa wmeme.

1. MNojam nHcajaepcknx nHdopmaumja

WHcajpepcke nHpopmaumje cy nHdopmauuje
0 TayHO ogpeheHVM uuMmeHVLama Koje Hucy
jaBHO obGjaB/beHe, a ofjHOCe ce AMPEKTHO unu
WHAWPEKTHO Ha jedHOr unum Bulle mM3pjasanaua
bUHAHCNjCKMX MHCTPYMeHaTa, OAHOCHO Ha jefaH
unu suwe GUHAHCNjCKNX NHCTPYMeHaTa. OBe WH-
dopmaumje, ga cy jaBHO objaB/beHe, BepOBaTHO
61 Mmane 3HauajaH yTuUaj Ha UeHY TUX (UHAH-
CUjCKNX MHCTPYMEHATa, WA Ha LeHy M3BedeHnX
dUHAHCKCKMX MHCTPYMeHaTa.!

13 oBe peduHnLmje moxemo nssectn cnegehe
KIbyyHe enemeHTe: npso, Aa je pey o MHpopma-
uMnjama o TauyHo oapehHeHVM UntbeHVLAaMa, Opyeo,
LA HUCY MO3HaTe jaBHOCTW, mpehe fa ce opgHoce
Ha jegHor Wnu BuWe K3[aBanaua, OJHOCHO Ha
jepaH wnu Buwe OGUHAHCUCKMX MHCTPYMEHaTa,

1 3aKoH o TpXMWTY KanuTtana, (C1. enacHuk PC, 6p.31/2011,
pame y Tekcty: 3TK), un. 75, cT. 1.

1N Yemepmo, fa Cy jaBHO 0b6jaB/beHe, BepPOBaTHO
61 Mane 3HavajaH yTuuaj Ha ueHy GUHAHCKjCKNX
WHCTPYMeHaTa Ha Koje ce OgHoce.

Paguhe ce o uHopmayujama o mayHo odpehe-
HUM YUFEHUUAMA ako OHe HaBOAe CKymn OKOJl-
HOCTM Koju nocToju, unm he nocrojatn, Kao 1 ako
HaBofe porahaj Koju je Hactao, unu he HactaTw.
MoTpebHoO je Aa Ccy AOBO/BLHO OApearBe fa OMO-
ryhe goHowemre 3ak/byyaka o moryhem pejctsy
TOF CKyrMa, OKONHOCTK, unun gorahaja Ha ueHe du-
HaHCWjCKNX MHCTPYMeHaTa.2 YurbeHuye cy crnosba-
WHa onaxara, NogobHn pgorahaju n crarwa y
CMOJbHOM CBETY U IMYHOM XKMBOTY, MOAJSIOKHaA [0-
KasuBatby.> YnkbeHnLe HUCY NPOLIEHE KBaNNTETA,
MULLIbEHbA, CaBeTW, NPenopyke Wan ynosopeka,
jep je Ty peu o n3jaBama cybjekTuBHUX nopeherba
N CxBaTarba KOja HUCY MOAJSIOKHA [OKasvBarby.*
CBaKaKo, MUW/berbe UIU ONaXxarbe MoXke [oouTn
KBanuUTeT UMHEHULIE, aKO je U3HETO o CTpaHe of-
roBOpHOr NLa Koje Tpeba fa foHece ofnyky, Ha
KOjy ce To Mulwbere ogHocu.> OHga he To npega-
CTaB/baT ummbeHudy. [Ipo2HO3d, Kao MULLbeHe
o 6yayhum porahajuma, He nocegyje KBanuTeTt
ynkbeHuue, anu he 6UTK YnMHbeHUUa YKONMUKO je
TPXUWTe Npeno3Haje kao Takey.® [akne, y nu-
Takby je UMHbeHULa Koja Ma KBannTeT UHCajaepc-
Ke MHpOopMaLMje YKONMKO TPXKULWTe ofpearyje Ha
TakBY NPOrHo3y 6110 NO3UTUBHO UM HEraTUBHO.
Ha npumep, ako je nporHo3a 6yayher nocnosarba
nowa, 1o hie ce cMrypHO ofpasvT Ha TPXKULLTE.
[nacure, vako y cebu Hoce {03y HEW3BECHOCTU
N HernpeunsHOCTU Takohe mory 6utn umrbeHunue
Koje umajy KBanuTeT Aa nocTaHy MHCajaepcKa WH-
dopmaumja.” Opnyuyjyhe je pa nu wUX TPXKULWLTE
TpeTrpa Kao TakBe UmMbeHuLe, o4HOCHO aa nu he
ofpearoBaTty Ha wux. BepoBaTHoha jegHe unmbe-
HUYHe NPeTNOCTaBKe WM MacKHe He Urpa H1KaK-
BY YJIOTY 3a HeHO MpurxBaTatbe Kao uYmrbeHuue.d
JeguHo je 6utHO pa je ogpebheHo nuue uyyno 3a
rMacvHy Mpe Hero LITO je OHa MocTana jaBHO Mo-

2 3TK,un.75,ct.5.

M. Lenenbach, Kapitalmarkt und Bérsenrecht, Kéln, 2002,
cTp. 491.

Ibidem.
5 Ibidem.

M. Lenenbach, Kapitalmarkt und Bérsenrecht, Kéln, 2002,
cTp. 491.

7 Ibidem.
8 Ibidem.
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3HaTa, Te Aa je ycieq Tora MOMIO Aa MCKOPUCTU
CBOje MHCajAepCKo Ca3Habe 1 KacHWju yTuLaj Ha
LeHy, koju hie n3a3BaTh Ta rmacvHa Kafga noctaHe
jaBHO No3Hara.

NHdopmauuja je nHcajaepcka kada Huje jagHoO
nosHama. MehyTum, He camo WTo UHPopmaumja
He cme 6uTK onwTe no3HaTta Beh oHa mopa 6uTK
majHa usu nosepsbusd. Heku aytopu Yak cmaTtpajy
L3, CBe [0T/e OOK WHpopmaumja He byae obja-
B/bE€Ha Y MAaCOBHUM MefMvjuMa, OHa npeacTaB/ba
NHCcajaepcky uHdopmauujy.’ Victor muwsbera y
Be3n ca o6jaBoM MHPOPMaLMje Y MaCOBHUM Me-
AnjuMa je 1 3aKoHOAaBaL, Kaja Hanaxe BaHpen-
HO, ofHOCHO ad hoc obaBelwTaBarbe Hajwmpe
jaBHOCTM O CBUM VHCajaepCKMM MHpopMaumjama
Koje ce HenocpefHO OOHOCE Ha M3f[aBaola, jep
ce ca muXoBUM ObjaB/bMBaeM rybu KBanutert
WHcajaepcke nHpopmaumje. Takohe je noTpebHO
[a cpencTeo nHGopmMurcara y Kome ce objaBrbyje
nHbopMaLnja nMma noTeHUMjan ga obaBecTu Haj-
WwKrpy jaBHoCT. Hehe ce cmaTtpaTtu ga je BasbaHo
ob6jaB/beHa UHPOPMaLMja y PErMOHANHUM HOBU-
Hama ca ManvMM TUPAXXOM WM Ha KoHrpecy ¢éu-
HAHCMjCKUX aHannTnyapa.

Tpehu enemeHm He peduHULLE NOjam MPUBK-
nerosaHe WHpopMauMje Hero roBopyv O HEHO]
CBPCY Aa yTYe Ha LieHOBHa KpeTarba jefHor unm
BYILLE M3aBaoLa, W Ha jefaH unu Buwe GpuHaH-
CUjCKNX WHCTpyMeHaTa Ha TpxuwTty. MHbopma-
Lnja Mmoxe Ja ce OfHOCU U Ha CBe UHCTPYMEHTE,
ofjHocHo emuTeHTe.'9 OBpe je, npe cBera, pey o
TOMe Aa ce Kao UHcajaepcke nHbopmalmje mory
jaBuTM oanyke uUeHTpanHe 6aHKe O KaMaTHUM
CToMama, NoAaLM O He3anoCNEeHOCTH, NN KOHYK-
TYPHUM KpeTamrMa, anv Takohe 1 npupogHe Ka-
Tactpode unv NonNUTUYKe Kpule Koje norahajy
emuteHTe. !

3HauajaH ymuyajhe ce OCTBapuUTW ako pas-
YMHUW ynaray y3me y o63up TakBy nHbopmaLmjy
Kao [eo OCHOBEe 3a [OHOLIeHe CBOjUX NHBECTU-
uMoHux opanyka.'? Mop 3HauajHowhy ce mucnu
Ha KBanuTeT yTuuaja Koju MHPopmaumja npo-
Y3pOKyje Ha KpeTame Kypca. [ntame yTuuaja Ha
LEeHY je UnktbeHnLa Koja ce Mopa oLerMBaTh Koa
OKOJIHOCTW CBaKor nojefuHayHor cnyyaja. Mpwn
BpLUEHY NPOrHoO3e fa N UHCajaepcka MHPopma-
LMja ma 3HayvajaH yTuuaj, y 063mp ce mopajy y3e-
TV VU APYTY TPXKULLHW YNHUOLUM KOjU UMAjy 3HaYUaj
3a NpoMeHy Kypca. Ha yTunuaj Tux gpyrux YmHu-
naua ykasyjy JIMKBUAHOCT 1 BONATUAHOCT (bnyk-
Tyauumja y oppeheHOM BpemeHCKOM nepuriogy)
dUHaHCUjCKOT MHCTPYMEHTA, Kao 1 CBEONLUTE TEH-
LeHUuje Ha TPXKUWTY. Y 0631p ce Mopajy y3etn u

9 Ibidem, cTp. 493.
10 Ibidem, cTp. 492.
11 Ibidem.

12 3TK, un. 75, cT. 2.
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yTUUaju Koju cy cneunduryHn camo 3a ogpebheHy
BPCTY NPMBPEefHNX APYLUTaBa, O4HOCHO GpaHLLy 1
YyTUUY Ha KpeTarbe LieHa HUXOBMX GUHAHCKjCKNX
MHCTpyMeHaTa. Takohe, NOTPe6HO je pa3moTpuTm
BPeMeHCKO pa3pobrbe nsmehy nHcajaepcke Tpro-
BMHe N objaBe MHcajaepcke mHbopmauuje 360r
TOra LWTO ce yTuuaj nHbopmaLlmje Ha TOK Kypca
Ca BPEMEHCKUM OACTOjarbeM CMatbyje, jep 6uBa
NOTUCHYT Of APYrMX OKOJIHOCTW PeneBaHTHUX 3a
KpeTatbe Kypca.'3

O6jeKkTUBHO Npownpete gepuHnumje

Y 3TK, nopg yTunuajem eBpPOMCKOr 3akoHOAaB-
CTBa, Jonasu Ao npowwupera pgedrHuLMje WH-
cajoepcke mHbopmauuvje y OAHOCY Ha 006jekT
npumeHe.'4 MpBK NyT ce y 06jeKT MHCajaepCKmx
nHoéopmaumja yesopge pobHu pepusatn.'> Kop
pob6HMX AepriBaTa MHCajaepcke UHPopmauumje cy
nHbopMaLmje o TayHo oapeheHUM YnbeHULaMa,
Koje HUCY jaBHO objaB/beHe, a ofHOCe Ce ANPEKT-
HO VNN UHOWPEKTHO Ha jefaH WUN BULIE TaKBUX
fepuBaTta, a Koje 6M KOPUCHMLM TPXKULWTA Ha
Kojuma ce TMM JepmBaTMa Tpryje ouekmsanu ga
[o6Mjy y cKnagy ca yCTarb€HVM TPXKULWHKM MNpakK-
cama Ha TUM TPXKuLWTMa. 16

CmaTpa ce Oa KOPUCHULWN TPXKMLUTA OYeKyjy
ha pobujy nHbopMauuvjy ako je OHa pPepoBHO
6una objaBrbMBaHa, Na OTya U yTMYe Ha KpeTarba
LieHa Ha TPXKULWTY, NonyT nporHo3a 6yayher poaa
NoSbONPUBPEAHUX MPOU3BOAA, MOTPAXKHbE, MOHY-
ne n cn. KopucHnum he oueknsatu nHdopmavmjy
aKo je teHo objaB/bMBarbe NOTPebHO y cknagy
Ca 3aKOHCKMM MPOMNNCMMa, NPaBUIMMa TPXKNLLTA,
yroBopuma vnu obnyajuma.’’”

YcTarbeHe TpXKWWHE Mpakce npecTaB/bajy
y3aHce Koje 61 opraHu3aTop TpXxuwTa Tpebano
3ajeHO Ca yyeCHMUVMMa Ha TPXAULWTY Aa YCBOjU,
y cknagy ca [MpaBnnHMKOM O yCTarbeHUM TPXKMLL-
HUM Mpakcama Koju je poHena Komucuja. Meby-
TVIM, OBE€ y3aHcCe joLll HUCY YCBOjeHe.

1.2 Cy6jeKkTnBHO Npowunpene fgedpunHulmje

HedbunHunumja je npowmpeHa 1 ¢ 063MPOM Ha
cybjekTe Ha Koje he ce npumersneati.'® To cy no-
CpefHuLUN, OQHOCHO ML KOja M3BPLUaBajy Hano-
re KnunjeHata Ha TPXuWTY.'? NMpuBpeaHa apywTBa

13 Buwe o oBome nornegatu: M. Lenenbach, op. cit., cTp.
494-496.

14 C. byHuuh, ,lMojam npwusunerosaHe wuHdbopmauuje y
€BPOMNCKOM U Cprckom npasy’, [lpaso u npuspeda,
9-12/2007, 51-60, cTp. 56.

15 Ibidem.
16 3TK, un.75,cT. 3.
17 3TK,un.75,cT. 4.

18 C. byHuuh, ,lMojam npuBuneroBaHe nHpopmaumje y es-
POMNCKOM 1 CPMCKOM npa.y’, cTp. 56.

19 Ibidem.
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pernctpoBaHa 3a obaBrbarbe OPOKepPCKIMX ycnyra
y TOKy obaB/bara CBOjVIX PeJOBHMUX aKTMBHOCTU
Mory fohu o MHcajaepckux nHoopmaLmja, HIp.
0 NPOJaju NN KyroBUHW BeNIMKOT 6poja akuuja,
O CTaTyCHVMM MpOMeHama M CAnYHUM rHbopMa-
uMjama, Koje 61 nmane yTuuaj Ha LeHy TPXKULWHNX
edekaTa, fa cy jaBHO objaB/beHe.

3a nuua ofroBopHa 3a cnposobhere Hanora y
Be3n ca OMHAHCUjCKUM WHCTPYMEHTUMA, WHCaj-
nepcke nHdopmaumje cy nHpopmaumje o TauHo
oapebeHnM uunrbeHUUama, fobujeHe on Knuje-
HaTa y Be3u ca 6yayhum Hanosmma, a ogHoce ce
OVIPEKTHO WY UHANPEKTHO Ha jeQHOr 1au BuLe
nsgaeanaua OUHAHCUjCKNX WHCTPyMeHaTa, Of-
HOCHO Ha jefaH unu Buwe QGUHAHCUjCKUX WH-
CTpyMeHaTa, a Koje 6u, fa cy jaBHO ob6jaBrbeHe,
BEPOBATHO MMane 3HayajaH yTULAj Ha LieHe TUX
bUHAHCNjCKNX MHCTPYMEHaTa UKW Ha LieHy u3Be-
AEeHOr GpMHaAHCKjCKOT MHCTPYMeHTa. 20

OnwTi yCnoBU Koju MHPOPMaLNjy YrHe UHCaj-
[AEPCKOM Bax<e 1 3a OBy rpyny nunua.

2. PasrpaHunyerbe MHcajaepcke
nHbopmavmje 1 NOCNOBHe TajHe

MNMocnoBHa TajHa je nogaTtak unje 6u caoniTa-
Barbe Tpehiem NuLy MOrno HaHeTU WTeTY APYLUTBY,
Kao 1 1 MogaTak Kojui MMa UM MOXe MMaTn eKo-
HOMCKY BPe[HOCT, 3aTO LITO HuWje onwTe Mo3HaT,
HWUTW je nako pocTynaH Tpehum nuuuma Koja 6m
HerosmMm Kopuwherem nnm caoniutaBabem Mo-
rfa OCTBapuUTN €KOHOMCKY KOPWUCT U Koju je of
CTpaHe ppywTBa 3awTtuheH opgrosapajyhum me-
pama, y uWby odyBatba herose TajHocTn.2! Mo-
CNOBHA TajHa je 1 nofaTtak Koju je 3aKOHOM, Apy-
rMM NPOMMCOM MW akToM ApyLluTBa oapeheH Kao
MOCNOBHa TajHa.22

MNocnoBHa TajHa Mma ABa KOHCTUTYTUBHA efe-
MeHTa: GpakTUYKM — fAa je AOCTYMHa caMoO YCKOM
n opgpeheHom Kpyry nvua, 1 HOPMATUBHU — Aa
nocToju o6ase3a fa HeHo ca3Hatbe He Oyfe omMo-
ryfieHo nuumma Koja Toj rpynu He npunagajy.

3aKkoHcKa gedurHuLMja cagpxu cnepehe ene-
MeHTe: NPBO, NOCTOjatbe nofjaTka Kao Hemare-
pwjanHor pobpa, Apyro, MOCNOBHO oObenexje
nHoopmaunje, Tpehe, KOPUCHOCT OJHOCHO Yro-
TpebHa BpefHOCT NoAaTaka, YeTBPTO, TajHOCT Of-
HOCHO NOBEPsbMBOCT.23

YKONMMKO YynopeamMMo WHCTUTYT MHCajaepcke
nHbopmaumje ca WHCTUTYTOM MOC/IOBHE TajHe,

20 3TK,un.75,ct. 7.

21 3akoH o npuBpeaHUM ApywTBuma, (Cn. enacHuk PC,
6p.36/2011 1 99/2011, garwe y Tekcty: 3MM1), un. 72, cT. 3.

22 3M0,un. 72, ct. 4.

23 C. lpaunh-CrenaHoBuh, ,MocnoBHa TajHa Kao npegmet
npaBa WHTeneKTyanHe cBojuHe’, [IpasHu xusom, 6p.
13/2007, 391-409, cTp. 391.

CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

npumeTUhemMo CMYHOCTW ann 1 BENUKe pasnunke
jep cy oHn NpaBrbeHu Kako 61 3a40BO/BUNN pas-
nnynTe JpyLiTBEHe nojase.?4 MpuBuneroBaHa nH-
dopmaumja npeacTaBba YXKU U M3BEAEHU NOjam U3
WHCTUTYTa NOCNIOBHEe TajHe.Z> HaBoherbem HeKux
Ofi pa3vika, MOXe ce HanpaBnTK pasrpaHnyetbe.

MpBO, 06jekm 3awmume NOCNOBHe TajHe Yy
MHOIOMe Ce pasnuKyje of objekTa 3awTuTe Kop
WHcajaepcke nHbopmaumje. Pa3nnke ce npe cse-
ra jaB/majy y obumy. Kop nocnosHe TajHe 06jekT
3alUTHTe MOXe 6UTK NPOU3BOAHN, TEXHUYKN, TEX-
HOJOLWKM, PUHAHCKJCKU U KOMepLWjaiHu nofa-
TaK, CTyAunja, pe3ynTaT UCTPaXKkMBaHba, Kao U JOKY-
MeHT, popmyna, LpTex, objeKat, MeTof, NocTynak,
obaBelUTEHE UK YNYTCTBO MHTEPHOT KapaKTepa
N CNYHO.2% MiHcajoepcka nHpopmaumja obyxBaTa
camMo TauHo ogpeheHe unmeHuLe Koje Mory, anu
1 He Mopajy 6T NponncaHe Kao NOC/IOBHA Taj-
Ha. Te TauHo oppeheHe unkbeHNnLe Ccy y Be3u ca
nocsioBarbemM Camor nMpuMBpedHoOr ApyLTBa, Wan
nak mory 6muTi n opnyke Koje AOHOCE OrpaHu
ynpase. Ognyke opraHa ynpaBe HUKaKo He Mory
6UTK NpeaMmeT 3alUTKTe NOCNoBHe TajHe, Beh yKo-
NMKo 61 1 6une 3awTnheHe oHAa 6u ce paguno
o cnyx6eHoj TajHu. lWTo ce Tnye nHdopmauuja y
BE3W Ca MOC/0BatbeM NPUBPEfHOr APYLITBA, TY
je BehnMHOM peu 0 nopauMma Koju Cy LieHOBHO
OCET/bMBM 1 CTOra MOBEPISbMBK, ANl HE U TajHY,
jep nx camo ApyLTBO HUje Kao TakBe O3HAUMO y
cBOjUM akTuma. MebhyTum, Beoma npobnematuy-
HO jecTe pasrpaHuyerbe n3mehy nocnosHe TajHe,
Unu nHcajoepcke nHdopmMauuje Koja je 3awTnhe-
Ha Kao MocsioBHa TajHa. Teopujcku, pey je o oba
WHCTUTYTa, OQHOCHO He 61 ce MO0 HanpaBUTK
pa3srpaHunyeme. Pasnunka 6u ce jaB/bana y Besu
ca nocneguuama Koje 6u Hactane. Y rpabaHcko-
npaBHOM CMUCJTY, OBHOCHO Kafa je y nuTamy oBa
BpPCTa nocsieamnua, pasrpaHuyerbe 61 6mno jako
KOMMAnKoBaHo, jep 6u y onunjy gonasuna ¢u-
AyuunjapHa 1 genukTHa oAroBopHocT. Ko Kpu-
BMYHO-NPaBHMX MNOCneanua, pasrpaHunyerbe 6m
3aBUCMMIO Of TOra Kako OV jaBHO TYXKMMaLTBO
dopmynncano oBy pagry KpPUBMYHOT fena, a To
he 3aBncKTK of 3anpefeHnx KasHM N HaunHa 13-
BpLUEeHa Aena.

[Jpyra pasnuvka, ce ornega y obumy 3awmume
Koju npyxajy oBa fBa WHCTUTyTa M pasfiMkama
mehy HKrMa, OHOCHO Koja pafra he ce cmaTtpaTu
3abparbeHOM Mo jegHOM, a Koja Nno ApYrom MHCTU-
TyTy. KpMBMYHM 3aKOHMK Kaxe fa Ko Heosnawhe-
HO APYroM CaonwiTw, Npeda Wir Ha ApYru HaumH
YUMHM AOCTYNHUM MOfaTKe Koju npefcTaBbajy
MOCNOBHY TajHy, WAK KO npubaB/ba TakBe Mo-

24 |bidem, cTp. 404.
25 Ibidem.
26 304, un. 72, cT. 6.
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faTKe y Hamepu Ja Ux npega Herno3BaHOM nunuy,
KasHuhe ce 3aTBOpOM of LiecT meceuu Ao neT
roguHa.Z’ Ykonuko ynopegumo peluere 3TK-a,
N KPUBWMYHO fAeno ,Kopulwhere, OTKpUBare U
npenopyumnBamwe UHcajoepckux uHpopmaumja”
Koje je y rbeMy fedrHNCAHO, MOXEMO YOUunTu [a
Cy tbMMe anTepHaTUBHO oppeheHe Tpu pagtbe
KpusunyHor gena. OBum fenom je obyxsaheHo He
CaMO OTKpMBare U UYnbere JOCTYMHMM nofa-
Taka, WTO je YUMHEHO 1 Yy C/lyyajy ofjaBara Mo-
CnoBHe TajHe, Beh 1 Kopuwherwe UHCAjaepPCKNX
nHpopmaumja npu cTuuamwy, nunm otyhemy, Kao
1 npenopyuyrBame, U HaBoheme Apyror nuua
[la Ha OCHOBY WHCajaepcKe UHPopMaLmje CTeKHe,
unu otyhn durHaHCKjcKe MHCTpPymMeHTe Ha Koje
ce Ta nHdopmauumja ogHocu. YKonmko 6m pagra
6una yunreHa ynotpebom uHpopmauumje 3a ctu-
uarbe unu otyherwe GUHAHCUJCKUX MHCTPYMEHa-
Ta, N NyTeM JaBarba Npenopyka, unv Hasohema
APYrUx nuua aa ux ctekHy nnm otyhe, oHpa 6u ce
paguno camo o 3n0ynotpebu MHcajaepcke WH-
dopmaumje. AKo je y NnuTamy Aarby NpeHoc noga-
Taka, oHAa 6u pasrpaHnyerbe 3aBUCKNO Of oLeHe
TYXKMoLQ, a BeNvKa je BepoBaTHoha fa 6u ce oH
Taja o4Jslyumo 3a Aeno 3a Koje je 3anpeheHa Texa
Ka3Ha, Kao 1 of oLeHe cyaa U3HeTe y npecyau.

Pasnuke noctoje n y nornegy kopucHocmu, oo-
HOCHO ynompebHe 8pedHocmu. Y cilyyajy nocnos-
He TajHe je peyo nogaumma Koju MOry yTuuatu
Ha pag nNpuBpegHor ApywTBa. buxoBo ofaBare
MO>Ke Y3pOKyje WTeTy CaMOM ApPYLUTBY, Ha Taj Ha-
yvH wTto he, Ha Npumep GUTU OTKPUBEHU HEKM
NPOV3BOAHM NpoLecK, TEXHUYKa pellena, LpTe-
Xn n cn. Y cnyyajy nHcajgepckux nHdopmaumja
peu je, Npe cBera, 0 MHGOPMaLMjama Koje CBOjy
yNoOTpebHy BpeaHOCT MaHUdeCTyjy Ha TPXKULITY
Kanutana nytem yTuuaja Ha LeHy GUHaAHCKjCKUX
WHCTPYMEeHaTa 1 BaH CamMor TPXKMLUTa PeTKO NMajy
HeKy BpefHOCT.

LLTo ce Tnye nogepspusocmu OHa je KapakTe-
pucTrKka obe rpyne nogataka Te v jefHu 1 Apyru
Mopajy 6uTtn 3awTrheHn, C TMM Aa je Kogb UHCaj-
OEPCKNX MHpopMmaLmja oBa obaBe3a MojayaHa
nytem obaBe3e cacTaB/batba CMMCKOBA WHCAj-
fepa, NyTemMm KojuX HaANeXHW ApPXXaBHW OpraHu
[o6wujajy 3HauyajHy nomoh NpuInKom oTKprBaha
3noynoTpeba. LLITo ce TMye KOHTpPONEe OTKPMBaHa
NOCNOBHUX TajHW, by he, Npe cBera, BPLWXTA Op-
raHu NnpuBpenHOr ApylTBa, Aok he y cnyyajy nH-
cajopepckux mHbopmayuja To pagutn Komwucwuja.
Pasznuke noctoje n y Be3n ca Nnepnoom y Kome
ce Mopa OuyBaTW MOBEPSbUBOCT WHCAjAEPCKUX
nHPopmaLmja U NOCNIOBHUX TajHU. VHcajoepcke

27 KpuBnmyHu 3akoHuk, (Cn. enacHuk PC, 6p. 85/2005,
88/2005, 107/2005, 72/2009 1 111/2009, farbe y TeKkcTy:
K3), un 240, ct. 1.
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nHpopmaumje ce Mopajy WTo 6pxe 06jaBUTU K
YUVMHUTU jaBHUM, T€ MM Ce Ha Taj HaunH Ofy3eTu
ynoTpebHa BpegHocT. lNocnosHa TajHa he ce uy-
BaTM CBE 1OK NOCTOj1 NoTpeba 3a TUM. 3aKOHOM je
npeasuheHo aa he nuua Koja nmajy nocebHe ayx-
HOCTW Npema ApyLTBY OUTW AyXKHa Aa NOC/IOBHY
TajHy 4YyBajy M HAKOH MpecTaHKa TOr CBOjCTBA, Y
nepviogy of ABe rofvHe Of fJaHa npecTaHka Tor
CBOjCTBa.28 OCHMBAYKMM aKTOM, CTaTyTOM, OAsy-
KOM ApYLUTBa WX YTOBOPOM 3aK/byYeHUM Ca TUM
nmuMma MoXxe ce npeaBuaeTy a Taj nepuog byne
AYXW, aNIK He Ay>Kn oA neT rognHa.??

3. [puMapHn N ceKyHaapHM nHcajaepun

3TK y notnyHoctn npatn QupekTtusy EY30, Te
Mera [0 cafja Bakehy nogeny Ha mpuMapHe u
CEeKyHAapHe WHcajaepe Ha ocHoBy ouayuumjap-
Hor npuctyna. MNpema duayumnjapHom npuctyny
NPYIMapHN NHCajaep je nvue Koje nocepyje WH-
cajoepcky nHdopmaLmnjy Ha OCHOBY CBOT CTaJlHOT
nonoxaja y npuBpefHoMm ApyLuTBy, 360r Yera nma
buayunjapHy Ay>KHOCT npema KomnaHmju. CekyH-
JapHU UHCajaep je nuue Koje je ao nHdopmauuje
[OWNO Ha AMPEKTaH UM NHANPEKTaH HauvH of
NPMMapHUX WHCajaepa, Te je OH Aasbe He3ako-
HUTO KOPUCTK y NpaBHOM npomeTy.3! Ha Taj Ha-
UMH 1 CeKYHAAPHW NHCajaep Kpwn ¢uayumnjapHy
LYXHOCT 1 NnocTaje TexHnuKn drayumnjap, a wero-
Ba duayumnjapHa OAroBOPHOCT ce U3Boau U3 no-
Bpede duayumjapHe oaroBOpPHOCTM MpPUMapHOr
nHcajaepa.32 [la 6w uHcajoep 61O OAroBopaH,
noTpebHO je Ja UCTY UCKOPUCTU pagu CTuLaHa
[o6utn nnmn nsberasara rybutka 1 Ha Taj HauuH
nospean GpuayurjapHy Ay»KHOCT.33 Ann 1 CBaKo
nuue Koje je nHdopmaLmjy CTeKNO Ha HEKN ApYrK
HauMH, @ He O NPUMAPHUX UHCAjAepa, YK/byYyeHO
je y naHay 3abpaHe 3noynoTtpebe MHcajaepcKmx
nHdopmaumja.3*

3akoHopgaBay nytem ynotpebe eHymepauuje,
jacHO yKasyje Ha HanywTawe duayumnjapHor
npuctyna.3> Kog 3TK ce MHCKMCTMpPa Ha Tome Ja je

28 3MA4,un.72,ct. 2.
29 314, un. 72, cT. 2.

30 Directive of the European Parliament and Councile
2003/6, on insider dealing and market manipulation
(market abuse), OJ L 096, 12.04.2003.

31 J. Nlenetuh, ,O nojmy mHcnpepa y npasy CjeamrbeHnx
Amepuukux Opxasa’, Mpaso u npuspeda, 6p. 4-6/2010,
159-169, cTp. 166-168.

32 Ibidem.

33 Ibidem.

34 C. byHuuh, ,Cy6jeKTu VHCajaep AWAVIHTa U HKXOBa OAro-
BOPHOCT Y €BPOMNCKOM 1 CprcKkom npasy’, [lpaso u nonu-
muka, 6p. 1/2008, 59-75, cTp. 60.

35 J.JleneTuh,,O nojmy nHcajaepa y npay EBponcke yHuje”,
paso u npuspeda, 6p. 4-6/2011, 672-687, cTp. 680.
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CeKyHIapHV WHcajgep pobrvo uHdopmauunjy on
npumMapHor.3® [lakne, Kputepujym nogene npema
Be3U Ca KOMMaHujom (ugyumjapHu ofHOC), anu
HU KPUTEPUjyM HauMHa CTuUamba WHCajaepcke
nHpopmauumje (HemocpenHN AN NOCPERHN) Huje
npuxsatbus.3’

3aKkoHcka gedrHMLMja NpMMapHUX UHCajaepa
rnacu: ,3abpaHa 3noynotpebe MHCAjAEPCKUX WH-
dopmaLmja nprmMetbyje ce Ha nuLe Koje nocegyje
MHcajaepcke nHpopmaumje nytem: 1) YnaHcTBa
y yNpaBHUM WAN HAaA30PHMM OpraHMma n3fjaBa-
oua unu jaBHor gpywTsa, 2) Yuewha y kanutany
n3gaBaoua wWnM jasHor apywTtsa, 3) lMpuctyna
MHbOpMaLUnjama [0 KOjux [osia3y 0OaBSbatbeM
LOYXHOCTW Ha pagHOM MecTy, BpLierweM npode-
cvje nu gpyrux gyHoctu, 4) KpvBuuHmx gena
Koje je mounHuno.3® YKonuko je y nutaky npas-
HO n1ue, 3abpaHa ce ogHOCK 1 Ha duU3nUKa n1ua
KOja yuyecTBYjy Y AOHOLLeHY OAnyKe O BpLlery
TpaHCakumMja 3a payyH MpPaBHOr finua O Kome je
peu3? OuayumnjapHn NPUCTYN je HanywTeH C 06-
3UPOM Ha UnkbeHULY Aia ce Mmehy nMummMa Koja ce
CBPCTaBajy y NpMMapHe NHcajaepe Hanase 1 nmua
Koja cy AO MHcajaoepcke mHPopmauuje gowna
UntbeHeM KPUBUYHMX Jena, a Ta imua ounrnegqHo
HICY HUM Y KaKBOj Be3 ca KoMnaHujom.*0

3abpaHa 3noynoTtpebe ce Takohe ogHOCK U Ha
OPYyro nuue Koje nocegyje nHcajaepcke nHoop-
MaLmje, a 3Ha Unu je Tpebano Aa 3Ha fa je peyo
WHCajaepcknMm  nHbopmaumjamat!  (cekyHaapHu
VHCajaepw).

MNMoneny Ha NpumMapHe 1 CeKyHapHe NHcajae-
pe y capalrbem 3aKOHOLABCTBY MOXKEMO MU3BeCTH
jelIMHO Ha OCHOBY TepeTa [oKa3uBaha.*2 Mpu-
MapHW MHCajaepun Cy nuua Ha Koja je npebaueH
TepeT fJokasuBama.*> OHM Mopajy AoKasaTh Aa
HUCY ICKOPUCTWUA NPUBUSIErOBaHy MHbOPMaLnjy
jep noctoju obopuBa npeTrnocTaBka Ja Cy UCKO-
puctnu nosnawheHy nHbopmaLmjy YKONUKO Cy
WCTY nocefoBanu 1 TproBanu GUHaHCUjCKUM WH-
CTPYMEHTMMa Ha Koje ce Ta UHpopMaLmja OgHOCK.
C ppyre cTpaHe, CeKyHAapHU NHCajaepu He CHoce
TepeT gokasmBarba Beh TyXKunau mopa fokasatu
Ja Cy 3Hanu unm mopanu 3HaTu fa nocepyjy no-
BnawheHy nHdopmauujy.

36 Ibidem.
37 Ibidem.
38 3TK, un. 76, ct. 2.
39 3TK, un. 76, ct. 3.

40 J.Nenetuh,,O nojmy nHcajaepa y npasy EBponcke yHuje’,
cTp. 680.

41 3TK, un. 78.

42 J.Nlenetuh,,O nojmy nHcajaepa y npasy EBponcke yHuje’,
CTp. 681 11 686.

43 |bidem.
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4. Cnncak nHcajaepa v npuvjasa npomMmeTa
bVHAHCNjCKUX MHCTPYMEHaTa Ha Kojy ce
ofHoOCe VHCajaepcke nHopmauuje

Y uniby cnpeuyaBarba 3n0yrnoTpeba VHcajaep-
CKMX MHpOpMaLMja NponMcaHo je Aa je m3pasa-
nau, v nuue Koje fenyje y uMe Win 3a padyH us-
[laBaoLla, Oy>KHO Jla cacTaB/ba CNucakK Nmua Koja 3a
HUX pafie Ha OCHOBY YroBOpa O pagy, Uiv Ha HeKn
APYrY HAauMH, U KOja UMajy pefoBHO MU NoBpe-
MEHO MNPUCTYN WHCajaepckum MHPopmaLmjama
Koje ce HenocpeaHO 1y NoCPegHO OJHOCE Ha Tor
n3paBaoua.** Jeanuykum Tymauerbem Jonasnmmo o
3aKJbyuKa a Cy CBa Ta 1ua MHcajaepu 6e3 063mpa
Ha CTBapPHO NoceoBahbEe UMM CBECT O NOCe0Baky
nosnawheHe nHpopmaumje.*®> To farbe MOXe 3Ha-
uynTK da Huje noTpebHO AOKasmBaTK Aa Cy 3aucTa
1 nocegosanu nosnawheny uHpopmauujy, Tj. aa
Cy 3Hanu, Uy mMopanu 3HaTu fa je nHbopmaumja
Kojy nocenyjy nonawheHor Kapaktepa jep ce To
npeTnocTaBsba.*¢ Jlnua 3agy»keHa 3a cacTaB/bakbe
CNUCKa Ay»KHa Cy Aa ra peioBHO aXkypupajy u go-
cTaBe Komuncujn Ha teH 3axTeB, Kao 1 fja ra uyBajy
Hajmarbe neT rofMHa HaKOH LUTO je cacTaBSbeH n
axXypupaH.*” OH ce Mopa aXKypupaT 0OaMax Kaaa
nohe fo npomeHe pasnora 360r Kora je Heko e
Ha CMNCKY, Kao 1 Kafa HeKo NuLe Koje je Ha cruc-
Ky M3ryom npuctyn nHcajaepcknum nHdopmalmja-
Ma.*® Cnrcak mMopa HajMarbe fa CaapXu: VMe 1
npesume, fatym pohemna, agpecy npebusanuwita
ofHOCHO 6opaBwLWTa, pa3nor 36or Kora ce To nuue
Hanasu Ha NpeaMeTHOM CMUCKY M AaTym Kagja je
Cnucak TUX NMua cacTaBibeH, OOQHOCHO aXkypu-
paH.#? Kako 6u ce 06e36eamno aa cBako uvue ca
OBOT Cru1cka Oyze yno3HaTo ca OBVM MPONUCKMa,
3aKOHOAaBaL, Hanaxe Uy 3afy»KeHOM 3a cacTa-
B/batbe TOr Cr1cKa fa npepy3Mme mepe notpebHe
[acBa N1La ca cnucka obesbeam Gyay ynosHata ca
NPONUCUMa KOju Ce OQHOCE Ha HIXOBE JY>KHOCTH,
na 6yay cBecHa caHKLUMja Koje npowr3unase u3 350-
yrnoTtpebe unv NpoTUBMNPABHON WMPEHA TUX WUH-
dopmaumja.>0

CBe rope HaBefieHO UnNak He Tpeba Aa BoAn Ao
MOrpeLLHOr 3ak/byyka fia je TpXuwTe KanuTana
HeJOCTYMHO MHCajaepuMa 1 Aa OHW He Mory fJa
TPryjy GuHaHCNjCKUM MHCTPYMEHTMMA NPUBPES-
HUX ApyLITaBa y KojuMa nmMajy NpucTyn nHcajaep-
CKM MHbOopMaLnjama. TakBa 3abpaHa He NOCTOjK

44 3TK,un.83,cT. 1.

45 J.Nlenetuh,,O nojmy nHcajaepa y npasy EBponcke yHuje’,
cTp. 682.

46 Ibidem.

47 3TK, un. 83, cT. 2.
48 3TK, un. 83, cT. 4.
49 3TK, un. 83, cT. 3.
50 3TK, un. 83, ct. 5.
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jep 61 npepcTaB/bana Kpluekwe NpuHUUNa jegHa-
KOF Nono»<aja MHBECTUTOPA, Kao 1 NpaBa NpucTy-
na TPXKMWTY KanuTtana. OHO WTo je 3abparbeHO
jecte Kopuwhere TakBUX UHPOpMaUMja Ha Tp-
XUWTy y Unby m3beraBarba LWITETE UM CTULAHA
aooutu.

Kako 6u ce omoryhuno uHcajoepuma pa Tp-
ryjy, anv Takobe u 3awTmTa of nory6Hor yTuuaja
MHCcajoepcknx nHopmalmja Ha KpeTare LeHa,
3aKOHOM je mponucaHa obaBe3a pykosoawmnala,
Kao 1 ca hrMa NoBe3aHux nuua, aa npujase Ko-
MUCKjW CBa CTULIakba v oTyhera 3a ConCcTBEHM
pauyyH aKkuuja mM3haBaolla y KOMe pyKoBOAwnal,
ob6aB/pa pykoBogehe fyKHOCTU, a Koje Cy YK/by-
yeHe Ha perynumcaHo TPXWULWTe, Kao W [pyrux
GUHAHCM]CKMX MHCTPYMeHaTa NnoBe3aHux ca TUM
aKuMjama 1 To'y poKy oA 5 faHa of faHa npeamert-
HOr CTMUaka unm otyhera.”!

ObaBeluTere cafp)Ki UMe Niua Koje obaBba
LOYXHOCTW pyKoBoAMoLUa Kog 13fasaola, uin ca
VM MOBe3aHor nuua, pasnor obaBeliTaBaha,
Ha3vB M3paBaoua, onuc GUHAHCKJCKOT UHCTPY-
MeHTa, Npupoay TpaHcaKkumnje (cTmuare wuam
oTyhere), gaTym U MecTo TpaHcakuuje, LeHy u
o6bum TpaHcaKumje, Kao 1 apyre uHdopmauumje y
BE3U Ca HaBeAEHVM CTuLakbeM 1 oTyherem.>2

3aKOH perynuiie Koja cy To 1La Koja 06aBrbajy
AY>KHOCT PyKOBOAMOLA, Te Kaxe [1a TO Moxe buTu,
UnaH ynpaBHOF, U HA30PHOT OpraHa nu3gaBao-
La; M3BPLUHK pyKOBOAMNALL, Kao 1 e Koje Huje
unaH NPeTXoAHO HaBeAeHWX OpraHa, a Mma pe-
AOBaH NMPUCTYN MHCAjAePCKMM MHPopMaLmjama
Koje ce MoCcpefHo, UIu HenoCcpeaHoO OAHOCe Ha
n3gaBaoua, Kao U MOryRHOCT JOHOLIeHa OaJlyKa
Koje mory yTuuaTtu Ha 6yayhu pa3soj gorahaja u
MOCNIOBHE M3rnefe OBOr M3faBaola.>3

Kao nuue noBe3aHO ca pPyKOBOAMOLIEM MOXKe
ce MojaBUTK HeroB 6payHy Apyr u nuue Koje ce
y CKnagy ca 3aKOHOM MOXe cMaTpaTh 6payHum
LPYrom, nuue Koje OH u3gpaBa, Kao u Apyra
nMua Koja cy ca TUM NnueM »K1uBena y 3ajegHuum
HajmMarbe rOAUHY JaHa npe faHa U3BpLUeHe TpaH-
cakumje.>* To moxe 6UTU N BUNO Koje MpaBHO
nuue, KojM ynpaBsrba e Koje obaBrba Ay»KHOCT
PyKOBOAMOLIA, Kao 1 NNLIe KOje OH AUPEKTHO, UK
WHOVPEKTHO KOHTponuwe.>> lNoBe3aHo nuue je
1 MPaBHO NuLe Koje je OCHOBaHO paju KOpUCTK
pyKoBOAMOLA, Kao M MPaBHO NuLe Ynju je eKo-
HOMCKW MHTepecC 3HauyajHO CnYaH MHTepecy Tor
pyKoBogumoua.>®

51 3TK, un. 84, ct. 3.

52 3TK, un. 84, ct. 5.

53 3TK, un. 84, ct. 1.

54 3TK,un.84,cr.2,1au. 1,2 n 3.
55 3TK, un. 84, ct. 2, Tau. 4.

56 3TK, un. 84, ct. 2.
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OBakBe Mepe cy npe cBera KOHUMMNMpaHe
Kao jedaH BuA nNpeBeHunje anm 1 Kao oflakLllake
3a UCTpaxHe opraHe jep Aobujajy cse mnHboOp-
Maumje o NoTeHUWjalHUM WHCajaeprima Kao 1
TpaHcakuujama Koje cy oHu obasunn. Mehy-
TMM noBehatbe OMpoKpaTCKUX npouegypa yTu-
ye Ha TPXKMLITe, CTBapa [odaTHe TPOLLKOBe 3a
npvBpefHa APYyWTBa, anv N HeKe MpakTuyHe
npo6neme.>’ CacTaB/batbe NUCTE MHCajaepa ce
NoKasasno Kao TeXak NMocao 3a afiBOKaTCKe KaH-
uenapuje 360r WMPOKOr Kpyra nvua Koja mory
pohun y nocep uHcCajaepcknx MHoopmaumja.>8 Yy
Taj Kpyr nmua mory yhu Kako cekpeTapuue, VH-
dopmaTuapy, na A0 QPUHAHCKMjCKMX, NpPABHUX
caBeTHMKa, nth. Mako 6naroBpemeHo 1 NpaBuIiHO
obaBelUTaBatbe HAAJIEKHUX PerynatopHux Tena
O CMMNCKOBMMA MHCajaepa, Kao 1 O TProBuHu ¢u-
HaHCMjCKMM MHCTPYMEHTMMA Ha Koje ce ofHoce
WHCajaepcke nHPopmaumje, NCKIbyuyje Y BeNKoj
Mepy MoryhHOCT 3510ynoTpebe MHcajaepcke MH-
dopmauuje.>®

5. 3abpareHe paghe

3abparbeHo je cBaKOM NMLYy Koje nocegyje nH-
cajoepcky nHdopmauujy na Ty nidopmauujy yno-
Tpeby HenocpeaHO MK NOCPEAHO NPU CTULAKY,
oTybemy 1 NoKylajy cTuuara unu otyhera du-
HaHCUjCKMX UHCTPYMEHaTa Ha Koje ce Ta uHoop-
Maumja 0AHOCK, 3a CONCTBEHW payyH, UK 3a pa-
uyH Tpeher nuya.®0

3 3aKOHCKOr TeKCTa MOXeMO 3aK/byuuTn Aa
ce oBa 3abpaHa jegHaKo NprMemyje Ha npumap-
He 1 Ha ceKyHIapHe nHcajaepe. Takohe je npep-
BuheHo aa he oBe paarbe 6UTK 3abparbeHe ako
CY yunmtbeHe y CBOje MMe 1 3a CBOj paudyH, Wiu
3a pauyH Tpeher nuua. Mog nojmom ,3a pauyyH
Tpeher nuua” moxemo noppasymeBaTy npegy-
3UMarbe pagmu y CBoje MMe, a 3a pauvyH Tpeher
nuua (KOMUCKOH), Kao 1 y Tybe ume 1 3a Tyh pa-
uyH (3acTynatrbe). Mehytum, ga 6v oBa nuua 6rna
OAroBOpPHa 3a MHCAjAePCKY TProBMHY, OHa MOPajy
3HaTK, unu 6y nak Tpebano Aa 3Hajy Aa je pey o
VHCajaepckoj TprosuHW. Koju npaBHW cTaHdapg
he cyn y3umaTtun y 063up Npuankom oLieHe fa nm
je ogpeheHo nuue 3Hano nnm Tpebano Aa 3Ha Aa
je y nutamwy uHcajaepcka uHpopmaumja, 3aBucK
Of, Cnyyaja fo criyyaja. YKONNKO je pey o CTpyu-
HOM n1Ly, HMp. pykoBoauouy, cyn he oBaj cy6jek-

57 J.Nlenetunh,,O nojmy nHcajoepa y npay EBponcke yHuje",
cTp. 682.

58 Ibidem.

59 B. JoBaHosuh, H. ABpamosuh, ,lMpusunnerosaHa nHoop-
Mauwja y 6ep3aHckoj TprosuHu’, [Ipaso-meopuja u npak-
ca, 6p. 4-6/2011, 18-33, cTp. 26-27.

60 3TK, un.76,ct. 1.
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TUBHW enemMeHaT OLUerBaTh Ha OCHOBY NpaBHOT
CTaHZapAa ,A006por NpuBpeHMKa', a YKONMNKo 61
ce, MeDyTUM, PagnIo O HEKOM HEYKOM fNLy, OHZA
ce y3uma y 063up cTaHgapn ,p06por gomahu-
Ha", @ cCaMUM TUM 11 OArOBOPHOCT 61 61Na y HeKoj
Mepwu Matba. HapaBHo, Hehe 6uTi HX CBejegHO fa
1N je pey O NPUMaPHOM UKW CEKYHAAPHOM VHCaj-
Aepy, jep je y ciyyajy npyMapHoOr uHcajaepa te-
peT foKa3nBatba OBe CYHjEKTMBHE UMHbEHNLE Ha
NPYIMapHOM MHCajaepy, AOK Y Cyyajy cekyHaap-
HOT Taj TepeT Naja Ha Ty»Kuoua.

OBe 3abpaHe ce Hehe NprYMerUBaTU Ha TPaH-
cakuuje Koje ce obaBbajy NPUIMKOM W3BpLUA-
Bakba Jocrene obaBese cTUuUarba UM otyhera
bUHaHCNjCKNX NHCTPYMeHaTa, Kaja je Takea oba-
BEe3a pe3ynTaT YroBopa Koju je 3ak/byyeH npe
Hero WTo je nuue NocefoBano UHCAjaepCKe UH-
dopmauwje.b’ Y oBom cnydajy Hema OCHOBa 3a
packug yroBopa jep MHcCajaepcka uHbopmaumja
HUWje HX nocTojana MPWIVKOM 3aKk/bydyerba npa-
BHOI MOC/a Na CTora 3ak/byyere OBaKBOr YroBo-
pa Huje HX MOrNo BUTY NPOTMBMNPABHO.

Mopep onwTe 3abpaHe, 3aKOH Aasbe Mo yrne-
Ay Ha [dupektusy EY, yBoam n KoOHKpeTu3auwujy,
OfHOCHO YCTaHOBJbaBa Koje Cy TO TayHO pafrbe
3abparbeHe. [pMmapHOM 1 CceKyHAApPHOM WHCaj-
LEepY 3abpatbeHo je ga OTKpMBa M YMHWU JOCTY-
HUM VHCajaepcke UHPopmaumje 6uno Kom apy-
rom nuuy, ocMm ako ce nHbopmaumja oTkpuje 1
YUMHU JOCTYMHOM Y PeJOBHOM MOCNOBaky, MNPo-
becnjy nnun gyxxHoctu.

3abparbeHo je npenopyumnBame Uy Hasoheke
Apyre ocobe fa Ha OCHOBY MHCajaepcKe NHbopma-
uvje CTekHe, Unun oTyhu GprHaHCKjcKe HCTPYMEH-
Te Ha Koje ce Ta MHdopMaLmja ogHOCK.52

N3 peduHmnumje onwrte n nocebHe 3abpa-
He HeBefeHux y 3TK moxemo 3ak/byuntu ga ce
3abparbeHe pagrbe MOry pa3BpcTaTi y Tpuy rpyne:
1) 3abpaHy ynoTpebe rHcajoepcke nHpopmauuije,
2) 3abpaHy anctpubyuunje, Tj. Jarber WwWypeHa H-
cajoepcke nHdopmauuje n 3) 3abpaHy faBarba
npenopyka nnm Hasohema.

5.1 3abpaHa ynotpebe
NHCajaepcke nHopmMauumje

3abpaHa ynotpebe nHcajagepcke nHpopmaumje
npeTnocTaB/ba 3abpaHy crnpoBohera npaBHUX
nocsioBa Koju Bofe [0 NPOMeHe CTBapHO-Npa-
BHOI MOOXaja, OOHOCHO [O npenacka CBOjuHe
Ha PUHAHCKjCKUM UHCTPYMEHTMMA, KOju CY MOTU-
BMICaHM NPOTMBMPABHUM CTMLawbeM npoduta Ha
OCHOBY MpUMeHe NHCajaepcke nHpopmavuje.

61 3TK, un. 76, cT. 4.
62 3TK, un.77.
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YKkonuko 6u ce cTruarbe nnm otyhere GprHaH-
CUjCKMX MHCTPYMEHaTa KOPUCTWIIO 3a HEKY Apyry
CBPXY, @ HE 3a MPOTMBMPABHO CTMLatbe NpoduTa,
He 61 ce pagnno o HeO3BO/bEHO] YNOTPEOUN UH-
cajaepcke nipopmaumje.63 Hehe ce pagutu o 3n0-
ynoTpebu ako ce oTyherbe nnm ctulake obasba
pagn ctabunusauuje MocnoBakba, Kao Ha npwu-
Mep y cAiyyajy Aa ce jeAHoO NpmMBpPeAHO APYLITBO,
ycnen casHata O QUHaHCKjcKUM npobnemnma,
MOBEXE Ca HEeKUM APYrMM pagun ctabunusauuje
NnocnoBakba UK y Cy4ajy fa je notpebHo nsBp-
WNTN KOHBEP3UjY BNACHULWITBA Y LAbY M3MUPEHba
AOCMENNX, @ HEM3MUPEHVX NOTPaXKnBatba UTh.64

CmaTpa ce pa cTuuame 1 oTyhere npetno-
CTaB/ba aKTMBHO MpeAy3MMarbe MOC/IoBa, Of-
HOCHO YuvHberbe, annM He M NMacMBHO MOHAaLLaHe,
Tj. Heuntbere.5 MocmaTpajyhu npobnem ca gpy-
re CTpaHe N HeUNbEeHEM Ce MOXe OCTBapuTU
Kopuct. Ha ocHOBY WHcajgepcke uHpopmauwmje,
ocoba Koja je xenena ga npofda akuuje ysgpxahe
ce ofj Npojaje 1 Ha Taj HauMH OCTBAPUTU UMOBUH-
CKy KopwucT, jep he uUeHa pacTu. Y3gprkaBarbem
of Npofaje akuuja, Koje 6u nHauve bune npopare,
octBapuhe ce npodut y3 nomoh UHcajaepcKmnx
nHdopmaumja.® Ann NocToju jefHa CyLITMHCKA
npaBHa pasfivKa: NponywTamwe Aa ce Npofa Huje
KpUBUYHO Aeno.t’

WHcajgep he ynotpebutn nHcajoepcky nHoop-
MaLujy Kaga 3a cebe unm 3a HEKOT APYror CTeKHe
[o6uT, a Hayve je He 61 MOrao oCTBapUTK Ja je NH-
¢dopmauumja 6una jaBHo ob6jaBrbeHa. MiHdpopmayumja
he 6uTK ynotpebrbeHa camo Kajia je oHa Heonxopd-
Ha 3a JOHOLLEHEe oflyKe O cKnanawy oapeheHor
NpaBHOr MOCNa, Kao M Kaja je OHa MoTMBMUCana
HEroBo CKnanawe.’® MehyTtum, Hehe Huje pey o
3n0ynotpebu yKonuko je opfiyka o ogpeheHom
ynaramy [OoHeTa y TOKYy jeqHOr ayTOHOMHOI Mpo-
Lieca Ha Koju MHcajaepcka nHpopmaumja Huje yTu-
uana.% Ma Tako, YKONUKO je jeaaH BENVKN akumo-
Hap y TOKY Ay»>er BpeMeHCKOr neprofga nnaHupao
nosehare cBora ygena y npvBpefHoM ApYyLUTBY,
na ce v nopep casHarba 3a ogpeheHy nHcajaepcky
nHpopmMaLjy Koja My je mluna Ha PYKy OH ApXao
CBOI MPBOOMTHOI HEMPOMEHEHOT MNNaHa U Hera
cnpoBoawuo, Hehe ce paguTn o 3noynoTpebu nH-
cajaepcke nHpopmaumje.’0

63 M. Lenenbach, op. cit., ctp. 500.
64 M. Lenenbach, op. cit., ctp. 500.
65 Ibidem.

66 M. Opakuh, ,MopanHocT nHcajaepcke TprosuHe’, Mopan
u ekoHomuja, beorpag, 2008, 178-184, ctp. 179.

67 Ibidem.
68 M. Lenenbach, op. cit., ctp. 501.
69 Ibidem.
70 Ibidem.
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5.2 3abpaHa Wwrperba Un Ynkbera JOCTYNHOM
NHCajaepcke nHpopmMauumje

3abpaHa 3noynotpebe vHcajoepckmx nHbop-
Maumja ce Takohe MpocTMpe M Ha pagme Koje
npeTxofe TpaHcakumnjama GUHaHCUjCKUX UHCTPY-
MeHaTa, Kako 61 ce NocTurna jegHa ceeobyxsaTHa
3alWTMTa off Hef03BO/bEHMX pafru. 3abparbeHo
je, Kako MPMMapHMM TaKO M CEKYHOAPHUM WH-
cajoepuma, Ja HeosnawheHo wwupe wnn ymHe
LOCTYMHUM MHcCajaepcke MHpopmaumje. 3aKoHo-
JaBal je HamepHO pa3fBOojuoO OBe ABe pajhe,
jep nop wuperwem ce nogpasymeBa Uunberbe,
Tj. aKTMBHO MOCTyMare, a ,YNHUTU JOCTYNHUM"
MOXe Aa nojpasymeBa M MacvMBHO Apkame. Koa
ynkena jegHe nHbopmaluvje JOCTYNHOM WHCAj-
nep omoryhaBa Hekom Tpehem fa oH cam nprba-
BU Ty MHopmaumjy.”! HeonxomHo je ga nHcajaep
Te MHbOpMaLnje AP>KN Ha CUTYPHOM Ca LITO Makbe
moryhHocTV 3a apyre Aa joj npuctyne.’?

Koo oBor obnuka 3abparbeHe paarbe Hehe
6UTK of Ba)KHOCTW Aa Nu je 1o Tpehe nuue Koje
je HeoBnawheHo gowno Ao UHcajaepcke MHbop-
Maumje uckopuctuno Ty mHbopmaumjy. Tako ce
MOXe [ecuTn fia Hcajaep omoryhn npuctyn nnm
caonwTn uHpopmauujy Hekom Tpehem nuuy, a ga
je 0BO nuue nnak He NCKOPUCTU. Y OBOM Criyyajy
61 oaroBapao caMo MHCajaep, jep je oH 6ro oba-
Be3aH a uyBa OBY MHPOPMaLMNjy Kao NOBEPSbUBY
N He YMHU je JOCTYNHOM, AOK 61 To Tpehe nuue
OCTanO HEKaXHEHO, jep Huje NCKOPUCTUO WUH-
dopmaumjy nnu je Huje farbe npeHeno.

Y 3aKoHy je npensBubeH u3yseTak y ciyyajy
oBor obnuka pagme jep ce Kaxke ga Hehe nocroja-
TW OArOBOPHOCT ako ce UHpopMaLmja OTKpuje 1
YUVHW OOCTYMHOM Yy Pe4OBHOM MOC/IOBaky, Npo-
decnju, unn pyxHoctn.’> OsnawheHn, 0OAHOCHO
[,03BOSbEHN MpeHoc nHbopmaLmja noctojahe Ha
npumep, y Cnyyajy Bpluera peBu3uje, 3aTM Kaga
je To noTpebHO fa 6u apBOKaT UM APYro CTpyy-
HO NLe NCNYHWNO CBOje YyroBopHe obaBese npe-
Ma TOM npuBpeaHOM ApywTBy.”4 HapaBHo, 1 oBa
nuua 6m 6una y obasesn fa uyBajy UHCajaepcke
nHPopmaLmje Kao NoBepsbMBe.

5.3 3abpaHa gaBatrba npenopyka unm
HaBoherba Apyre ocobe Aa Ha OCHOBY
WHCajaepcke MHopmMaunje ctekHe unm otybu
bVIHAHCMjCKe NHCTPYMEHTE Ha Koje ce Ta
NHPopMaumja ogHOCK

MyTem 3abpaHe AaBatba MpPeEnopyka Unmn Ha-
Boherba ce 3aTBapa jegHa moryha npaBHa npas-
HVHa Yy 3aKOHY Koja 6u omoryhuna uHcajgepy aa

71 Ibidem, ctp. 502.

72 Ibidem.

73 3TK,un. 77,11, 1au. 1.

74 M. Lenenbach, op. cit., ctp. 503.
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6e3 ynotpebe unu garber NpeHoca MHcajaepcke
MHbOpPMaLMje NOCTUrHe CBOj NPEBAPHU LB pa-
nehu 3ajegHo ca nvuem Koje HaBoAW WU Kojem
Aaje npenopyke.”> Ha oBaj HauMH WHcajaep 6u
ycneo ga usberHe KaxrbaBatbe, anu 6u Takobe
n ybrnpao KOpuUCTM of MVHCajaepcke MHPopma-
unje.’¢ Mop oBy 3abpaHy MoTnaga jeauHo npe-
nopyka, oAHOCHO HaBohetrbe fa ce ogpeheHn ¢u-
HACUjCKN UHCTPYMEHT CTEKHe unu oTyhu, ann He
N fa ce OH He npopa.”’” Y cny4ajy ga oppeheHo
nuue cTekHe ofHocHO oTyhu oppebeHn PpuHaH-
CUjCKM NHCTPYMeHT 6e3 3Harba fa je Ta npenopy-
Ka [aTa Ha OCHOBY WHCajaepcke mHbopmauuje,
OHO Hehe oproBapatTV OCUM YKOMMUKO Ty»Kunal
ycne [a [oKaxe fAa je OHO 3Hano, Wan npema
OKOJIHOCTMMA MOPAsIo 3HaTK, Aa je pey o 3/10yno-
Tpebu nHcajgepcke nHbopmaluje.

Y unrby nsberasarba Moryhux 3noynotpeba y
Be3n Ca JaBarbeM npenopyka, 3TK TemerbHO pe-
rynuie Wwra ce To cmaTpa NpenopyKkoMm, Koja nuua
MOTY [aBaTU MPEenopyKe, KakBy CafpXuHy npe-
nopyka mopa MMaTtu, Kao 1 fa ce UOEHTUTET nua
Koje cacTaB/ba NPEMNOPYKY MOpPa jaCHO O3HAUnTW.
HaBogu Takobe v pa je gaBanay npenopyke oy-
XaH Ja obenopaHn cBe OKONHOCTM 3a Koje ce 'y
pa3ymHoj Mepu moxke npetnoctasuth ga he ytu-
LaTu Ha HeroBy OOjeKTUBHOCT, a NMocebHO Kaaa
ce Hanasu y cykoby uHTepeca. YKonmko 6u Heko
Tpehe nuue guctpubympano TyhHy npenopyky,
OHO Ha jacaH 1 BUA/bUB HauMH Mopa rnctahu cBoj
WOEHTUTET, @ aKo TO N1Le 3HavyajHO n3mMeHu Tyhy
NPenopyKy Kojy AucTprnbympa, OHO MOpa Ha3Ha-
UMTK Te M3MEHE HA jacaH 1 AeTasbaH HauunH.’8

6. Ob6aBe3a 06jaB/blBatba NHCAjAEPCKMX
nHdopmaLmja Koje ce HenocpegHo
OofHOCe Ha n3gaBaoua

O6aBesa ad hoc wHbopmMKMCartba je OCHOBHMU
enemMeHT MHGOPMaLMOHOr cucTeMa TPXKULITA Ka-
nuTana Koju nyTeM TPaHCMAPEHTHOCTV OApP’KaBa
N Wt QYHKLMOHUCAEe TPXKUWTA KanuTtana.
Ykonuko 6u ynarauvn 6unu 6p3o nHbopMMCcaHm
0 UMkbeHVLIaMa pefieBaHTHUM 3a KpeTarbe Kypca,
Taga 61 MHOpPMaLMoHa acumeTpuja bruna cMarbe-
Ha. MoBepetbe ynaraya y UcTe TPXKULLIHE LWAHCe TO
n 3axteBa.”? lMopen cmatberba MHPOPMALMOHE
acMmeTpuje jow jefaH Unb Koju Tpeba noctuhn je
[la KpOo3 WTO paHuje objaBibMBatbe NHCAjAEPCKIMX
nHdopmauumja 6yay cnpeueHe 3noynotpebe.80 Ad

75 Ibidem, cTp. 504.

76 Ibidem.

77 Ibidem.

78 Buwe o oBome nornepatu: 3TK, un. 87-92.
79 M. Lenenbach, op. cit., cTp. 506.

80 Ibidem..
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hoc nHdopmurcarwe Tpeba fa NonyHW NpasHUHY
n3mehy roguwrer u nonyroauher M3BeLwTa-
Bakba U TMMe JonpuHece Aa UHBeCTUTOpU Gyay
obaBewTeHn o wuHbOPMauUMjama Koje 3axTeBa
AOHELLEHE CUTYPHUX WHBECTULMOHMX ofyKa.8!
MyTem Hag3opa Haj nNpomeToM QUHAHCKjCKUX
WHCTPYMeHaTa of cTpaHe Komucuje Tpebano 6m
cnpeunTn moryhe 3noynotpebe, a HapoumTo Aa
ce nyTtem 6p3or 063HamMBaba HCAjAEPCKNX MH-
dopmaLmja, NpocTop 3a TPXKULHe 3noynoTpebe
BPEMEHCKMN CY3U 1 Ha Taj HauMH OTeXa HUXOoBa
npvmeHa.8?

OBa ob6aBe3a TepeTu jaBHa ApyWwTBa umju cy
OUHAHCWJCKN NHCTPYMEHTN YKIbyYeHM, Wn je 3a
X ynyheH 3axTeB 3a yK/byuyere, Ha perynuca-
Ho TpxuwrTe. 3TK-om, un. 73, nponucaHo je ga ce
oBa ob6aBe3a Hehe ogHOCUTU Ha VHBECTULMOHE
jeovHMLe, Na caMyMM TUM HM Ha ApYLITBA 3a ynpa-
B/batbe OTBOPEHNM UHBECTULMOHMM GOHAOBUMA.

6.1 ObaBe3a objaBe y Cnyyajy OTKprBarba
WHcajaepcke nHdopmaumje Tpehoj ctpaHu
y peaoBHOM 06aBsbakby MOCNa,
npodecunje, U BYKHOCTU

Kag v3pasanau, unu nuue Koje fenyje y wero-
BO VIMe WX 3a HEeroB payvyH, oTKpuje nHcajaep-
cky MHbopmauujy Tpehoj cTpaHu y pefoBHOM
obaB/batby CBOr nocna, npodecuje uAn [yx-
HocCTu, obaBe3aH je fa Ty UHPopmauujy y norny-
HOCTW jaCHO 06jaBM jaBHOCTU U TO NCTOBPEMEHO
y Cny4ajy HamepHor OoTKpuBarba 1 6e3 ognararba
y Cnyuyajy HeHaMepHOr OTKpMBaha, OCUM aKo
je nuue koje je npumuno nHPopmauunjy BesaHo
ob6aBe3om noBepsbmBoCcTM.83 OBa obGaBesa je y
Be3u ca n3yseTkom ogpeheHum kop 3abparbeHux
pagmuy y Be3u ca MHcajaepckum nHdopmalmjama,
Tj. 3ab6paHOM [a ce OTKPUBAjy, NN YnHe JOCTYn-
HUM VHCajaepcke MHPopmaumje 6uno Kom apy-
rom Nnuy, OCUM aKko ce MHpopMaumja oTKpuje u
YUVHW JOCTYMHOM Yy Pe4OBHOM MOC/IOBaky, Npo-
decrju unn gyxHoctn. Tako, YKONUKO 61 UHCaj-
oep WHpopmaumjy OTKPMO HaMepPHO, Morao 6u
ce ocnoboamT OfroBOPHOCTA YKONMKO 61 wnc-
TOBPEMEHO jaBHO 06jaBMO Ty UHPOpPMaUWjy, Tj. y
N3y3eTHO KPaTKOM POKY Koju 61 oHemoryhuro Ko-
puwhere nHdopmaumje. Y cnyyajy HeHamepHor
OTKpMBama, Taj POK je Ay»KKu, MOWTO je N cTeneH
KpvBULUE Matbu, anu 61 OH oneT Mopao 6utn go-
BOJ/bHO KpaTak ga Ou ce cnpeuune eBeHTyanHe
3noynotpebe. AKo je peu o nHbopMaLmju Koja je

81 N. Elster, Europdisches Kapitalmarktrecht — Recht des
Sekunddrmarktes, Miinchen, 2002, cTp. 115.

82 H-D. Assmann, R. Schiitze, Handbuch des Kapital-
anlagerechts, Miinchen, 1997, ctp. 515.

83 3TK, un. 82.
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HeonxofAHa 3a PefOBHO NOCNOBake, 0b6aBbake
npodecunje, unu Ay»HoOCTW, oHaa he oTKpuBame
6utn onawheHo n Hehe nocTojaTtn obaBesa obja-
Be. MehyTnm, Taj HOBM MHcajaep he 6uTtn Be3aH
06aBe30M MOBEP/bUBOCTU N OAFOBOPAH YKONMKO
TakBYy MHopMaujy byne NCKOPUCTAO UK farbe
Lwmpmo.

6.2. ObaBe3a objaBe nocneguua Koje ce
HermocpeaHo oAHOCe Ha M34aBaoua

NHcajoepcka nHpopmaumja moxe 6UTK 3n0-
ynoTpebsbeHa 1 y cnyyajy agMUHUCTPATUBHUX U
NONNTUYKUX OAJIyKa Koje Cy McnnaHunpaHe, npu-
npemsbeHe, Unn cy CTynune Ha CHary, Kao Ha npu-
Mep y MUHUCTAPCTBUMA, NapraMmeHTUMa, ONwTu-
Hama, unn apyrum obnmuymuma Bnactn.8 Ykonmko
OHe YTUUY Ha KpeTake Kypca GpUHAHCUJCKUX WH-
CTPyMeHaTa, HbUX0BO Kopuwherwe 1 guctpuby-
unja 6uhe obyxesaheHu orpaHuuyerma 1 3abpa-
HaMa Be3aHVM 3a WMHCajaepcke MHpopmauuje.8>
Jlnua 3anocneHa y oBUM UHCTUTYUMjama he mopa-
T fJa 4yBajy TakBe MHPoOpMauuje Kao cnyxbeHy
TajHy, 1 Hehe cMeTun ja UX KOPUCTe HUTU NpeHoce
Lpyrim nuumma jep he 6UTn KpUBMUYHO-NPABHO U
rpabaHcko-npaBHO ofrosopHa. MehyTtnm, nocne
HuxoBe objaBe ce Hehe mohu ogmax NpouUeHNTH
nocneauue Ha CBakor nojeAMHavyHoOr n3gasaoua,
cTora je npaswiHMKOM Komucmje nponucaHo Aa
CBakuM u3gasanal mopa jaBHO 06jaBuTW nocne-
AVvle Koje ce HermocpefHO OAHOCE Ha Hera, a
NPOVCTUYY U3 OBaKBUX opdJiyKa. paBUNHMK He
oppehyje TauHo Koju cy To cnyyajesu Beh ux npu-
MEepPUYHO HaBOAM, TaKO Aa OfNyKa O TOMe Aa N je
noTpebHo objaBrbMBakbe OneT Mopa OUTK AoHeTa
3aBMCHO Of Cnyyaja o cnyyaja.

MNpaBuaHKK Kao npumMmepe nocneuua Koje ce
HernocpegHoO OfHOCe Ha u3fjaBaoua HaBoAM fJa
Cy TO nojauu n cTaTUCTMKe Koje 06jaBrbyjy jaB-
He NHCTUTYLUKje, N3BeLTajn areHumja 3a NnpoLeHy
NOC/IOBHE penyTaunje, HUXOBa WCTPaXxMBaHa,
npenopyke wnm cyrectuje y Besn ca BpegHolwhy
GUHAHCM]CKMX MHCTPYMeHaTa, 3aTum ofnyke 6a-
Haka Koje ce ofjHOCe Ha KamaTHe cTone, MOTOM
oanyke Bnapge w ppyrux Tena C jaBHUM OBna-
whernma Kafa cy y nuTamy nopesu, perynmcame
WHAYCTPUje, NONNTUKE ynpaBibakba fyroM, MOTOM
pasnnuunTe oanyke opraHusaTopa TpXKuULITa 1 apy-
rMX HagJIeXHNX Tena Koje ce 0gHOCe Ha TPXKMLLITe,
NpOMeHe Yy HaunHy TproBatba, nTa.86

84 H-D. Assmann, R.Schiitze, op. cit., ctp. 519.
85 Ibidem.

86 [MpaBunHUK 0 06jaBsbrBakby UHCAjAePCKUX MHGOPMaLvja
Koje ce HenmocpeaHoO OAHOCe Ha mM3daBaoua 1 o ogpehu-
Bahby OMpaBAaHNX MHTepeca m13gaBaoua y CBpxy Heobja-
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6.3 HaunH o6jaBrbmBamba

WN3paBanay ¢uHaHcmjckor MHCTpyMeHTa o6a-
Be3aH je ga 6e3 opgnaraka obaBecTy jaBHOCT O
VHCajaepckum uHbopMaumjama Koje ce Hero-
CpefHO oAHOCe Ha Hera,3” anv He Ha HauuH Koju
6y morao fa posefe y 3abnyny.88 OH mopa To
ypagut Tako ga omoryhu 6p3 npuctyn nHébop-
Maumju n MoryRHOCT heHe NOoTNyHe, TauHe 1 npa-
BOBpeMeHe oLeHe. V3gaBanay, je Takohe y obaBe-
31 Ja objaBrbyje cBe UHCajaepcke uHpopmauumje
Ha CBOjOj UHTEpPHET cTpaHuuwn,8® 6e3 o63mpa Ha
TO [a N Cy OHe npe Tora 06jaBsbeHe, Kao 1 HauuH
Ha Koju cy ob6jaBrbeHe. HaunH ob6jaBrbrBarba MH-
cajopepckux nHpopmalmja nogecaH 3a nHGopmu-
Cahbe jaBHOCTU HUMje NOceBHO perynucaH, nlyses
LUTO je 3aKOHOAaBaL, HaNoXMOo fJa CBe MHCajaepc-
Ke nHdopmMaLuvje Mopajy OUTM JOCTYNHe Ha WUH-
TEPHET CTpaHuuM nsgasaoua. lowTo He NocToje
nponncy Koju perynuiwy oy obnact, 0CHOBaHO
ce MOXe MPeTnoCcTaBUTK Aa je 3aKkoHoAaBaL, CMa-
TPao fAa je AOBOSbHO LITO je OBO MuTame pery-
nncao y ciy4ajy pegoBHor nHopmumcara M Aa
je umao y By CxofHy npvMeHy OBUKX Mponuca.
Ykonuko gohe fo 6uno Kakee npomeHe nHdop-
Mauwmje Koja je Beh ob6jaBrbeHa, nsgaBanay Mopa
Ty NpOMeHy Aa 06jaBn 0gMax HAaKOH LUTO je 10 e
[OLWO M TO HA UCTW HAUYMH Ha Koju je objaB/beHa
n3BopHa uHdopmaywmja.0

CmaTpahe ce fa je nsgasanay o6aBecTvo jaB-
HOCT O UHCajaepcKoj nHGopmMaLmju ako je no Ha-
CTaHKy CKyna OKONIHOCTW unu gorahaja, Koju joLu
He Mopajy 6utn dopmynuncaHun y obnuky 3BaHmnu-
HOT JOKYMeHTa, O Tome 6e3 ofJiararba 06aBecTro
jaBHOCT.2!

6.4 CagpunHa objaBe

Mpunukom npoueHe aa nu ce ogpeheHa UH-
dopmauymja HenmocpenHO OQHOCKM Ha M3JaBaoua
Tpeba y3eTn y 063up crneundryHe OKOMHOCTU
CBaKor csyuyaja.

Komucuja je kKao Takee unkbeHuue 1 gorahaje,
y CBOM NpaBUSIHNKY, NPMMEPMYHO HaBena ga cy
TO NPOMeHe NOCIOBHUX NpoLieca Ko n3gaBaola,
NpPOMeHe y Be3u Ca CUCTEMOM KOHTPOJIe, Mpome-
Hama y oaboprma, NpoMeHama peBr30opa, Kao 1
aKTMBHOCTMMA KOje ce Be3yjy 3a KanuTtan usgasa-
oua 1 n3faBake XapTuja of BpegHocTw. Takohe

B/bUBatba, (Cn1. enacHuk PC, 6p. 89/2011, parbe y TeKcTy:
MOW), un. 3, cT. 2.

87 3TK,un.79,cm. 1.

88 3TK, un.79,cm. 2.

89 3TK, un.79.cm. 4.

90 3TK, un. 80.

91 MOU,un. 2, cT. 1 mn 2.
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Cy TO CTaTyCHe NPOMeHe, NOoHyAe 3a Npey3rMarbe
APYTMX akUMOHAPCKMX ApYLUTaBa, KynoBuHa nam
NPeHOoC yaena, Kao 1 gpyre 3HayajHuje UMOBUHE,
pecTpyKkTypupame unm peopraHvsaumja, oTkyn
CONCTBEHMX aKLuMja, 3HAaYajHU NPaBHU CMOPOBW;
packmam yroBopa, ynuc XunoTeke 1 perncrpaumja
3anore Ha MMOBUHM, NUTarba O AMBUAEHAAMA, Kao
N apyre penesaHTHe MHpopmaumje Koje cy of
yTuLaja 3a JOHoLWee ofanyke o objaBrbuBarby
NHCajaepcKmx nHpopmauwmja.d?

OBO Habpajarbe je MPUMEPUYHO 1 He npeg-
CTaB/ba KOHAYHM CMUCaK CBUX YMHEHULA U CU-
Tyauuja Koje mopajy 6utn objasbeHe, Beh he ce
notpeba 3a objaB/brBatbeM opgpehuBaTy o cny-
Yyaja fO Clyyaja, a y rPaHUYHUM CiyyajeBuma u
cama Komuncuja moxe CBOjUM MULbEHEM ofpe-
OVTU Ja N je pey O MHCAjaepckoj nHopmaLmjn.

6.5 Opnarare o6jaBrbrBatba

MocToju u3y3zetak of obaBe3e 06jaB/bMBaHbA
WHcajaepckmx nHdopmaLmja Koju omoryhasa op-
naratbe oe obaBe3e Kaja MOCToOje onpaBhaHU
pa3no3u 3a To. [peTnoctaBka 3a ocnoboheme je
pa 6u y cnyvajy objaBe nHpopmaumje nocrojana
onpaBfaHa OMACHOCT Ja 6U eMWUTEHT MpeTpneo
wreTy. M3paBanay Moxe Ha CBOjy OArOBOPHOCT
[la OAJIOXKM jaBHO OOjaB/bMBatbe UHCAjaepCKe MH-
dopmaumje Kako He 61U HapyLLIMO CBOje onpaBia-
He MHTepece, NoJ YCOBOM [ia TO ofJlararbe He 6u
AOBENIO jaBHOCT Yy 3abnyay v Aa M3pgaBanal, Moxe
Aa ocurypa noBepsbuBOCT Te uHdopmauumje.?> O
0BOj oanyuu m3pasanay Mopa 6e3 opnararba Aa
obaBecTn Komuncujy.>* OHa y 0BOM Cllyyajy mopa
Aa NMPOLEHN MHTepece WHBECTUTOPA 3a TaYyHOM,
MOTMYHOM U aKTyenHOM MHPOPMALLMjOM, HAaCynpoT
WHTepeca emMmnTeHTa Aa MHbopMaLmjy yyBa Yy Taj-
HocTn.?> Camo OHAA Kafa Cy UHTepecy eMUTEHTa
npeTexHujn, ognarare he 6utn nprixsaheHo.%

Kao onpaBpaHn uHTepec moxe a ce npuxaa-
T OKOJIHOCT Jia Cy MPeroBopu y TOKY, Uaun ene-
MEHTV TUX NperoBopa, Te 61 jaBHO objaB/bMBatbe
MO0 YyTULATM Ha UCXOA WM PefoBaH TOK TUX
nperosopa. JaBHO ob6jaBrbrBakbe MHOPMaLMja
ce MoXe OfJIOKUTU Ha OrpaHWYeHU BPeMEHCKU
nepviog, nocebHo y cny4ajy aa je ¢puHaHcujcKa
OfPXKMBOCT M3faBaoLa y 036ubHOj 1 Henocpea-
HOj onacHocTK, Te aa 6u objaB/brBate 036MIBHO
Yyrpo3uno nHTepec noctojehivx n noteHUmjanHmx
aKLMoHapa TMe WTo 61 ce yrpo3nno noctusame
criopasyma y nperosopumMa Koju nmajy 3a unb ga

92 Buwe o oBome: MOWU, un. 2, cT. 4.
93 3TK, un. 81, ct. 1.

94 3TK, un. 81, cT. 2.

95 M. Lenenbach, op. cit., ctp. 515.
96 Ibidem.
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ocurypajy yropoyHun GpuHaHCHjCcKm onopasak 13-
fasaoua.

Peu je o cutyaumjm y Kojoj je yrpoxkeHa ¢u-
HaHCMjCKa CUTYPHOCT eMWUTeHTa, Te 6u pagu
3alTUTe UHBeCTUTOpa 6WMNo onpasBfaHo da ce
o6jaBM TakBa WHCajaepcka MHPopMauwja, anu
YKOJIMKO 61 nperosBopu 6unm ycnewHu, Tm npo-
6nemn 61 6unun pelwenun. Ctora je NPaBUIHNKOM
oAcCTyn/beHo of obaBese objaB/bMBaha fa bu ce
3awTMTUAK ynosm noctojehmx akuuoHapa, jep
6u eBeHTyanHa objaBa foBena Jo naja Bpeg-
HOCTU GUMHAHCUjCKNX MHCTPYMEHATa EMUTEHTA, a
CaMUM TMM 1 [0 YMahera 1U3rnefa 3a cknanamwe
nocna Koju 6u nsspwmo dbrHaHCHjcky ctabunu-
3aunjy.

Takobe ce Kao onpaBAaHW WHTEpPeC MoXe
NpuxBaTUTL CyYaj OANyKe Koje je JOoHeo op-
raH ynpas/batba M3[aBaoua, WinM yroBopa Koje
je cknonmo, a 3a Koje je noTpebHO opobpere
HeKor Apyror opraHa mM3gaBaolia Kako 6u cTy-
NUAW Ha CHary, y Ciyvajy Kaga cy T opraHu y
OKBMPY M3[aBaoLa OpPraHu3auvoHO OfBOjeHN,
nofj ycnioBom fia v jaBHO objaBrbuBarbe TUX UH-
dopmaumja npe TOr ofobpera 3ajefHO ca uc-
TOBpemMeHOM 06jaBOM fa ce Ha ofobperbe jow
yeKa yrpo3usio TauyHy npoueHy nHbopmaumja og
CTpaHe jaBHOCTW.%7

Ogaj cnyyaj opgnararba je onpasfaH MowTo je
npeTeXxHuje 3aWTUTUTK NHTepece noctojehunx ak-
LMOHapa, Hero eBeHTyanHMX ynarava jep 6u oBa
o6jaBa curypHo gosena o obapara LeHe WH-
CTpyMeHaTa, o NoTeHumjanHe naHvke mehy Tpe-
HYTHVMM aKkUMOHapuma WM nNpofaje akumja ucnog
TPXNWLHE LeHe, Ma camum TUM W MNojaBe MNpoc-
TOpa 3a WeKynaHTe ga y KpaTkoM poKy 3apafe.
OBo je onpasgaHo 1 360r Tora WTo $UHAHCKjCKa
CMTyauuvja NpUBPeRHOr APYLUTBA HUje Npomerbe-
Ha, M WTO O CyAOWHM NpPaBHOr MOCNa y NuTaky
jow HMje oaslyyeHo, Te ce Ha 0Baj HAUNH CMatbyje
MOryRHOCT 3a Wwnekynayuje.

OBW cnyyajeBu Cy MPUMEPUYHO HABELEHN, TaKO
[ia Ce€ OCMM OBUX MOTY jaBUTU 1 APy CJTyYajeBu y
Kojuma 6u Komuncunja ogobpuna opfararoe.

7. IpahaHcKo-NpaBHa 0AroBOPHOCT
7.1 TnTare NyHOBa*KHOCTM YroBopa

[MpBO NUTake Koje ce NocCTaB/ba jecTe fa nn je
YroBOp 3ak/byyeH Ca fMLUeM Koje BpLUU 3/10yrno-
Tpeby Ha TPXKULLTY KanuTana NyHOBa)aH?

MowTo 3TK He perynuwe obnact rpahaHcko-
npaBHe OArOBOPHOCTY Y OBOM Ciyuajy, OAroBop
ce Mopa MOTPaxXWUTu y OnwTMM npasuamma ob-

97 TMOMW, un. 4.
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NUrayMoHor npasa. 3akoH 0 06ANraunoHNM of-
HOCMMa HaBOAW Aia je YroBOp MPOTMBaH NPUHYA-
HUM NponncrMa 1 Jobpum obnyajuma HuWTaB.%8
MebyTum, yKonumko je 3akrbyuere oppeheHor
yroBopa 3abpareHO CaMo jeHOj CTpaHu (WwTo
he yBek 6uTn cnyydaj Kog 6ep3aHCKUX 3710ymno-
Tpeba), yroBop he ocTaTv Ha cHasu, a CTpaHa
Koja je moBpeaunna 3akoHCKy 3abpaHy he cHocu-
TV nocneanue.??

MorkeMo 3aK/byunT fia je yroBop pyLbuB Tj.
fa ra owrteheHn CayroBOPHMK MOXe MOHULLTUTK
360r maHe Borbe. OH TO MOXe yunHuTY 360r npe-
Bape vnnu 3abnyae o GUTHMM CBOjCTBMMA Npeame-
Ta yroBopa. Y ToM Cnyuajy CBaka cTpaHa nma Bpa-
TUTW OHO LUTO je 13 TOT yroBopa [obuna, a ako To
Huje moryhe (Ha npumep,3aTo WTO je AOLWO0 A0
oTyherba), Mopa ce gatm ogroBapajyha HagokHa-
Aa.'% HapokHapa y HOBLY ce faje npema LeHama
y Bpeme Bpahata, OAHOCHO OOHOLWEHa CyAcKe
oanyke.101

YroBapau Ha unjoj je CTpaHu y3poK pPyLLbUBO-
¢t (owTeheHn), OAroBOpPaH je CBOM cayroBapauvy
3a WTETY KOjy TPMNU 360r NOHMLITEHA YTOBOPA, aKO
OBaj HMje 3HAaO HUTU MOPAO 3HATW 3a MOCTOjare
y3poKa pyLsbMBOCTM yroBopa.'92 TymauetbeM a
contrario oBe HOpMe, ONAa3MMO 0 3aK/byuyka Aa
je wreTHMK ogrosopaH owTteheHoM (yroBapauy
Ha 4YuMjoj CTpaHM je MaHa BOJbe) YKOJMKO je 3Hao,
WM MOPao 3HATU 3a Y3POK PyLbUBOCTU. Ouur-
nefHo je fa ce y OBOM Cyyajy oawrTeTa gocybhyje
Ha OCHOBY YrOBOpPHEe OfirOBOPHOCTMN.

MNocTassba ce nuTarbe Aa M je y 0OBOM cllyyajy
moryhe, nopep obuyHe wTeTe, [OCYAUTU N U3-
rybrbeHy fobut, Kao y Apyrum ciyyajeBuma yro-
BOpHe oaroBopHocTy. OBaj Npobnem ce jaB/ba 13
pasnora cneunduyHOCTN 6ep3aHCKMX NOCOoBa.

Moxemo 3aK/byunTi fia HafoKHada n3rybroe-
He fo6utn Hehe 6yt moryha u nopep Tora WTO
ce y OBOM CNyyajy pagu O yroBOpHOj OAroBop-
HOCTW. lNoWTO Haw 3aKOH He MpaBuK Pa3IUKy y
nornegy YroBopHe U [AefIMKTHe OArOBOPHOCTY,
aKo je pey o0 BUCMHU WTeTe, Te npeasuha HakHagy
obnyHe wTeTe n N3rybsbeHe fo6MTM U y jeaHOM
1y OPYrom cjyyajy, MOXe ce CXOOHO MpUxXBaTuTn
MCTO OHO Objallrberse Y MOrfeay BUCKHE LITETe
Kojy Tpeba HaflOKHagMTW, Koje je y OBOM pagy 13-
HETO 3a AENMKTHY OArOBOPHOCT.

98 3aKkoH 0 obnuraumoHum ogHocuma, (Ca. sucm COPJ, 6p.
29/78, 39/85, 45/89 n 57/89 n Cn. nucm CPJ, 6p. 31/93,
farbe y Tekcty: 300), un. 103, cT. 1.

99 300, un. 103, cT. 2.
100 300, un. 113, cT. 1.
101 300, un. 113, cT. 2.
102 300, un. 115.
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7.2 [lnTarbe OCHOBA 3a HaKHady wTeTe
y Clydajy fia ce He Tpaxkm packup yrosopa

Of cxBaTarba NMpaBHe NPUPOAE OATOBOPHOCTU
y Be3u ca 3510ynoTpebama Ha TPXKULWTY KanuTana,
360r oficycTBa cneundUUHNX 3aKOHCKUX oapenbu
3aBUCK Koja nnua mory 6uTty agpecati ogrosop-
HOCTM MO OMWTUM MPUHUMNMMa rpahaHcKor npa-
Ba, KaKo oppeauTy obum wTteTe 360r oBe BpPCTe
OZrOBOPHOCTU, KAO M Koja NpaBa — BpCTe 3axTeBa
CTOje Ha pacronarawy owrteheHom nuuy.'03

[Ja nu he ce nprmerMBaTU YrOBOPHA UNu fe-
NINKTHa OAroBOPHOCT? Y 3aBMCHOCTM Of TOra Koja
BpCTa oAroBopHocTu byae npuxsaheHa 3aBucuhe
fa nn he ce HaJoKHagMTU camo obuyHa (NpeTp-
nybeHa) wreta (nat. damnum emergens), Ui N N3-
ry6rbeHa pobut (nat. lucrum cessans), fa nu npa-
BO Ha HaKHaJy LITeTe MMa Camo Jpyra YroBopHa
CTpaHa, UM CBa NMua Koja Cy ycseq WTeTHNKOBE
paake npetpnena nocneguue.

YroBopHa OArOBOPHOCT jecTe OAroBOPHOCT
3a wWTeTy 360r noBpefe YroBOpHe, OLHOCHO
Heke MMOBMHCKe WnnM npaBHe obaBe3e Koja je
Beh nocTojana y ogHocy m3mehy oAroBopHor u
owTeheHor nnuya.'% CBpxa HakHage wTeTe y 06-
NnacTn YroBOpHE OArOBOPHOCTW jecTe [OBECTU
owTeheHor y nonoxaj y Kome 6u ce Hanasmo aa je
yrosop ypegHo n3BpueH.'% o Tome ce yrosop-
Ha OArOBOPHOCT passnKyje of BaHyroBopHe, uuja
je cBpxa pa HakHafom LwTeTe gosefe owTeheHor
y NOnoxaj y KoOme ce Hanasno npe HacTynarba
wrete.'%Tako pa, yKonnko 6u ce MpuXBaTUIO
CTAHOBMLUTE YrOBOPHE OArOBOPHOCTM, OHAA 6u
WTETHUK MOPAo [a HaJOKHaAW KaKo CTBApHY
LITETY, TaKO U U3rybsbeHy fobut. Y ciydajy yro-
BOPHE OArOBOPHOCTM, MOXe Ce MPUXBATUTUA Ha-
[OKHaga nsrybrbeHe gobuTi, 360r Tora LWTo Ce Ha
OCHOBY YroBOpa MOe NPeTNOCTaBUTA KOJIMKY 61
KopucT owTeheHn UMao, a y ciyyajy Aa je yrosop
y MOTNyHOCTU ucrnowToBaH. LLTo ce Tuue Kpyra
n1ua Koja nmajy npaBo Ha HaJoKHady LTeTe, KOf
YyroBOpHe 0frOBOPHOCTU jefMHO ApYyra yroBopHa
CTpaHa 1UMa NpaBo Ha HaloKHaAy LuTeTe.

JlenukTHa oAroBOPHOCT je 06aBe3a LUTETHYMKA
pa owTeheHOM HafoOKHaaW WTETy KOjy je mpo-
Y3POKOBAO MAKO HWUCYy 6unv y obnuraymoHom
(yrOBOPHOM MM HeEKOM Apyrom) opHocy.'07 'y
cnyyajy 3noynotpebe lTeTa He HacTaje Ha OC-

103 B. MapjaHckn, JasHa noHyda xapmuja o0 8pedHocmu —
dokmopcka oucepmayuja, MpaBHu dakynteT y HoBom
Cagy, 2009, cTp. 186.

104 C. Aspamosuh, et al., JlekcukoH epabaHckoe npasa, beo-
rpag, 1996, ctp. 774.

105 Ibidem.
106 Ibidem.
107 Ibidem, ctp. 71.
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HOBY ObONMraLMoHOr ofjHOCa Y KOMe Ce LUTeTHUK
n owTeheHn Hanase, jep je OH ypedHO Wu3Bp-
weH. lteta HacTaje Ha OCHOBY AENVKTHE pafme
LUTETHMKA, @ HYXaH YC/0oB 3a cnpoBohere aenunk-
THe pafhe jecTe noctojatbe mehycobHor ogHoca
wreTHMKa 1 owTeheHor. [owTo je nutamwe fa nm
owTteheHom Tpeba fatn 1 n3rybrbeHy JOOUT y OK-
BMpPY ofwTeTe cnoxeHo, oHo he 6utn nocebHo
obpaheHo. LLTo ce Tnue Kpyra nuua Koja umajy
npaBo da Tpaxe opwTeTy, To he 6UTM He camo
owTeheHn 13 yroBopa Koju je OH 3akibyuuno, Beh
1 CBa OCTafla Nnua Koja cy npetpnena wreTy 36or
LeNIMKTHE paHbe Kojy je CNpoBeO TETHUK.

[la 3aK/byurMO, YroBOpHa OArOBOPHOCT Kao
OCHOB 3a HaKHay LiTeTe He MoXe buTn nprxeahe-
Ha Kaga je ynyheHu yroBopHe obaBese 13BpLIMO
OHaKo Kako oHe rnace.'% Taga Hema mecTa npu-
MEeHU NpaBuia O yroBOPHOj OArOBOPHOCTU jep je
TO OArOBOPHOCT 3a LWTETY 360r HEU3BPLUEHA, UV
NoLer M3BpLUEHA YroBOpHUX obaBesa.'%®? He-
ynyheHom owTteheHom 61 octana moryhHocT fa
3axTeBa HaKHafy LTeTe Mo NPaBUINMA ASIMKTHE
oarosopHocTi.!10

7.3 MNuntarbe BUCUHE WTETE
Kojy Tpeba HafoKHagnTh

TpxuwTe Kanutana je cneunduyHo jep ynara-
y” NPUANKOM CKNanarba yroBopa CBeCHO Ha cebe
npeysrMajy pusnK npomeHe LeHe GpUHAHCUjCKINX
nHcTpymeHata.!'! LLTeTHUK Tpeba Aa HapoKHaam
LWITeTy KOjy je M3a3Bao, anu HWje oAroBopaH 3a
6110 KOjy N3MEHY LieHe Ha TPXKULITY KanuTana yc-
nep KpeTakba camor TpxuiuTa.'12

Kop nenvktHe oaroBOpHOCTM y OBOM Ciyuyajy
6uhe HapgokHaheHa camo o6uyHa wTeTa. Mako
Hall 3akoH npepsuha mMoryRHOCT Ja ce nopep
obuyHe wrete y ogpeheHum cnyyajeBrMa Moxe
HaJlOKHaAUTU N n3rybsbeHa JOOUT, TO Yy OBOM
cnyJyajy Hehe 6utn moryhe. M3rybmbeHa pobut
ce yobunyajeHo He ucnnahyje Kop OeNVKTHe of-
roBOpHOCTY jep owTeheHo nuue uma Ha pacno-
narawy ogflwTeTy 360r HemaTepujanHe wreTe (y
Cnyvajy noBpefe NMYHOCTK). Y cnyyajy aa je no-
BpebheHa Heka cTBap unm fobpo, Hajuyewhe Hehe
6uTK gocyhrBaHa (Mako NOCTOjM 3aKOHCKU OCHOB
3a T0), jep cypn Hajuewhe Hehe mohu fga ycTaHOBYK

108 H. JosaHoBuh, ,[ge ce ‘meHy’ caHKUMja 3@ TProBUHY
ynyheHor?’, lpaso u npuspeda, 6p.5-8/2009, 478-501,
cTp. 493.

109 Ibidem.

110 Ibidem.

111 H. UBoBuh, ,HakHaga wreTe ycnen objaBrbuBarba HeTau-
HUX 1y obmarbyjyhnx nHdopmaumja Nnpy cekyHaapHoj
TProBVHW XapThjama Of BPefHOCTM Ha 6ep3n’, [TpasHu
Xusom, 6p. 7-8/2011, 478-501, cTp. 204.

112 Ibidem.
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KONMKO je owTteheHn fobutn nsrybmo 36or Takee
pagte, jep jeQHOCTAaBHO He MOCTOoju KpUTepujym
3a TO. YKONMKO 6U JenuKTom, Ha npumep 6una
YHUWTEHa CTBap Kojy owTeheHn Kopuctu npu
obaBrbakby CBOje AenaTtHOCTW, oHaa 6u morna
6utn pocyheHa n n3rybrbeHa pobur, jep oHaa je
OHa M3BecCHa 1 Joka3uea. Kog TproBatba ¢priHaH-
CUjCKNM WHCTPYMEHTMMa Teopujcku je moryhe
n3payyHat nusrybrbeHy [obut, anm ce nocTaBsba
nuTakbe Konmko 6u 1o 1o TayHo 1 ga nu je To
onpasaaHo?

N3rybroeHy nobut Huje onpaBaaHo JOCYAUTM
jep cBakwm ynarau nprxsaTta pu3uK NPOMeHe LieHe
MHCTpyMeHTa. AKo 61 To 61no JO3BO/bEHO, OHAQ
6v NnpeacTaB/baNO CYNPOTHOCT CAMOM YCTPOjCTBY
6ep3aHCcKor Tproeaka jep 6w ynarauv 6unu 3aw-
TheHn of TPXKULWHKX pU3mMKa. lNyTem nokpeTtarba
Ty>KO61 OHM 61 MOrnM Aa ce ocurypajy op CBOjUX
NOLWMNX VMHBECTUUMOHNX oanyka.'!3 MotnyHa Ha-
LOKHaaa wreTe He 6u Tpebano ga byae Ha pacno-
naramy jep 6u ce Tpaxxuno of WTETHNKa fa obeLu-
TeTn owTeheHor 3a rybuTKe n3a3BaHe NpeBapHOM
pafrOM Ha TPXMLLTY U ry6uTke nusasBaHe ycneq
nomMepara TpXKuUwWTa. YKonmko 6u ce omoryhuna
HakHafa noTnyHe LWTeTe, Kaga Aohe Ao YKynHor
nafa TPXKKMLUTA TyXeHN 61 CHOCMO HaKHagy pas-
NuKe. YNpaBo 13 OBOT passiora y aMeprykom npa-
BY je YCTaHOB/bEHO MpaBWio aa 6u TyxKeHn 6mo
Camo OfroBOpaH 3a KpeTarbe Y OKBMPY nepuopa
of 90 paHa, jep je KoHrpec npoueHvo ga je Taj
BPEMEHCKM Neprof AOBO/baH 3a Npunarohasame
TpxuwrTa.''* 3a cBakor owTteheHor Kynua ce
Mopa YyTBPAUTN pa3nuka nsmehy BpefHOCTU Kojy
je owTeheHn 3ancta NPUMMO 1 BPEAHOCTU KOjy
6u NprMKo Ja Huje 6o norpewHnx nHbopma-
umja.'1?> cnyyajy Kaga Huje fowno Jo naja ueHe
bUHaHCKNjcKNX MHCTPYMeHaTa, 6uno Koje gocyhu-
Bakbe HaKHaje wreTe 61 6UNo ncyBuLe cnekyna-
TBHO.'16 [MowWTO Hale NpaBo He perynuile Bpe-
MEHCKI Nepuof y OKBUpY Kora he ce cmaTpatu fa
je powno po TpXuwHOr npunarohaBara LeHe,
pelere Moxe 61TK HaheHo y NpaBHOM CTaHAap-
Ay ,pa3ymHor poka”.

360r wnekynaTMBHOr KapakTepa 6uno Koje
npoueHe rybnTKa, y HeKUM MpaBrvMa je orpaHu-
YeH M3HOC WTeTe Kojy 61 WTeTHUK MOpao Aa Ha-
AoKHaawn.17YaHrnocakcoHCKoMNpaBy OHaje orpa-
HUYEHa Ha M3HOC Jo6UTK Koja je 3noynoTpebom
cTeyeHa.'8YHawemnpaBy ogrosopHocTynyheHor
je HeorpaHuyeHa nNo oNWTUM NPaBUINMA U MOXKe

113 H WBoBuh, Has. unaHak, ctp. 197.

114 H. NBoBuh, Has. YnaHak, cTp. 204-205.
115 Ibidem.

116 Ibidem.

117 H. JoBaHoBuWR, Has. ynaHak, ctp. 494.
118 Ibidem.
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ce 1ecMTn Aa M3HOC LITeTe BULLECTPYKO Mpema-
wyje M3HOC Heroee Jobuty 13 3noynoTpebe, na
N Hberose LenoKyrnHe umMoBuHe. Yak n y cnyvajy
Aa je 3noynoTtpeba M3BpLUIEHA Y Me NPUBPEAHOT
APYLWTBa, NnocTojahe nopen ofroBOPHOCTA Npw-
BPeLHOr JpYLITBA M OArOBOPHOCT OLrOBOPHYX
NNLA y TOM APYLUTBY HAa OCHOBY MPUMEHE MpPUH-
uuna npoboja npasHe nuuHocT.''® To 3Haum aa
je WTeTHUK y>KaH Aa HAAOKHaAWN CBY LUTETY KOjy
cy owTteheHy npeTpnenv ycnea werose 30yno-
Tpebe. OBge ce nop owTeheHMma cmaTpajy He
CaMo NNLA Ca KOjMa je OH CKIOMMNO YroBOp, HEro
M CBa Apyra Nimua Koja cy 360r HeroBux Aefvk-
THUX Paatby NpeTpnena WwreTy.

8. KpmsnyHa n
npekpLiajHa o4roBOPHOCT

Mo3nTMBHOMPABHO Ka3HEHO 3aKOHOLABCTBO
ce Hanasn y 3TK-y kojum je nedrHNCaHO KprBUY-
HO feno ,Kopuwhere, OTKprBakbe 1 Npenopyyn-
Barbe MHCcajaepckux nHdopmaumja” n y 3akoHy
0 WHBeCTMUMOHUM doHaoBMMa'20, noa HasvBoM
,CaonwTaBake NpPUBMUIEroBaHNX UHbOpPMaunja’”
Kao n3Bop npekpuajHor npasa jaBba ce 3TK,
LOK MpuUBPEeaHU NpecTynn M3 OoBe MaTepuje He
nocroje.

Mopen KpuviBMYHE OArOBOPHOCTUA (PUINUKMX
NNLUA NOCTOjU 1 KPUBMYHA OATFOBOPHOCT Camor
NpVBPEeAHOr ApYyLWTBa 3a KPMBMYHA Aena Koja cy
M3BpPLUMIA OATOBOPHA LA Y TOM APYLUTBY, a Ha
OCHOBY 3aKOHa O OZJrOBOPHOCTU MPABHUX N1LIA 3a
KpusuyHa aena.'2' NMocebHa KpUBMYHa fena OBUM
3aKOHOM HuCy perynucaHa, Beh he ce npumetrbu-
BaTK Aena npefsrheHa 3a ¢pusmuka nnua, anv ys
moandurKaumje npeasuheHe oBMM 3aKOHOM.

KpusunuHo peno kopuwhera, OoTKpMBarba U
npenopyunBarba NHcajaepckux nHdopmauuja, yc-
TaHOBJ/baBa KPUBMYHY OLFOBOPHOCT 3a OHO NnLe
Koje ynotpebu uHcajaoepcky nHbopmaumjy Ha je-
AaH of TpW anTepHaTMBHO oapeheHa HauvHa, u
TO Y Hamepu fa cebu uny gpyrom vy ocTBapu
WMOBUWHCKY KOPUCT, OAHOCHO HaHece WTeTy ApY-
rom nuuy. 22 3a 0CHOBHW 067K OBOT KPUBUYHOT
fdena 3TK je npeaBnaeo HOBYaHY KasHy, WK Kas-
Hy 3aTBOpa A0 jegHe roguHe. Koje cy To Tpu an-
TepHaTBHO oppeheHe pagre KpMBUYHOT fena?

MNpBa paaka je camo kopuwhere uHcajoepcke
UHpopmayuje npu cmuyarey uau omybery u-
HAHCUJCKUX UHCMpymMeHamd, Bpyra OmKpugdrbe

119 3M4, un. 18.

120 3aKOH O MHBeCTUUNOHUM PpoHpoBMMa, (Cr1. 2nacHuK PC,
6p. 46/2006, 51/2009 1 31/2011, pare y Tekcty: 3UO).

121 3aKOH O OArOBOPHOCTV MPABHUX NULA 3a KPUBUYHA
aena, (Cn. enacHuk PC, 6p. 97/2008).

122 3TK, un. 282, ct. 1.
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U Yurberbe 00CMYNHUM UHcCajoepcke UHgop-
mayuje, a Tpeha npenopyyusaree unu Hagoherve.
OHO WTO je KapaKTepUCTUYHO 3a OBO AeNo jecTe
[la MOXe OUTN N3BPLUEHO jeANHO ca OUpeKMHUM
ymMuwiseajem.

OnpekTHN ymnusbaj NocToju oHAa Kapa je
yumHUniay 6uo CBecTaH CBOra fefla U XTeo He-
roBo m3BpLere.'23 MowTo ce TpaXkn AUPEKTHM
yMULWIbaj, MOpa Ce MPBO A0Ka3aTu CBeCT yuu-
HUoua npema o6jeKTy KpUBWUYHOT Aena, pagku,
nocneauuy 1 y3pouyHo nocneanyHom ogHocy.'24
Y cnyJyajy npuMapHOr MHCajaepa HeroB nonoxaj
he 6UTK TeXN jep 3a Hera NocToju NPeTnocTaBKa
[la je OH 3Hao fJa je pey O MHcajaepckoj nHbop-
Maumju (NpeTnocTaBrba ce ia He NOCToju CTBapHa
3abnypa, Koja je OCHOB MCKIbyUera KpuBuLe), Te
je Ha tbemy TepeT foKa3MBakba, 3a Pa3fNKy of ce-
KYHZApHOr MHCajaepa jep 3a tera Ta NpeTrnocTas-
Ka He nocToju, na he TepeT goKasnBarba OUTU Ha
TyXuouy. YumHunay takobe mopa 61Ty cBecTaH
[la je npeny3eo paghy Koja BOAM A0 HacTynaha
ogpeheHe nocneguue, (Y3pOYHO MOCNEAUYHM
OQHOC), Tj. Aa je XTeo M3BpLUEHE, KAa0 U Aa je »Ke-
Neo Aa n3asose nocneguue csoje pagwe. pyrum
peuunma, NoTpebHo je Aa je yunmHunay xTeo ocTBa-
pere NMOBUHCKE KOPUCTU UM HAHOLIEHE LUTe-
Te Apyrum nuumma. Takohe, KapakTepucTnyHo
je pa ce pagn 0 KOMUCUBHOM KPVMBUYHOM Aeny,
OOHOCHO MOTPebHO je uunhere, Te cTora npo-
nywrake fga ce npoga GUHAHCUCKMN NHCTPYMEHT
Hehe 6UTK KPUBUYHO aeno.

3aKoHOM cy perynucaHa u Tpu KBanmdukosa-
Ha ob6nuKka oBor KpuBuMYHOr pena. lNpBu 065KK
rnacu: AKO je KpMBUYHUM [enom nprbaB/beHa
WMOBUHCKa KOPUCT, NAN ApYrM AnUMMA HaHeTa
VMMOBUHCKaA LUTETA Y M3HOCY KOjV MPesia3n MUSIVOH
M NeTcTo Xwbaga AVHapa, yumHunay he ce Kas-
HUTX 3aTBOPOM A0 TPU FOAUHE Y HOBYAHOM Kas-
HOM.'2> OCHOB 3a CTPOXe KaKthaBahbe je M3HOC
npubassbeHe KOPUCTY, U NPUYKHbEHE LWTeTe, Te
je 36or Tora 3aKoHofaBaL, YBeO 3aTBOPCKY Ka3Hy
Kao rMaBHY 1 HOBYaHY Kao CriopesHy KasHy.

AKO je KpUBUYHO Jeno yYMHUNO Anue Koje no-
ceflyje VHcajoepcke mHdopmaumje NyTem unaH-
CTBa Yy YMPaBHUM MWAW HAA30pPHMM OpraHvmMa
134aBaola, UK jaBHOT ApYLWTBa, yyelwha y Kanu-
Tany v3fgaBaoua, WK jaBHOr ApyLUTBa, NPUCTYyna
nHdopmaumjama [O Kojux fonasm obaB/barbem
OYXHOCTW Ha pagHOM MecTy, BpLiereM npode-
cuje, Unv gpyrux Oy»HOCTU, O4HOCHO NyTeM Kpu-
BUYHMX Aena Koje je nounHuno, yunHunay he ce
KasHUTX HOBYAHOM Ka3HOM, U Ka3HOM 3aTBopa
[0 Tpu roaunHe.'26 3akoHopaBal, je OBUM KBasnu-

123 b. Yejosuh, KpusuuHo npaso, beorpag, 2006, cTtp. 197.
124 Ibidem.

125 3TK, un. 282, cT. 2.

126 3TK, un. 282, cT. 3.
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¢durkoBaHM obnmMkKom oOyxBaTMO CBe Npumap-
He WHcajaepe, Te NpBe TpW rpyne KasHUo CTPO-
e 360r nospefe fob6pMx NOCNOBHUX 06MYaja, a
nocnefhy 360r HaurHa Ha Koju je nHdopmMauuja
npubasrbeHa. /1 oBae je mponucaHa 3aTBOpCKa
Ka3Ha Kao OCHOBHa 1 HOBYaHa Kao crnopegHa.

AKO je KpVBWYHO [efnio MOYMHMO MPUMAPHM
WHcajoep, a npubaB/beHa MMOBUHCKA KOPWCT,
Unn Bpyrum NnurMMa HaHeTa MMOBUHCKA LUTETa, Y
W3HOCY KOju npeniasy MUAVOH 1 NeTCTO Xuibaja
OVHapa, yunHunay he ce KasHUTK 3aTBOPOM 0Of
WecT mMeceun JO neT rojvMHa M HOBYAHOM Kas-
HoM.'27 OBaj 06NMK je HajTexun, He camo 360r no-
cebHor cBOjCTBa Koja Uma yunHunad, seh n 36or
BVICOKOT MMOBHOT LieH3yca.

MpepBuheHa je M npekpwajHa 002080pHOCM.
M3paBanay, jaBHO ApywTtBo K noHyhau he 6uTm
NPEKPLUAJHO KaXHbeHW ako ce He npuapxasajy
obaBe3a y Be3n ca o6jaB/bMBatbeM NHCAjAEPCKNX
MHPOopMaLMja Koje ce HenocpeaHO ofHOCe Ha 13aa-
BaoLla, CacTaB/bakbeM CMMCKa MHCajaepa, Kao 1 ako
He obaBeLUTaBajy O TpaHCaKLMjama Koje je nHcajaep
n3Bpwmo. OpraHusatop TpxKuwTa, LeHTtpanHu pe-
rncTap, unaH LleHTpanHor perncrpa, MHBECTULIMOHO
LPYLTBO, Kao 1 MpaBHO Nu1ue, 6rhe KaxkkbeHU ako
He MocTynajy y cknagy ca ogpeabama o 3abpaHu
3n0ynoTpebe NHCajaepckrx nHpopmaumja.'28

3UQ®-y je Takohe npeaBUHEHO KPUBUYHO AENO
Koje Kao O6jeKT 3aluThTe UMa WHCAjOepPCKy WH-
dopmaLmjy, nof Ha3MBOM ,CaornLTaBarbe NPUBK-
nerosaHux nHbopmauuja” MNMpobnem y Be3n ca
OBVIM 3aKOHOM je WwTo Yy un. 15 ctBapa o6aBesy uy-
Batba MOC/IOBHE TajHE 1 TO 3a HeKe UHpopMaumje
Koje ce MOry OKapakTepucaTu Kao WHCajaepcke.
Y 3aKoHy ce HaBOAM fa Cy QUPEKTOP M YNaHo-
BV ynpaBe ApYLITBa 3a yrnpas/barbe, 3anocsieHa
nnua ApywTBa 3a ynpas/barbe M NoBe3aHa nuua
TOr APYLITBA, AY»KHA Aa 4YyBajy KaO MOC/IOBHY Taj-
HY 1 He mory daBaTu uHpopmauuje o: 1) MiHeec-
TUUMOHOM GOHZY, AN APYLUTBY 3a yrpaB/barbe
TMM GOHAOM Koje 61 Morfie CTBOPUTM MOrpeLtHy
npeacTaBy O MOCNOBaky APYLUTBA, OQHOCHO WH-
BecTUUMoHoOr GoHAa; 2) Byayhmnm akTuBHOCTMMA 1
NMOC/IOBHVM MJIAHOBUMA APYLUTBA 32 YrNpaB/batbe,
OCUM Y cnyyajeBuma npefsuheHnm 3akoHom; 3)
Crarby 1 MPOMETY Ha payvyHUMa UHBECTULMOHOT
¢$oHAa 1 HeroBux unaHoBa; 4) lpyrum nogaumnma
KOju Cy Of 3Hayaja 3a NoC/ioBakbe NHBECTULMOHOT
¢doHAa, a Koje cy ca3Hanu y obasrbatby NOCNOBa
APYLTBa 3a ynpasbatbe. 29

OHo wTo je npobnematnyHo jecte fda he ce,
y cfy4yajy ofaBarba OBUX MHPOpMauuja jaBUTK
npobnem y Be3sn ca pasrpaHUYer-eM MHCajaepc-
Ke nHdopmaLmje 1 NOCNOBHE TajHe, TO jeCT Aa n

127 3TK, un. 282, cT. 4.
128 3a Buwe nHdopmaumja nornegatu: 3TK, un. 290-296.
129 3U®, un. 15, cT. 1.
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he ce npuMerMBaTU KPUBUYHO [eflo ofaBarbe
NocnoBHe TajHe 13 K3-a nnn caonwTaBame npu-
BuneroBaHnx nHGopmaumja n3 oBOr 3akoHa, Unn
yak Kopuwhere, OTKpUBare 1 NpPenopyunBare
MHcajaepcknx nHpopmauymja us 3TK-a. OBakas
npob6siemM pasrpaHunyetrba ce jaBrba 360r jow jegHe
rpewke 3akoHogasua y 3TK-y, jep uctu y 3aspu-
HUM 1 npenasHuUm oppenbdama Huje bprcao Kpu-
BMYHO [eno CaonLiTaBarba MPUBUIEroBaHMX WH-
¢dopmayuja. Oso geno je y 3O gedmHMCaHO Ha
cnepehn HaumH: Ko, y Hamepwu fa cebu, unm gpy-
rom nvugy npuvbaBu MNPOTMBMPABHY VIMOBUHCKY
KOPWCT, APYrom NuLy CaomnwTu NprBUIIEroBaHe
nHbopMauumje, unm Ha OCHOBY TUX UHbOPMaLMja
npenopyyn Apyrome fa cTekHe, Kynu, npoaa, uim
Ha ApYyrv HauMH pacrona)e xapTujama ofi Bpes-
HOCTW, UAWN OPYrOM VMIMOBUHOM WHBECTULMOHOT
¢doHpaa, kKasHmhe ce 3aTBOPOM off TPY MeceLa A0
Tpw roguHe.” 130 MowTo 3aKoHOAaBaL|, KOPUCTY 13-
pa3 ,XxapTuje of BPegHOCTW’, a Kako MHBEeCTUL M-
OHe jeAuHMLe HUCY XapTuje of BPeaHOCTU, HUTK
MMOBMHa POHAA, MOXe Ce U3BEeCTU 3aK/byyak Aa
je 3akoHopaBal, efneo fJa ce OBO AeNio OfHOCHU
caMO Ha 3510ynoTpeby MHcajaepckux nHbopma-
uuja y 3aTBOPEHUM MHBECTULMOHUM GOHAOBMMA.

Jow jegaH nponycTt ce Moxe yBMAeTn, a To je
Ja Huje perynucaH ciy4yaj Kaga nvue Koje mma
WHcajoepcky mHbopMauuvjy Kynyje akumje 3a-
TBOPEHOI MHBECTUUMOHOr $GoHAa CaMO 3a CBOj
unn TyhH pauyH. Ctora npe goHowera 3TK-a Huje
nocrtojana KpuMBMYHA CaHKUWja 3a OBY pagmy,
jep 6y ce paHac Ha wy NpuUMerKBano Aeno us
3TK-a. Ha uvHBecTMuuoHe jegnHuue OTBOPEHMX
MHBeCTULMOHUX poHAoBa Npumersmeahe ce 3TK
N KpUBMYHO Aeno ,kopulwhere, OTKpuBare U
npenopyunBare KHcajoepckmx nHbopmalmja”
MNprmeHa OBOr 3aKOHa Mpowusnnasn U3 Herosor
un. 73, Kojum je npepBubeHo aa he ce norna-
B/be ,3noynoTpebe Ha TPXKUWTY Kanutana” npu-
MEHUBATA N Ha GUMHAHCUjCKN MHCTPYMEHT Koju
HUje YyK/byuyeH y TProBarbe Ha OpPraHM30BaHOM
TPXKULLTY, ann Ymja BPefHOCT 3aBuUcK of GrHaH-
CUjCKOT MHCTPYMEHTa U3 Kora je u3sedeH. [lakne,
peu je 0 NHBECTULMOHNM jefMHMLaMa.

9. 3aKk/byyak

AHanusnpajyhn TpeHyTHO 3aKOHOAABCTBO Pe-
nybnuke Cpbuje Be3aHo 3a obrnact 3noynoTpe-
6a nHcajoepcknx MHPopmaumja 1 3noynotpeba
Ha TPXWLITY KanuTana yorwTe, MOXe Ce YOUUTu
BU/bUB Hanpedak y OQHOCY Ha paHuja peluetba.
OBe npomeHe cy, npe cBera, HacTane Kao npowus-
BOA MMMJieMeHTauuje gupekTruea EY n3 ose 06-
nactu, anu 1 Kao notpeba fa ce KOHaYHO ypean
jenHa obnact Koja Huje umana oprosapajyhu 3Ha-
yaj 1 perynaumjy y Hawem npasy. Mlako y Halwuoj

130 3D, un. 85.
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CYOCKOj MpaKkcu HUCy 3abenexeHn npumepu us
oBe obnactu, He moxxemo pehun ga 3noynotpeba
y Npakcy Huje 6uno. AHanmsmpajyhu ncropujckm
pa3Boj OBe BPCTe 3aKkoHOAaBCTBa y Cpbuju, moxe
Ce 3aK/byunTu Ja Y Bpeme HajuHTe3UBHUje npu-
BaTU3auuje HUje nocTojana ogrosapajyha 3akoH-
cKa MOryRHOCT KaxmaBara 3a 3noynotpebe Ha
TPXKULWITY KanwuTana, WTo je oTBapano moryhHocT
neranHor nsberaBaka OfroBOPHOCTU.

3HayajH1 nomauu y oBoj obnactu cy cnepgehu:

MpBo, AeduHMUMja WHCajaepcke WHPOPMa-
umje je MHoro cBeobyxBaTHWja Of Haller npet-
XOAHOI 3aKOHOAABCTBA. YKO/IMKO Ce ynopeamn ca
[aHalkbMM CTakbeM TPXKMLLTA KanuTana y Cpbujn,
youaBa Ce [a je npaB/beHa 3a MHOro HanpegHuja
TPXMLITA M Ja perynuile nojeguHe MHCTPYMeHTe
KOju He MOoCToje KOof Hac, Mpe cBera ce MUCN Ha
TepMUHCKe nocnose. MehyTum, To cTBapa gob6py
3aKOHOJaBHY MOAJIOry 3a Cnpeyvasatbe 3/10ynoTpe-
6a 1 garoum pas3BuTaK Hawer TpuwTa. Mo3nTMBHO
je pa je Komucuja 3a xaptmje of BpegHOCTU [O-
Hena oprosapajyhe nopsakoHcke akTe Koju obyx-
BaTajy MHcajaepcke nHGopmaLmje 1 Ha Taj HauvH
ynoTnyHwuna perynauujy. Jow octaje fa ce goHecy
y3aHce (yCTasbeHe TpXKULUHe Npakce) 13 oBe MaTe-
puje. Takohe, nyTem yBoherba cnuncaka MHcajaepa
OJ1aKLLAHa je KOHTPOsa UHCajaepCKor TproBamba.

Opyro, Brwe naxre je gato nutaky pasrpa-
HUYeHa UHCajaepcke MHGOpPMaLmje u NocsIoBHe
TajHe. OBO NuTambe MpakTU4aH 3Hayaj Mma npe
cBera y martepuju KpMBUYHO-NpPaBHE OAroBOp-
HOCTU, AOK KopA rpahaHCcKo-NpaBHe UMa TEOPUjCKM
6e3 Beher npakTnyHor 3Hauvaja. IHcajoepcka vH-
dopamauuja je y NpeTXOAHOM 3aKOHy cmaTpaHa
3a MOCJIOBHY TajHY Ma je CTora y HeHoj 3aWTnTu
KopuwheHO KPMBMYHO [eNo ,0faBake MOC/I0B-
He TajHe", WTOo je y MOTNYHOCTN HENpPUXBAT/bMBO
360r HepoBOSbHOT OOyxBaTa OBOr Aena y ciyyajy
NprYMeHe Ha VHCajaepcke MHbopmMaumje. 3ako-
HopdaBay je Tako Yy 3TK-y yBeo KpMBMYHO Aeno
LKopurwhere OTKprBake 1 NpenopyynBame MH-
cajaepckux MHPopmaumja” Kako 61 pelno oBaj
npobnem. MehyTnm, npobnem pasrpaHuyema je
jow yBek octao u 'y 3I®-y 3ajegHo ca HM30M Apy-
rmx HeyjeHayeHocTn ca 3TK.

Tpehe, petarbHO Cy perynucaHa v nutama y
BE3M Ca JaBarbeM NPenopykKa, HUXOBOM CafpKu-
HOM, NIMLMMa KOja NX CacTaBsbajy, HMXOBOM AUCT-
pubyLmnjom 1 NpaBUINMA0 CyKoby UHTepeca Koju
MoXe Hactath. OBaKBO perynucame 3HauajHo
cnpeyvaBa moryhHoCT cnpoBobetba 3noynotpeba
Koje n3Bofe nuua Koja Aajy npenopyke.

YeTBpTO, 0b6aBe3a adhoc wnHpopmucama je
MHOro 6orpe geduHMCaHa 1M 3aKOHOM U Moa3a-
KOHCKMM aKTiMa, Te je Ha Taj HauuH eduKacHuje
CMarbeHa nHGopMaLMoHa acumeTpuja.

LLiTo ce TMye rpahaHCcKo-NpaBHe OArOBOPHOCTH,
OHa Huje yonwTe obpaheHa OBUM 3aKOHOM 1 Mo-



lopuHa 2012/13,6poj 1« Year 2012/13, No. 1

pesd 6pojHMX cneundpuyHOCT oBe 061aCTK, LITO je
BeNMKM NponycT. Huje y NOTNyHOCTYW jacHO NuTarbe
npaBHe NPUPOAE OArOBOPHOCTW, MYHOBAXHOCTA
YroBOpa, Kao HM BUCMHA HaKHafe LTeTe 1 rpaHu-
Lile OAroBOpPHOCTM WTeTHMKa. OBO Cy nNuTama Koja
61 y Npakcy npasuna Besvke npobneme.
KpvB1YHO-NpaBHa OAroBOPHOCT je perynnca-
Ha Ha ogrosapajyhu HaunH y 3TK-y. MehyTum, He-
poctatum ce maHmbectyjy y 3UO-y, y Bugy Hepo-
BOJbHO LUMPOKOT 06yXxBaTa KPUBUYHOT Aena Kao 1
nowler pasrpaHuyYera ca Noc/IOBHOM TajHOM.

Krsti¢ Nikola,
Phd candidate at Law faculty of Novi Sad;
Paralegal at Municipal court of Novi Sad.

MISCONDUCT OF INSIDER INFORMATIONS
IN CAPITAL MARKET

Abstract

Development of financial market is influenced by
appropriate business requirements, as well as the
regulations that will provide equal investment
conditions on capital market and preclude
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misconduct. In this paper, issues connected to inside
information are raised. Moreover, comparison to
former legal solutions and influence of EU legislation
on Serbian law is provided. Another discussed issue
is delineation, not only between inside information
andtrade secret, butbetween primary and secondary
insiders as well. Other problems that are brought
up are restrictions concerning insiders, obligation
of ad hoc reporting, defining prohibited actions, as
well as the question of civil law compensation and
criminal responsibility. Critical review of current
legislation in Serbia is given throughout this paper,
but especially in conclusion where enumerative
review of shortcomings and good features of today’s
legislation is given.
Key words: capital market, inside information, insider,
ad hoc reporting, trade secret, misconduct,
financial compensation.
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VWMNNEMEHTAUUWJA AUPEKTUBE O YTOBOPUMA O
NMOTPOLWIAYKOM KPEOAUTY Y HALLEM 3AKOHOAABCTBY

JoeaHa bpawuh
cmyodeHm 4. 200uHe OCHOBHUX cmyouja
lMpasHu pakynmem Ynueepsumema y Kpazyjesuy

Y yumy 3awmume nompowaya y obaacmu nom-
powaykoe kpeoumuparea doHema je [upekmuea EY
2008/48 o yz080pumMa o nompowadykom kpeoumy, duja
je OcHosHa cepxa XxapMoHu3auuja NnpasHux npasu-
na y Opxasama yYnaHuyamad. Jupekmusom ce mexu
cMarbersy pasauka y nocmojehum mexaHusmMuma 3au-
mume nompowaya Ha nosby Kpeouma u cmeaparby
jeduHcmeeHo2 NnpagHoz pexxuma kome 6u 6uiu noodsp-
2Hymu nompouwad4u. Takohe, dowsio je 0o nojage Hosux
KpedumHuUX UHCmpymMeHamad, na je 6usaa HeonxooHa u
FUX08d yCnewHa umniaeMmeHmayuja.

Hum oso2 pada jecme npedcmasrbarbe OCHOBHUX
cybjekama k0O y2080pd O Kpedumy U yKa3uedrbe Ha
OCHOBHA Npadga nompowadya ycmaosrbeHa Jupek-
mueom. ¥ my c8pxy npedcmasseeHu Cy KAao OCHOBHU
cybjekmu y2080pHO2 00HOCA nompowadyu u 0asdaoyu
Kpeduma, 00K Cy KO OCHOB8HA npd8a nompowaya uc-
MakHymu npaso Ha obasewmasarse U UHGHoOpMuUcaroe,
Npaso Ha 00ycMAaHakK 00 y2080pa o Kpedumy u Npaso Ha
npespemeHy omnaamy kpeouma. ¥ pady je makohe Ha-
npassbeH ynopedHonpasHU npukas ca oomahum 3ako-
HOM 0 3aWmumu KOPUCHUKA PUHAHCUJCKUX YC1yad, Koju
peaynuwe npobremamuky 0802 numarbd ycsajajyhu
npasuna [Jupekmuge y3 o0peheHa o0cmynarea.

KrbyuHe peuun: nompowayku kpedum, nompowad, 0d-
eanay kpeduma, npaso Ha obasewma-
gare, npouyeHa 6oHUmMema nompo-
waya, jeOHoCMpaHu packuo y2080pd,
npespemeHa omnsiama Kkpeouma.

1.YBop

YroBop O MOTPOLWIAYKOM KpeauTy je yro-
BOp KOjUM KpepguTop fHaje wunu obehasa popne-
Ny NOTpOLIaYKor KpefauTa y obnunky opsioxeHor
nnahatba, 3ajma wnu Apyror cAMYHOr obnuka
durHaHcupamsa. MoTpolwayky Kpegut, BpeMeHoOM
N ca pa3BojeM MOLEPHOr TPXWLWTa, NocTaje cBe
LOCTYrNHUWju rpahaHrMa, NocTaje jeaaH of OCHOB-
HUX 065IMKa GUMHAHCUPaHba U MOACTULAHA JINYHE
NOTPOLUHE, LWTO je MMano BeNMKN yTuLaj Ha no-
pacT KMBOTHOI cTaHzapgaa. OH npepdcTaBiba Co-
XeH QVHAHCUjCKN MHCTPYMEHT, Na je HeomnxofHo
[a AprkaBa akKTVBHUM Mepama 3alTuTe noTpoLua-
ya 06e3bean He camo UHPopmucarbe rpahbaHa o

yClIoBMMa KpeauTupama, Beh 1 nojayaHy 3awwtm-
Ty NOTPOLUaya CBe 0 NpecTaHKa yrosopa.

OCHOBHM  uUwb  poHowewa [dupekTtmBe
2008/48/E3 o0 yroBopy O NOTPOLLUAYKOM KpeauTy
(y marmem Tekcty: upekTrea)! 610 je cmatbere
pa3nuka y nponucuma gpkasa YiaHuLa Ha nosby
NOTPOLLUAYKOT KpeaunTa, Koje Cy YC/TOBIbeHe pasnu-
YNTMM MPABHUM 1N €KOHOMCKMM CTarbEM Y HIMMa,
a WTO 3a nocneanuy nMma 1 pasnnumte MexaHus-
Me 3alUTUTe NOoJA Koje Cy NOABPrHYTW MOTPOLLAYN.
MocTojehe pa3nmMunToCTN Y3pOKOBase Cy OrpaHu-
yeHe MoOryhHOCTM MOTpoOLIaya NPUINKOM 3aKiby-
yMBarba YroBopa O NOTPOLUAYKOM KpeauTy y pas-
NIMYUTMM JpXKaBamMa, @ WUCTOBPEMEHO MOjaBuIn
Cy Ce M HOBU KPeaUTHN NHCTPYMEHTH, Na je 6uno
HEOMXOQHO U HUXOBO aAeKBAaTHO YHOLIEeHe Y
noctojehn npaBHM cnctem. Kako ce pasBujano Tp-
XuwTe 6e3 yHyTpallHbUX rpaHu1La, pa3Bujana ce 1
notpeba Aa ce NpaBHU NPONUCU APXKaBa YnaHu-
Lla XapMOHWM3Yjy 1 TUMe MNPYK1 3a40BObaBajyhn
HVBO 3aWwTuTe noTpowwaya. JoHowerwem [upek-
TUBE TEXW Ce MOCTU3aky MOTMNYHE XapMOHU3a-
LuMje npaBHUX OKBMPA, KOja Ce OCTBapyje Kpo3
npy»karbe BMCOKOT 1 NoAjefHAKOr HMBOA 3alTuTe
of, cTpaHe gprkasa. [lyHa xapmoHu3auuja je He-
OnxofHa Kako 61 CBM MOTpoLLaun yKuUBanu Bu-
COK UM jeHaK HMBO 3alUTUTE HUXOBUX UHTEpEeCca.
Crora gp»aBama uynaHuuama He 6u Tpebano fo-
3BONUTM Aa 3agpxe noctojehe unn npomosuLy
HOBE HaUMOHaNHe HOPMe, OCUM OHUX YTBPHEHNX
OnpekTBom. MehyTrm, 0BO orpaHunyere He 6u
Tpebano nprMerrBaT CamMo Tamo Fae MocToje
oppenbe ycknaheHe ca oppepbama [upekTuBe.
Y cnyyajy HenocTojakba ycknabeHux oppepbwu,
LpKaBe unaHuvue 6w Tpebano Ja came opsnyye o
3agprkaBarby noctojeher nnm ysohery HOBOr Ha-
LIMOHaNHOr 3aKOHOAABCTBaA.

[vpekTrBa ce nprMetbyje Ha noTpoLlaye, Nog
KojuMa ce noppasymeBajy $u3muka nvua, 1 Ha
AaBaoLe KpeawTa, Y umjoj ce ynosm mory Hahu n
dun3nuka n npaBHa nuua. Kako je pey o yrosop-
HUM CTpaHama Koje Cy Y pasinyuTUM eKOHOM-
CKUM no3unumjama, NoTpebHoO je Npyxntn edpurkac-
HY 3alUTWTY NOTPOLLAYY KaO eKOHOMCKM Clabujoj

1 Directive 2008/48/EC of the European Parliament and of
the Council of 23. April 2008. on credit agreements for
consumers (AunpektuBa 2008/48/E3 EBponckor napna-
MeHTa ycBojeHa 23. anpuna 2008, o yrosopuma o noTpo-
LWAYKMM Kpeantrma) — gasbe: Iupextrnsa 2008/48/E3
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YrOBOPHOj cTpaHu. NocebHo je HarnaweHa oba-
BE3a AprKaBa uYiaHMLUa Aa UX 3alTnTe of Henow-
TeHOr nocsioBama 1 obmamyjyhe npakce, ga um
0o6e3befle afleKBaTHe MexaHM3Me 3a Mpyxakbe
cBeobyxBaTHMX MHbOPMaLMja, Nponuwy mMepe 3a
NoACTMLakbe OArOBOPHOT NMOHAaLlakba TOKOM CBUX
¢da3a ofHOCa KpeanTupama, npy>ke fodatHy no-
Moh 1 ocurypajy ocTBapere HUXOBUX NOCEOHO
YCTaHOB/bEHNX NPaBa.

MNpaBuna o noTpowaukom Kpeauty y Peny-
6nvum Cpbuju Hanase ce y NOCEOGHOM 3aKOHY, a
LENIMUYHO CYy CafipXaHa M Y 3aKOHY O 3alTuUTK
notpowava (y garwem Tekcty: 3MM)2 n 3ako-
Hy O ObGNMUrauMoHUM OAHOCKMMA(y AarbemM TeKC-
Ty: 300)3. 3aKOH O 3alTUTVM KOPUCHMKA K-
HaHcWjcknx ycnyra (y parbem TekcTy: 33KOY)4
WHCMPUCAH je noTpebama xapmoHu3auuje [o-
Mahux npaBuna O 3aWTUTU NoTpowavya ca Lu-
pekTmBoM. [locTojare jedHOr OBaKBOI 3aKOHa Of
nocebHe je BaXXHOCTV jep CY Y HheMy CagpKkaHe He
CaMO HOpMe KOjUMa Ce LITUTK KOPUCHUK KpeauTa,
Beh n oHe Koje ce ogHoCe Ha JaBaoLue KpeauTa.
Y Benukoj mepu 33KDY je nocTurHyTa carnacHocT
pomahux nponvca ca npaesom EY y obnactu not-
pOLLAUKOr KpeauTrpama, LWTo Ce HapOoUMTO ofapa-
3UJ10 Ha rapaHTOBake WUCTUX OHUX MpaBa MOT-
powaya Koja cy nponncaHa u Aupektunsom. 300
cappxu ogpeheHmn 6poj ogpendbu Kojuma perynu-
Le YrOBOP O KpeauTy 1 Koje BaXe Kao OnwTu pe-
UM 33 perynucame OfHOCa Koju Ce YCnocTaB/ba
3aKJbyuyeHeM YroBopa 0 Kpeaury.

[VpeKTMBOM je nponncaHa KoreHTHa obaBesa
npenyroBopHor obaBelTaBaka NOTpoLIaya Koja
Ce OfHOCU Ha Mpy»ake OCHOBHUX UHpOpMaLnja
y Be31 Ca NOHYAOM Ha 3aK/by4erbe YroBopa o Kpe-
OnTy, obaBe3He cacTojke yroBopa Koju he 6utn
3aKk/byyeH 1 nHopMMCate TOKOM Tpajarba Yyro-
BOPHOI OfHOCa. YCTaHOB/bEHO je NpaBoO MOTPO-
Laya Ha jegHOCTPaHW packmg yrosopa y oapehe-
HOM poOKy 6e3 HaBoDerba pas3nora, Kao 1 NpasBo
Ha MpeBpemMeHy oTnnaTy KojuM je omoryheHo
noTpollayy Aa CBOjy YrOBOpPHY 0b6aBe3y MCMyHM
M Npe ncTeka poka focnenocty 6e3 nkakBrx He-
NOBOJ/bHUX Mocneanua no wera. Cea oBa npasa
[eTas/bHO Cy NpefcTaB/beHa y Ja/beM U3naramy, a
Kako cy ucta npegsubera n 33KQY HanpassbeH je
1 ynopepHonpasHu npukas Jupektuse n 33KOY
y3 nctuuame noctojehivx pasnuka y oBa fBa
npaBHa aKTa.

2 3aKkoH o0 3awTuTn notpowaya (Cnyxbenn rnacHuk PC,
6p.73/2010)

3 3akoH o obnuraumoHum opHocuma (Cnyx6eHn nuct
COPJ, 6p.29/1978, ca KacHUjUM M3MeHaMa 1 JAonyHama)

4 3aKOH O 3alTUTV KOPUCHMKA GUHAHCKjCKUX ycnyra
(Cny»x6eHu rnacHuk PC, 6p.36/2011; game: 33KOY)
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2. Cy6jeKkTn KOf yroBopa o KpeauTty

YroBop O KpeauTy je [ABOCTpPaHOOGaBe3HU
NpaBHU MOCAo, Na y HEroBOM 3aKibyurBarby U
peanvsaumjy yBeK yuyecTByjy ABe BPCTe MpPaBHMX
cyb6jekaTta. Ha jegHoj cTpaHu cy nuua Kojuma 3a
oapeheHe aKTMBHOCTM HepocTajy ¢uHaHcKjcKa
CpencTBa, AOK Cy Ha APYroj CTpaHu cy6jekTn unja
je pmenaTtHOCT Be3aHa 3a Kpejutuparbe KOPUCHU-
Ka KpegwuTa. 3akrbyudyjyhu yroBop o KpeguTy OHM
dopmunpajy jeaaH oy>KHNUKO-NOBEPUNAYKN OJHOC.

Kao pgaBanay Kpeguta ogpebeHo je pusmuko
WM NpaBHO Nnue Koje opgobpaBa mnu obehasa
pofeny KpeauTta y CKnomny CBoje AenaTHoOCTu, No-
coBarba UM npodecuje.> Y yroBOpHOM OfHO-
Cy Ca noTpoLliayeM jaB/ba Ce Kao jaya yroBopHa
CTpaHa c 0631POM Ha TO [a je 3aK/byulBatbe yro-
BOpa O KpeauTy Aieo Herose pefoBHe MOC/I0BHe
penatHoctn. Y Penybnuum Cpbuju Kao pasanay
KpeauTa Hajuewhe ce nojaBibyje 6aHKa, anu TO
Mory vt 1 apyre GUHaAHCKjCKE MHCTUTYUWje 1
cy6jeKTn Koju ncnyhaeajy ycnose 3a obaB/barbe
KpepuTHUX nocsiosa. To mory ga 6yay csa ¢pusmu-
Ka Unm npaBHa Nvua Koja opobpaBajy KpeauT y
OKBMPY TproBauke wunu npodecrmoHasnHe aKkTuB-
HOCTM Kojy 06aB/bajy.’ Y Luiby KOHTpoOne GprHaH-
CMjCKOT NMOCnoBaka JaBaola KpeanTa 1 3awwtute
€KOHOMCKMX MHTepeca noTpoluaya, npeasuheH je
Hag3op Hag wuMa. [iupektuBa Hamehe obaBesy
Ap)KaBaMa uYnaHuuama Ja ocurypajy ga paBouu
KpeguTa 6yny Haf3upaHu UnuM perynmcaHn of
CTpaHe opraHa Wau BNacT! He3aBUCHWX of bu-
HaHcujcknx ycTtaHoBa. 33KDY, ycsajajyhn obasesy
nponucaHy [Oupektusom, npeasuha ga Hagsop
Hag nocnoBakem 6GaHaka cnposoau HapopgHa
6aHka Cpbuje, y cknagy ca 33KQDY, 3aKkoHOM Kojum
ce ypebyje HapogHa 6aHka Cpbuje 1 3akoHVMa
Kojuma ce ypehyjy 6aHKe. Y uwby 3awTnTe KO-
pUCHUKaA, MUHNCTapCTBO HafneXHo 3a 3aWTuTy
noTpoliaya BPLIM HAA30p Haj AaBaouuma ¢u-
HaHCWNjCKUX YCNyra, Y CKagy ca 3aKOHOM KOojum ce
ypebhyje 3awTtnta notpoLlaya.

Pagn pactepehera U nakler 3ak/byyrBarba
N peanusauvje yroBopa, AaBaouun KpeanTta Bpo
yecTo aHraxyjy Tpeha nuua. Ta nuua cy KpeguTHM
nocpegHuLM, Nog Kojuma ce noppasymesa ¢u-
31YKO NN MPABHO NMLE KOje He HacTyna Kao Aa-
Basal KpeauTa 1 Koje y CKNony CBoje AenaTHOCTH,
nocsioBara wnu npodecuje, 3a HakHagy Koja
MOe MMaTV HOBYaHW WM HEKX APYru ycarnalle-
HW 06K dMHAHCUjCKOT Nahakba anTepHaTMBHO
npegoyaBa WAM HyauW NOTPOLIAYMMa YroBope o

5 [upektusa 2008/48/E3, un. 3.

6 M. MuhoBuh, ,3alTTa KOPMUCHMKa NOTPOLLAYKOT Kpeam-
Ta’, lpasHu xusom, 6p.11/2004, beorpag, 737-746, cTp.
739.
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KpeauTy, MoMake NoTpoLlaynma Npuavkom npu-
npeMHnX pafoBa y Be3n ca yroBOPOM O KpeanuTty
U 3aKibyuyje yroBope o KpeamuTy ca NoTpoLla-
yvMa y nMe AaBaoua KpeawTa.” Kapga nctynajy y
OAHOCMMA Ca MOTpolIaYMMa KpeauTHU nocpe-
AHULM MOpajy MOLITOBaTK CBOje NpodecrmoHanHe
ob6asese y nornegy nHbopmMmcaka noTpoLuaya u
HannahmBama cBojux ycnyra. Tako je notpebHo
Aa Ha3zHaye ob6um cBojux oBnawhema, a nocebHo
[a N1 pajile UCK/bYYMBO Ca jefHMM WK Ca BuLIe
[aBanaua KpefuTa UM Kao He3aBUCHM Bpokepy,
na obaBecTe noTpollaya O HakHagW Kojy je no-
TPebHO NNIAaTUTK 3a NPYXKeHe ycyre, Kao 1 Aa Ta
HakHaga Oygde ycarnalweHa usmehy notpoluaya um
VX U Ja 0 Koj byfe obaBeluTeH AaBanal Kpeau-
Ta Y UWby U3pavyHaBaha rogume edpekTmBHe
KamaTHe ctone. 33KOY He cagpxu omapenbde o
KpeanTHUM nocpeaHuUmnma.

[Jpyra yroBopHa cTpaHa Kof yroBopa O Kpe-
OWTY jecTe nuue KOMe fAaBaouy Kpeguta UuHe
oppeheHe durHaHcmjcke nosajmuue. Y Oupektrsu
TO NULe je 03HauYeHO Kao noTpoway, Aok 33KDY
KOPUCTU TEPMUH KOPUCHNK PUHAHCUJCKNX YCyra,
a y ONWITEM PEXNMY YroBOpa O KPeauTy KOpUCTu
ce TepMUH KOPUCHUK KpeauTa. MNpema dnpeKktnsu
noTtpoLuay je prn3nyKo nrue Koje y GUHaHCHjCKM
TpaHcakLuujama fenyje y CBpxe Koje Cy BaH terose
AenaTHoOCTK, NocioBatba unu npodecuje.’ Ca apy-
re ctpaHe, npema 33KOY KOPUCHUK PMHAHCKjCKe
ycnyre je r3NUKO NuLe KOje KOpUCTU UK je Ko-
pucTtuno prHaHCKHjcKe ycayre unum ce gasaowy ¢u-
HaHcWjcknx ycnyra obpaTtnno pagu Kopuwherba
TUX YCNyra, a PUHAHCKjCKe yCnyre KOPUCTL y CBpxe
KOje HUCY HamerbeHe HeroBoj NOC/IOBHOj WY Apy-
roj komepuwjanHoj genatHoct.'9 Ha ocHoBy oBako
ogpeheHnx nojmoBa youwbuBO je Aa ce o MoTpo-
LIauyy MOXe FOBOPUTK YKONMKO CYy UCMyHeHa ABa
ycrioBa: Aia je peyo Gr3nyYKom 1Ly 1 fa ce npuba-
B/batbe KpeanTHUX CpeacTaBa BpLWX Y Luiby 3aJ0-
BOJSbEHba IMYHUX NOTPeba, a He Y Lnrby 0baB/barba
nocnoBHe genatHoctu. ONwTK je cTaB Aa je 3aw-
TUTHW Cy6jeKT jaBHOMpaBHe perynaTvee Gpr3nUKo
Nnue Koje KpeauT KOPUCTU Y Wby 3af0BOSbeHa
NNYHKX NoTpeba.!!

3. MpaBo noTpoluaya Ha obaBeLITaBakbe

3awTuTa MOTpOLaya, KOoju CBe MacCOBHUje
NPUCTYNAjy 3aKibyyetby PasnnunTx obnrka yro-
BOpa O KpeauTy, yHanpeheHa je obaBe3om Ha

7 Oupektusa 2008/48/E3, un. 3.
8 [upektusa 2008/48/E3, un. 3.
9 [upektusa 2008/48/E3, un. 3.
10 33KOY, un. 2.

11 C. Tabopouwwn, T. JoBaHuh, ,HoBe perynaTtvee noTtpoluay-
Kor KpeawuTa y EY”, lMpasHu xusom, 6p. 2/2008, beorpag,
709-729, cTp. 716.
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MoLITOBake HUXOBOr NpaBa Ha obaBeluTaBahe.
YutaBom [MpeKTBOM OBO MPaBO Ce MPOTEXe y
LW/by HErOBOT AeTasbHOr ypehetrba 1 ocurypara
erose npumeHe y npakcu. 33KOY je npaso Ha
obaBeluTaBatbe MOAMrao Ha paHr Hauena. Vm-
nnemeHTMpajyhu ogpenbe [Aupektiee y OBOM
cermeHTy, 33KOY je 0BO NpaBO NPOKNaMOBAO Kao
jeQHO of Haj3HauyajHUjuX MpaBa KOPUCHUKa Kpe-
puTta. OcTBapyje ce Kpo3 pasnmunTe obnrke oba-
Be3e Mpy»karba Nojataka of CTpaHe JaBaoLla Kpe-
[M1Ta, Kako y npefyroBopHoj ¢asu, Tako 1 HaKoH
3aKk/byyerba yropopa. OBo npaBoO M3paxaBa ce
jow n Kpo3 obaBe3sy faBaoLa KpeanTa Aa cBe 0ba-
Be3He nogatke Hasefe y yrosopy. [logaum Koje
faBaoun KpeguTa Npy»ajy ogHoce ce Ha npefy-
roBopHy a3y, HaBohere obaBe3HMX nogaTaka y
CaMOM YroBoOpY, anu 1 Ha obaBe3y r3BelITaBakba
O NpOMeHamMa HacTalium TOKOM Tpajaka YyroBop-
HOT ofiHOCa.

Mpun Kpenpary NoTpoLavKke NOANTUKE HajBU-
e payvyHa Boau ce 0 UHPOPMMCAHOCTU MOTPO-
waya.'?2 Kako kpeaut Hajuewhe y3umajy nuua
cnabor MMOBHOT CTaka KojuMa je TO jeanHu Ha-
UVH Aa 3af0BoObe CBoje notpebe 3a ogpeheHom
BpCTOM poba unu ycnyra, notpebHo je omoryhu-
™M M eduUKacaH HauvH 3a yrno3HaBake ca cneuyu-
dunyHocTMa yroBopa o KpeauTy. [MpaBo notpo-
Wwava Ha obaBelTaBake UCMO/baBa Ce Kao jefaH
BuA o6aBe3He GMHAHCKjCKe MUCMEHOCTU MOTPO-
Llayva, 3HayajHe 3a Pa3Boj GUHAHCKJCKOT TPXKULLTA
n obesbeherba NPaBUYHOCTM U YUUHKOBUTOCTU
YrOBOPHUX ogpenaba no hux.

3.1. lndopmucame y npenyroBopHoj dpasu

CBM nopauun Ha Koje MoTpollayn uUmajy npa-
BO y da3n Koja MpeTxoan 3aK/byuyerby YroBopa,
MMajy 3a LW/b Aa ce NoTPOLLAYM YyNo3Hajy ca CBUM
npaBuma 1 obaBesama Koje he npeyseTn 3aKsby-
yerbeM yroBopa, fa Oyny yno3HaTM ca uumbe-
HULUama Koje mory 6uTu of npecypHor 3Hauaja
NPUIYKOM oaJsiyumBarba. [oTpolwaumn Koju nmajy
Hamepy 3aK/byuyera YroBopa MMajy npaBo Aa
pobujy jacHe, TauHe, NOTNyHEe W Pasym/buUBe WH-
dopmaLmje npe Hero LWITO ce oaJslyye Ha NPUCTYN
YyroBopy, Kako 61 MOrnu [OHeTU MnpasBuiiHe of-
NyKe Koje HajBulle OAroBapajy HhUXOBOj MATHO)
cnoco6HocTn. Mpunukom nspaae Aupektmse cTa-
10 Ce Ha CTaHOBMLUTE a OBO NPaBo MMa BuLUe ac-
nekarta. [1pBY ce ofHOCK Ha CTaHOapAHe nojaTtke
Koju 06aBe3HO Mopajy 61TK 06jaBbeHN of cTpaHe
[aBaola KpefuTa npe 3ak/byyena yrosopa. [py-
rM acrnekT OCTBapyje ce y npeayroBopHoj ¢asu
Kaga ce noTpollaynma npefctaB/bajy nogauu y
Be3V Ca KOHKPETHUM YroBOPOM, a Y L/bY HUXO-

12 S.Weatherill, EU Consumer Law and Policy, Elgar European
Law, UK, 2005, str. 88.
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BOr pa3jawera 1 moryhHocTr ynopehurBara ca
Apyrvm noHyaama. Kpos [upekTuBy je nckasaHa
1 noTpeba fa CBe Ap»KaBe YfaHuLe CBOjM HaLu-
OHasHMM MPOMNUCUMA, @ Y CKMady ca HeHUM of-
penbama, obesbene agekBaTHe MexaHW3Me 3all-
TUTe OBOT MNpaBa.

AVpeKTBOM je nponucaHa Ay»HOCT AaBaola
KpeauTa Aa NPWINKOM OrfallaBaha, Koje ce of-
HOCW Ha YroBOp O KPeauTy y KOMe Cy Ha3zHauyeHe
KamaTHa CTomna uam apyru N3HOCH BE3aHU 3a LieHy
KpeauTa, Mopa fia YK/byUm 1 CTaHZapAHe noaaTtke.
CraHpapfHu nogauu 3a ornaliaBarbe ca CBMM Mo-
TpebHUM MHbopMaLmjama Mopajy 6UTKU UCTAKHY-
TV Ha jacaH, CaxeT 1 BUA/bMB HaunH.'3 ViHdopma-
uMje ce ofHOCe Ha KamaTHy CTomMy, YKynaH U3HOC
KpeauTa, roguhy epeKTUBHY KamaTHy cTony,
Tpajatbe YroBOPHOr OHOCA, YKyNnaH M3HOC Koju
noTpoLay Tpeba Aa nnatu, Kao 1 N3HOC pata.

YKONMKO je 06aBe3HO 3aK/byuere YyroBopa o
CNopefHUM ycnyrama y Be3u ca yroBOpoM O Kpe-
AUTY, HAPOUNTO YrOBOPOM O OCUTypamy, Aa 6u
Kpeaut 61o yonwTe foAerbeH Nnog ycnoBMma 13
ornaca, a LieHa Te ycsiyre ce He MOXe OapeanTy
yHanpepn, o6aBe3a 3aK/byUetba TakBOr YroBopa ce
TakoDhe M3naxe Ha jacaH, CakeT 1 BUL/bMB HAunNH
3ajefHO ca roguWHHOoM edeKTVBHOM KamMaTHOM
cronom.'

Mpunnkom 3aksbyyera yroBopa o KpeguTty no-
NOXaj noTpollaya je Mo Npasuny HernososbaH.!?
Bpno yecto notpoluay je HeAOBO/LHO CTPYYaH Aa
NpoLUeHn YKyrnHe yC/I0Be U UeHy Kpeauta uim ce
Hanasu y CTakby HyXfAe, fIOK Ce Ca Apyre CTpaHe
Hanasu faBanay KpeawuTa, Kome je ogobpaBare
KpeauTa nocsioBHa AenaTHocT. CTPyUYHOCT U eKo-
HOMCKa cHara omoryhaBajy gaBaouy KpeguTa Aa
NOTPOLLAYy HaMeTHe YroBop KOoju My ogrosapa 1
KOju je yHanpeg npunpemuo, ca Knaysynama Koje
Cy 3a NOTpOLLUAya YecTo HejacHe unn gBoCcMucne-
He. 3aTo, fa 61 NOTpoLLayY Morao a AoHece npa-
BUHY O4JyKY Aa N Aa 3aK/byyn yroBop O Kpe-
OVTY UKW He, JaBanay KpefuTa nma obasesy Aa
6naroBpemeHo, Npe AOHOLIeHa TakBe OAJyKe of
CTpaHe noTpolLlaya, NPy nogatke notpebHe 3a
ynopehusamwe pasnuuntux noHyaa. 3a AaBaoua
KpeauTa npepsubeHa je obaBe3a npepyroBop-
Hor ob6aBeluTaBatba Koja moppasymeBa Aa [aBa-
nau KpepuTa npe 3akibyyera YroBopa, y NncaHoj
dopmun, obaBecTy MOTpOLAYa O Haj3HAYAjHUjUM
yroopHum obasesama 6ygyher yrosopa.'® Csu

13 OupekTtnea 2008/48/E3, un. 4.

14 OupekTtnea 2008/48/E3, un. 4.

15 M. Muhosuh, op. cit., cTp. 737.

16 M. JoBaHoBuh-Zattila, ,Kogndukauuja eBponckor npasa
noTpoLuaya ca NocebHMM OCBPTOM Ha MOTPOLLAYKU Kpe-
ant’, Mpucmyn npasocyby-uHcmpymeHmu 3a umnsiemeH-

mayujy esponckux cmaHdapod y npasHu cucmem Peny-
6n1uke Cpbuje, Krb. 4, 2008., Huw, 43-56, cTp. 51.
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ob6aBe3HV nopgauu, Koje Mopa JobuTn y TOM cy-
yajy, Kao u 6uno KakBM JoHdaTHU MOAaLM y Be3u
Ca MOHYAOM Ha 3aK/byyetbe YyroBopa O KpepuTy,
Mopajy OMTM UCMWCaHW Ha manupy WAn ApPYrom
TpajHOM HOCauy nofaTtaka y oksupy CTaHgapgHor
eBponckor nHGopMaLMoHOr N1cTa O NOoTpoLlay-
KoM Kpeauty n3 AHekca Il mnn my Ha agekBaTaH
HaumH 6uTK npunoxeHu. Cmatpa ce fa je faBa-
nay, Kpeguta UCMYHMO OBY CBOjy obGaBe3y yKonu-
KO je NCTW JOCTaBMO NOTpOoLLayy. ¥3 To, noTpoLuay
MMa npaBo Aa Ha CBOj 3axTeB becnnaTtHo fobuje 1
KOMNWjy HaLupTa yroBopa O KpeguTy.

Mopep obaBe3e fa My AOCTaBU NofaTke y npe-
AYroBOpHOj dpasu, faBanay KpeanTa uma n obase-
3y Aia NOTpoLlayy Npyxu agekBaTHa objallrberba
0 NoAaLuma Kako 61 ra ctaBuo y no3uuujy y Kojoj
3aucta u nma MoryRHOCT Aa mpoueHn Aa nu je
NPeanoXeHn YyroBop O KpeauTy HajnoBOSbHUjY
no mwera, Aa My pasjacHU CBe HeAOBOJbHO pas3-
yM/bUBe MofaTKe NpykeHe y oBOj dasn, HaBene
CBe OBUTHE KapaKTepUCTUKe 1 cneundunuHe edek-
Te NpeanoXKeHux ogpendu Mo Hwera, YKbyumsLn
M Mocneguue 3akallktbera NPUIVKOM oTnnaTte
KpeauTa.

3.2. O6aBe3HM nogaun Koju Mopajy utn
CagpkaHn y yroBopy O KpeauTy

MNMogauwm 1 npaBa Koja ce T4y yroBopa 0 Kpeau-
Ty, @ KOj MOpajy OUTN HaBeeHN Y HbeMy, CafpKaH
cy y oapenbama Oupektuse. To je ckyn oapepaba
Kojuma ce moTpoluay obaBellTaBa O CBUMM Mofa-
LMMa Of, 3Hauaja 3a NCNyHeHe YroBOpHNX obaBe-
33, 6pojkaMa Be3aHVM 3a M3HOCe LieHe KpeauTa u
KamaTa, Neprof Ha Koju je yroBop 3aK/byyeH, anv
N O HMXOBMM MPaBMMa KojMa Ce LUTUTK HEroB
nonoxaj Kao cnabuje yroBopHe cTpaHe, a Koja Ko-
penaTMBHO NpeAcTaBsbajy U 6pojHe Jy»KHOCTW Aa-
Baoua KpeamTa. CBpxa nponucmBama o6aBe3HuX
enemMeHaTa yroBopa o KpeauTy je fa y noTnyHoOCTr
yrno3Ha MoTpoLlaya ca CBMM TPOLLUKOBMMA Kpeau-
1a.!” ObaBe3HM cacTojun yroBopa O KpeauTy jecy
nofaLu Koju ce ofHoOCe Ha BPCTY KpeauTa, nopa-
UM O HEeroBoM AaBaoLy, YKYNHOM M3HOCY Kpeau-
Ta, TPajarkby YroBOPHOr OAHOCA, KaMaTHOj CToMw,
oapenbe Ha OCHOBY KOjUX Ce roguiha KamMaTHa
CTOMa MOXe MeraTu, oapefnde o mM3Hocy, 6pojy,
yuyectanoct nnahama, HaunHy nnahara Kamara,
Kao 1 YKYMHMM TPOLUKOBUMA KpeluTa Kaf rog je
TO Moryhe. YroBop mMopa 6uti y nucMeHoj dopmu,
Ha nanupy nnu gpyrom TpPajHOM HOcCauvy nopgaraka.
lNncmeHa ncnpasa Kojy KOPUCHUK KpeauTta noTnu-
cyje Tpeba ga My ycmepu Naxmy Ha TexkuHy oba-
Be3a Koje npeysrMa 1 HaTepa ra fa o wrMa nog-
POGHO 1 CTaNoXKeHO pasmncin.'s

17 M. JosaHosuh-Zattila, op. cit., ctp. 50.

18 M. Muhosuh, ,AupektuBa EY 2008/48 n 3awTmta Ko-
pUCHMKa noTpoLaykor KpeanTa’, [lpasHu cucmem Cpbuje
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3.3. ObaBe3a npy:xara nHdopmaLija TOKOM
Tpajarba YroBOpHOI OAHOCA

Tokom nepuoga Tpajarba yroBopa O Kpeauty
noTpoLuay nmMa npaeo Aa byae obaBewTeH O Hac-
TanyM NpomeHama Unmn oHmMma Koje he Tek ycne-
OVTU, KaO 1 Aa KOHTUHyupaHo Oyae obaBeluTa-
BaH o ogpeherHnm nogauuma. Ocum ose obaBese
ycBojeHe 13 [Aupektuse, 33KOY-om je gaBaouy
KpeauTa CTaB/beHa M AopaTHa obaBe3a. OHa ce
cacToju y nprbaBrbaky NMCMEHe CarnacHoOCTU Ko-
PUCHMKa KpeanTa O M3MeHU HeKor of 06aBe3HMX
eflemeHarta yroBopa O KpeauTy, a npe Hero LTo
OHa 6yfe yummeHa. Y ciyyajy fla ce KOPUCHUK He
carnacu ca M3MeHom, JaBanal KpeauTa He MoXe
je jepHOCTPaHO N3MEHNTN HUTU jeHOCTPAHO pac-
KUHYTW yrosop.'?

MNpema OQupeKTrBuW, HAKOH CKNanama yrosopa
AaBanayl KpeauTa je fyxaH fa noTpollaya nmcme-
HO 06aBeCTV O NPOMEH TPOLLIKOBA KpeanTNparba
npe Hero LTo U3MeHa CTynu Ha cHary.2? Mpe cBe-
ra, Ta obaBelTera OAHOCE Ce Ha MHPopmaumje
O NpomeHu KamaTtHe cTorne. VIHdopmauuja Kojy
pobuja noTpoluay Mopa fa CaapXu U3HOC oTnna-
Te KOju NPeAcToju HaKOH CTynara HoBe KamaTHe
CTOMe Ha CHary 1 nogaTke o 6pojy 1 yyectanocTu
oTnnaTe, YKONMKO [0Na3un JO HUXOBe MpOMeHe.

O6aBe3a obaBelUTaBatba NOTPOLLIAYa NOCEOHO
je HarnaweHa y Be3u ca YroBOPOM O KpeauTy y
06nunKy po3BosbeHor muHyca. Havmve, HaBefeHo
je obaBe3HO pefoBHO ObaBelUTaBaHe MOTPOLUA-
ya NyTem M3BOAA PayyHa Ha Nanupy Uin Apyrom
TpajHOM HOcauy nogaTaka o nepuogy Ha Koju ce
N3BOA OJHOCHU, N3HOCKMMA U JaTyMyMa Nogmn3arba
HOBLIa, CTakby payyHa M3 NPETXOAHOr M3BOAA, HO-
BOM CTakby, AaTyMVMa U M3HOCMMa ymnaTte Kojy
je noTpoway u3BpWKUO, MPUMEHEHO] KamMaTHOj
CTOMNW, CBMM 3apayyHaTVIM TPOLUKOBVMA U MUHK-
MaJIHOM U3HOCY KOju MOpa Aia Ce yniaTu, YKONMKO
nocToju notpeba 3a TMm.2

YKONMKO ce faBanal, KpeanTta KopucTy CBOjUM
MpaBoOM Ha MPEHOC NpaBa 13 YyroBopa O KpeauTy
Unn camor yroopa Ha Tpehe nuue, o Tome Mopa
006aBecTUTV NOTPOLLAYa Kako 61 NoTpoLlay Morao
CBa NpaBa, NPUroBope 1 3axTeBe, y LW/by 3alTute
CBOjVIX UHTEpEeCa, ia KOPUCTU Npema NPUjeMHUKY
yMeCTO NpemMa faBaoly KpeauTa, 13y3eB Kaaa np-
BOOWTHYM JaBanay KpeanTa no cnopasymy ca npu-
6aBrioLeM HacTaBy fa CBoje obaBe3e 13 yroBopa
0 KpeauTy caM UCnyHasa.

u cmaHOapou Esponcke YHuje u Caseta Egpone, 2009,
Kparyjesau, 301-312, ctp. 304.

19 33KOY, un. 28.
20 M. Muhosuh, op. cit., cTp. 307.
21 Oupektusa 2008/48/E3, un. 12.
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Ob6aBe3a obaBeluTaBaka NoTpoLLayYa NocToju
Wy CnyJvajy 3ak/byyera yroBopa Kojum ce f[os3-
BO/baBa Mpekopayerbe y rMnoausamy cpepctasa
Ca payyHa, Kafa je gaBanay AyXaH fla pefoOBHO
[0CTaB/ba NOTPOLLAYy nofaTke of 3Hayaja 3a OBy
BPCTY NpaBHoOr nocna.Ta ob6aBesa je Noce6HO Ha-
rnawleHa Kaja je peyo npekopayeny cpefcraBa
Ha pauyyHy Koje je 3HaTHO 1 Koje noTpaje ayxe of
jenHor meceua. MNMoTtpoway ce 6e3 ognarara oba-
BellTaBa O NpeKopayety, U3HOCY, KaMaTHOj CTOMM
N eBEeHTyallHUM Ka3Hama, TPOLLIKOBUMA N KamaTu
Ha NpeocTanunm Ayrosrnma, Ha Nnanupy v gpyrom
TpajHOM Hocauy nogaTaka. LLTo ce Tvye nofgartaka
y Be3u Ca CTatbeMm Jyra 1 npekopayemem cpep-
CTaBa ca pauyHa, y 33KQY je jow gpogatHO KOHKpe-
Tn3oBaHa obaBe3a faBaola KpefuTa Ha pefoBHO
ob6aBeluTaBate KopucHuKa. 33KQY obasesyje aa-
Baola KpeauTa ga 6ecnnaTHO HajMare [Ba MyTa
roguikbe JOoCTaBy NoTpebHe noaaTke KOPUCHUKY
O CTamy Ayra, AOK TO obaBeLTere MOpa YUYMHUTM
HajMarbe jeHOM MeCeYHO Y Crlyyajy A03BO/beHOr
npekopayera pavyHa.2?

4. Ob6aBe3a npoLeHe
OGOHMTETa NoTpoLaya

Y okBupy npenyroBopHe ¢ase y MOCTYMKy
3aK/byyerba YroBopa, a y Be3u ca NpaBoOM Ha
nHpopmuncarbe, [OMPeKTMBOM je YyCTaHOB/beHa
ob6aBe3a faBouUa KpeanuTa Aa npoLleHe KpeauTHY
CNOCOBGHOCT MOTpoLLAYya Mpe Hero WTo CTyne y
YFOBOPHW ofHOC ca wuM. Ctora [JupekTrea oba-
Be3yje 3emsbe unaHuue EY na obesbene pa cey
nocTynKy opobpaBatba Kpeanta o06aBe3HO Mpo-
LeHn 6GOHMTET NOTPOLLIaYa YBUAOM Y nofjaTtke [o-
6ujeHe of nmoTpoLlaya 1 ako je HeOMXO4HO YBU-
AOM y AocTynHe 6a3e nopataka ycTaHOB/bEHE 3a
Ty cBpxy.23 OBakBOM ofpeabom Hamehe ce oba-
Be3a aKTMBHOI yyecTBOBahha [aBaolla KpeawuTa,
a Koja ce cacToju y obaBe3un npoBepe KpeautHe
CNOCOBHOCTY MOTEHLMjafIHOT KOPUCHWKA Kpeau-
Ta. Haume, npoBepa nnatHe cnocobHoOCTM MMa
[Ba acnekTa. JegaH Koju WTWUTK faBaoua KpeguTa
OA noTpollaya Koju NPUCTynajy ckianamy yro-
BOpPa, a la HeMajy peanHunx cpepctaBa 3a Hero-
Bo oTnnahuBarbe. U gpyru Koju npyka 3awtuty
noTpolwayrma omoryimelUM UM Ja Ce€ Ha OCHO-
BY CBOje mnaTHe CnocobHOCTU onpepnene 3a yro-
BOPHY NOHYAY KOja HajBulle oaroBapa hUXoBUM
MoryRHOCTMMa 1 TUMe cnpeye COMNCTBEHY Nnpes3a-
nyxeHocT. OBa obaBe3a He MpecTaje TPEHYTKOM
3aK/byyerba yroopa, Beh 1 Tokom Tpajarba yro-

22 33KOY, un. 31.

23 3. Tyuakos, ,3alTUTa KOPMCHMKA KpeamTa ca acnekra
noTpoluaykor npasa’;, [lpasHu xusom, 6p. 11/2011, beo-
rpag, 567-587, ctp. 575.
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BOPHOI OJHOCA, YKONMKO ce 0be yroBopHe CTpa-
He carnace ga nNpomeHe YKymnaH U3HOC KpeawuTa,
AaBanay KpeauTa vma obasesy Aa axypupa éu-
HaHCKjCKe NofaTKe Kojuma pacrofiaxe, a Koju ce
TUYY NOTPOLLAYa, U Ja NPOLEeHN Heros 6oHUTET
npe 61nNo KakBor 3HayajHujer noseharba yKynHor
n3Hoca Kpepmta.2* 33KDY Hamehe oBakBy obaBe-
3y JaBaoLy KpeawuTa, y3 ogpeheHe pasnvke y oa-
Hocy Ha OupekTuBy. 33KOY je npepsuheHa npo-
LieHa KpeanTHe CnoCcoBHOCTN KOPUCHUKa KpeanuTa
Ha OCHOBY MofaaTaka AobujeHNX of KOPUCHKKA 1
yBuga y 6a3y nopartaka, kao M MOHOBHa npoue-
Ha KpefauTHe CNoCOOHOCTU KOPUCHMKA Y Ciyyajy
nosehatba KpeanTHOr 3agyerba. MehyTum, oHO
LITO YMHN OCHOBHY pa3nuky 33KQDY y ogHocy Ha
[VpeKTVBY Y OBOM CErMeHTY jecTe Aa ce npoue-
Ha KpeauTHe CNOCOOHOCTN KOPMCHMKA BPLUM Ha
OocHoBY yBuAaa y 6a3e nogaTaka O HeEroBoj 3afy-
XKEHOCTW, ann y3 HEroBy MUCMEHY CarnacHoCT.2>
Takobe, 3a pa3nuky op onpepaba [Oupektuse,
onpenbe 33KOY He npensubajy obasesy axxypu-
parwa dUHaHCMjCKMX MoAaTaka Kojuma pasanal
KpeamuTa pacronaxe.

Ako je monba 3a Kpeaut oabujeHa Ha OCHOBY
yBuAa y 6a3y nopataka, AaBanal KpeauTa je gy»aH
na 6ecnnatHo 06aBecTy MOTpOLLAYa O pe3ynTaTu-
Ma TaKBOr YB/AA U O AeTasbiMa ofHOCHe 6ase no-
AaTaka.26 ObaBesa Npy<arba obaBeLLTeba NOCTOjU
yBeK, OCVIM YKOJUKO je Mpy»arbe TakBMX nogaTaka
3abparbeHO HEKVM ApYrMm MponucoM Unu je cy-
NPOTHO jaBHOM MOPETKY U jaBHOj CUrYPHOCTN.

5.MpaBo Ha ogycTaHak
o[l yroBopa o KpeauTy

360r cBOr BenuKOr 3Hauaja, y [upektusu je
CaAp»aHO 1 MpaBO NOTPOLLAYa Ha jefHOCTPaHu
packug yroBopa o KpeauTy y NponucaHoM pPoKy.
Mako nyHoOBaXkHO 3aKk/byyeH yroeop obasesyje
obe yroBopHe CTpaHe, HamnpaB/beH je wu3syse-
TaK Kojum je omoryheHo noTpowavy aa 6e3 Ha-
Boherba pasnora jefHOCTPAHOM BOJbOM pacKuHe
yrosop o kpeguTy. OBO NpaBo, Kao oAcTynarbe of
OCHOBHOI Hauyena yroBOpHOr npasa pacta sund
servanda, ocMMm WITO je y Hallem npasy CappaHo
y 3MMM-y, kao n 300-y, cagpxaHo je 1y 33KOV. No-
WTO NPUMK MOHYAY 3a 3aK/byyerbe KOHKPEeTHOr
yroBopa ofMax Mo 3akjbyuyery yroBopa, noTpo-
Way uma Ha pacrnonarawy Kpahe Bpeme Koje ce
Ha3MBa POK 3a pa3sMyuWsbabbe, NPefoMULLIbaHe
(,cooling-of” period?’) pa 6u y Tom nepuoay Ao-
Heo KOHauYHy OAJTyKy Aa N enn Aa ra noctojehn

24 [unpektusa 2008/48/E3, un. 8.

25 33KOY, un. 18.

26 C.Tabopolww, T. JoaHuh, op. cit., cTp. 721.
27 M. JoBaHoBuh-Zattila, op. cit.,, cTp. 51.
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yroBop o6aesyje nnu He.?8 OH moxe Bpwehu
CBOje MpaBoO, jefHOCTPaHOM M3jaBOM BOJbe, Aa
ofycTaHe Off CBOT aHra>kKMaHa 1 TMMe Aa packuHe
yrosop, nnu Rytakem, HeBpLLeHreM NpaBga, Aa oc-
HaXW 3aK/byuyeHun yroop.2?

MoTpolay nma NpaBo Aa ofyCcTaHe o yroBopa
0 KpepuTy 6e3 gaBaha 6UN0 KakBux 0bjallbeta
Yy POKy Of 4YeTpHaecT KaneHAapcKux pfaHa.30
Mepurop 3a ogycTaHak Mounkbe fa Teye of AaHa
3aK/byyerba YroBopa o KpeauTy Uiu of AaHa Kaja
noTpoLiay NpuMn yroBopHe opapenbe u ycnose
N nofaTke Koju Mopajy 6uTh HaBefeHW y yroBo-
py O KpepuTy Kao HeroBa OCHOBHa CafprKUHa,
YKONMUKO Taj MOMEHAT YC/Iein HaKOH 3aKibyyerna
yrosopa. Ogpenb6e 33KOY o npaBy KopucCHUMKa
KpenuTa Ha jegHOCTpaHW packui yrosopa y Be-
nuKkoj mepu cy ycknaheHe ca ogpepbama Jupek-
TuBe. OH npeaBuha ga KOPUCHMK MMa NpaBo Aa
ofycTaHe o[ 3aK/byyeHor yroBopa o Kpeauty 6e3
HaBoDerba pasfiora y poKy of yeTpHaecT AaHa.
MehyTm, OHO WTO je OCHOBHa pa3nuka 33KOY
n Qupektuee jecte ga 33KOY npepsrba camo je-
[aH MOMEHaT off Kora nouunmbe fa Teye pok, AOK
cy y [lupeKkTBU HaBedeHa ABa TPEHYTKa, Y 3aBU-
CHOCTM Of TOra KOju je of hUX KacHUje HacTynuo.
Mo 33K®DY pok of yeTpHaecT faHa noyrme Tehn
o[l TPeHYTKa 3aK/byyeha YroBopa o KpeauTy.

Ja 6u noTpowauy Morao Ja ocTBapu cCBoje
npaBoO Ha ofdycTaHaK off yroBopa o Kpeauty 6e3
HaBoDerba pasnora M y MPOMuCaHMM Mepuogy,
OH uUma obaBe3y Aa o Tome obaBecTu paBaoua
KpenuTa npe ncTeka poka off YeTpHaecT AaHa, a
y CKnagy ca nogauMma O MocTojakby WU Hemno-
CTOjatby MpaBa Ha OAyCTaHAK, POKY M OCTanum
ycnoBMMa MoOA Kojuma je [O3BOSbeHa peanusa-
LMja OBOr MpaBa jaCHO M CaXeTo CagpXaHux y
YroBopy o KpeauTty, a fobujeHux of pasaoua.’!
Cmatpahe ce ga je noTpoluay UCNyHVO OBY CBOjY
06aBe3y YKONMKO OBO ObaBeluTere, Ha Manupy
W APYrom TpajHOM HOocauy nofaTaka Ha pacno-
narawy faBaoly, 6yne nocnaTto npe ncteka poka.
TpeHyTak npucrneha oBor ob6aBeluTera AaBao-
Ly cMaTpa ce N TPeHYTKOM pacKkuia 3ak/byyeHor
yroBopa o Kpeauty. [lpyra o6aBesa notpoluaya
jecTe pa wucnnatu gaBaouy KpefwTa rnaBHULY U
KamaTe akymynupaHe of [JaHa Mogusarba Kpe-
OVUTHUX CpeAcTaBa [O [aHa OTnaTte rnaBHuUe,
6e3 HenoTpebHUX opflarakba M He KacHuje of
30 KaneHAapCKMxX AaHa of, MOMeHTa cnaka oba-
BellTerwa 0 Kopuwhery NpaBa Ha packng yroBo-
pa. KamaTa, Kojy je noTpoway obaBe3aH Aa ucnna-

28 C.Tabopouwwm, T.JoBaHuh, op. cit., cTp. 722.
29 M. Muhosuh, op. cit., cTp. 308.
30 Aupektusa 2008/48/E3, un. 14.
31 Oupektusa 2008/48/E3, un. 14.
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TW, payyHa ce Ha OCHOBY ycarnalleHe HOMUHaNHe
KamaTHe cTone. [laBanau KpegmTa Hema npaso HU
Ha KaKBy pyry HakHagy Of, CTpaHe MoTpoLlauya,
13y3eB HEnoBpaTHMX TPOLLKOBA Koje je nnatno
opraHuma ynpase. 33KOY ycBajajyhu pewena us3
InpekTtunBe, a Texehn getarmHmjem ypehery osor
nuTara, jow AoAaTHO HaBOAM [ia Kaja ce paau o
YroBOpy O KpefuTy Koju je obe3beheH xumnote-
KOM, Kao 1 YroBopy umju je npegmeT KynoBMHa
HEMOKPETHOCTN, OAHOCHO (UHAHCUpParEe Kyro-
BVMHE HEMOKPETHOCTN, KOPUCHUK MOXe ofycTaTu
0f yroBopa nof yCNoBOM fia Huje noyeo KOpuc-
TUTU KPeauT, OQHOCHO PpUHAHCUpatbE.

Ykonuko je paBanay KpeguTta unu Tpeha
CTpaHa, Ha OCHOBY cropasyma ca [aBaouem
KpeanTa, npyxuno oppeheHy crnopepHy ycnyry,
Kopuwherem cBOr NpaBa Ha ofycCTajarkbe Of yro-
BOpa O KpeauTy MOTpoLLay npecTtaje 6utn BesaH
1 YrOBOPOM O CMOPeAHOj yCiy3un.

[vpeKkTMBom je perynucaHo nutarbe MnoBse-
3aHUX YroBopa O KpeauTy3? n HKXOBOr farber
npaBHOT AejcTBa y cyyajy Kopuwhera npasa Ha
OofyCTaHak of cTpaHe noTtpowava. M3pnumto je
npeasuheHo fa yKONMKo je noTpoluay ocTBapmo
npaBo Ha ofyCTaHaK y Be3u Ca YyroBOPOM O MUC-
nopyumn pobe nnu Bplerwem ycnyra, Hehe Buwe
6VT Be3aH NOBe3aHVIM YTOBOPOM O KPeauTy.

Kapa je y nuTarby peBOSIBMHI YrOBOP O Kpean-
Ty33, NOTpOLLay ce MOXe Y CBaKo [o6a 1 6e3 Hak-
Hajle KOPUCTUTWU CBOjUM MPABOM Ha jefHOCTpa-
HW pacKkug yroBopa, OCUM YKONMKO Cy ce CTpaHe
cnopasymesnie O OTKa3HOM POKY, KOju He MoXe
6UTN By>KKn Of jeRHOr MeceLla.

6. NpaBo Ha NpeBpemMeHy
oTnnaty Kpeauta

[paBo Ha npeBpemeHy oTnnaTy Kpegwuta je je-
AaH Of MHCTUTYTa Kojum ce HacToju nosehatu cTe-
neH 3awwTuTe NOTPOLUaYa Yy OKBMPY MOTPOLIAYKOr
Kpeautupama. [MpaBo Ha npeBpemeHy oTnnarty
KpeauTa OY>KHUKY He MoXKe GUTIN OrpaHNYeHO — TO
je nmnepaTMBHO MPaBHO MPaBWIO Koje MO3Hajy
rotoBo cBe 3emsbe3* [upektusa npepsrha Apa
CBAaKOM KOPWCHUKY MOTPOLLAYKOr Kpeamta mopa

32 lMoBe3aHu yroBop O KpeauTy 03HayaBa YroBop O Kpeau-
Ty rAe KpeauT y NUTakby NCKIbYYMBO CITYKM 33 GUHAHCU-
patbe yroBopa o ucnopyum ogpeheHe pobe unm o npy-
Xamby crneumouyHmX ycnyra u rae Ta ABa yroBopa uYmHe
€KOHOMCKY jeauHuuy (JupekTrea 2008/48/E3, un. 3)

33 YroBop O peBONBVHI KpeauTy je yroBop O KpeauTy Kojn
KopucHUKy omoryhaBsa Aia jeaHoM ofo6peHr U3HOC Kpe-
AuTa, y ogpeheHom mepuopy, MoXe Aa Mnosiaun Bulle
nyTa nof NCTUM YCNOBMMa, C TUM LUTO ce Henckopuwhe-
HY feo KpeamTa nosehaBa 3a BUCKHY OTnaTa Tor Kpeau-
Ta (33KDY, un. 2)

34 C.Tabopouww, T. JoaHuh, op. cit., cTp. 723.
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6uUTN ocTaBbEHa MOryRHOCT fla BpaTh KpeauT npe
pOKa 4oCnenocTu, ann ce UCTOBPEMEHO LWTUTU U
Apyra yroBopHa cTpaHa. [JaBanay Kpegura He cme
6UTK foBefeH Yy HEMOBOSbHU)U MONIOXKaj HATU My
cme 6UTM Npoy3poKoBaHa LWTeTa Kopuwherem
OBOT MNpaBa Of CTpaHe HeroBor Hocnoua. 33KDY
je y notnyHocTn npuxeatio ogpenbe Oupektuse
M MMMNNEMEHTMPAO MX Y Halle HaUUOHANHO 3akKo-
HogascTBo. /1 300 nponucyje npaBo KOPUCHMKA
KpeauTa Ja Kpegut BpaTu nNpe poka.

MoTpoway nma npaso Aa y 6uno KoM MOMEH-
TY N3BPLUK, Y NOTAYHOCTM UK OETMMUYHO, CBOje
obaBe3e 13 yroBopa o Kpeauty.3> OBoM ogpen-
60omM noTpolayy je gata MoryhHocT ga Bpatu
KpeauT npe [ocnenocTu, npe poka ogpeheHor 3a
HeroBo Bpahatbe. ictom ogpeabom npensrubheHo
je pa y TakBoM CJlyyajy noTpoLlay Mma npaso ga
3axTeBa CPa3MepHO CMatbere YyKyrHe LieHe Kpe-
ANTa 3a U3HOC KamaTte 1 TPOLIKOBa 3a NpeocTanu
nepuog Tpajarba yrosopa. Y TpeHyTKY n3BpLieHa
ob6aBe3e, OAHOCHO OTMNMaTe KpeauTa, U3HOC Koju
je notpolway Tpebano fga nnatm ce ymarbyje 3a
KamaTy 1 TPOLIKOBe 3a NpeocTany nepuod, of-
HOCHO BPEMEHCKM pa3MaKk of TpeHyTKa oTnnaTe
[0 TPeHyTKa y KOMe je npemMa yroBopy Tpebano
n3BpLUNTY 0HaBesy.

Ca gpyre cTpaHe, faBanay KpeauTta uma npa-
BO Ha dep m 06jeKTMBHY onpaBfaHy HakHagy
Moryhux TpoLlKOBa AUPEKTHO Be3aHUX 3a npe-
BpeMeHy OTniaTy Kpeguta noj YC/I0BOM fa je
npeeBpemeHa oTnnaTa U3BpLIeHa y nepuoay Kaga
je HoMMHanHa KamaTHa ctona 6una ¢rkcHa.36 Ha-
1Me, Y CllyYajy NpeBpemMeHe oTnnare KpeauTta ga-
BaoL oBUX ycnyra rybe KamaTy, Koja je 3anpaBo
1 UuxoBa fobuT, Te 360r Tora oHu gobujajy jenaH
BV HaKHafe, HaKHage 3a U3Makiy foout. Ta Hak-
Haga He moxe 6uTK Beha of 1% M3HOCa npeBpe-
MeHO oTnnaheHor KpepuTta YKONMUKO je mepuop
n3mehy npeBpemeHe oTniaTe U [OroOBOPEHON
MOMEHTa MpecTaHKa YroBopa O Kpeputy Ay»Ku
Of, jeOHe roguHe. YKONVKO Nepuog Huje ay*u of
jepHe rogvHe, HakHafja He Moxe 6uTn Beha of
0,5% wn3Hoca npeBpemeHo oTnnaheHor KpeguTa.
HakHaga He moxe 6utn Beha of M3HOCa KamaTe
Kojy 61 noTpolay nnatmo TOKOM nepuopa W3-
Mehy npeBpemMeHe oTnnaTe 1 AOrOBOPEHOT aHa
npectaHka yroBopa o Kpeaury.

MNpeBpemeHa otnnata je 33KDY y3 ucte ycnose
Kao y Aupektnen omoryheHa KoprucHUUUMa Kpe-
AavTa. [laBaouy KpeanTa rapaHTOBaHO je NpaBo Ha
HaKHaZy 3a NpeTprubeHy WTeTy Yy Cayyajy npe-
BpemeHe oTrnare y3 yc/10B fia je npeBpemMeHa oOT-
nnarta u3BpLIeHa y Nepuoay Kaj je kamatHa ctona
6una ¢rKcHa, ca U3y3eTKOM yroBopa O KpeauTty

35 [upektusa 2008/48/E3, un. 16.
36 [dupektusa 2008/48/E3, un. 16.
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ynju je NpeameT KYNOBMHA HEMOKPETHOCTM Kajaa
YyroBOpeHa KamaTHa cTorna He Mopa 6uTn ¢uKcHa,
Beh moxe 6UTK 1 NpomeHsbuBa.3’

AvpekTrBa npepsmha Tpy cuTyaumje y Kojuma
AaBaouy ycnyre Huje omoryheHo aa 3axTeBa Hak-
Hagy:

1. YKOMVKO je oTnnaTta 6una yunkbeHa Ha oc-
HOBY YroBOpa O OCUTypaky HaMereHor
06e36ehuBary rapaHumje NpeBpemeHe OT-
nnaTte,

2. y cyyajy AO3BOSbEHOT MUHYCA; UK

3. YKOJSIMKO Ce OTMnnaTta BpLUK y TOKY nepuoga
Kajla KamMaTHa cTona Huje dpukcHa.38

[rpeKTrBa OCTaB/ba Ha BOJbY AprkaBaMa una-
HULaMa fa CBOjMM NponucrMmMa npeasuae faa aa-
BaflaL, KpeauTa MoXKe 3axTeBaTu HakKHagy camo
noj YC/noBOM fJa W3HOC NpeBpemMeHe oTnnaTe
npenasu rpaHnyHy BpefHoOCT oapeheHy Hauumo-
HaNHUM 3aKOHOAABCTBOM, NPW YeMy Ta rpaHUYHa
BpeOHOCT He Moxe 6utn Beha og 10.000 eBpa y
6uUno Kom nepuopy of ABaHAeCT MeceLy Un ako
[aBanal Kpeputa Moke Aa [OKake Aa rybutak
Koju je nmpeTpneo ycnen npeBpemeHe oTnsarte
npenasu N3HoC 06jeKTUBHUX TPOLLKOBA. [PpaHNYHa
BpenHocT npeasuberHa 33KOY nsHocm 1.000.000
AvHapa. MehyTnm, yKonMko HakHaga Kojy 3axTe-
Ba faBasnal KpeauTa npesasmnasmn M3HOC CTBAPHO
NPeTPr/beHOr rybuTka, NOTPOoLLIAayY MOXe TPaXKUTK
ofroBapajyhe ymarbere.3? Y oBakBOM Cnyuajy ry-
6uTaK NpeacTaB/ba pas3nnky nsmehy nHuumjanHo
ycarfawleHe KamaTHe CTomne W TPXULLHe cTomne
Nno Kojoj JaBanay, Kpeamta MOXe fla nosajmibyje
M3HOC Jo6ujeH MpeBpemMeHOM OTMNIATOM y MO-
MEHTY MpeBpemMeHe oTnnate, y3umajyhu y o63ump
npespemeHe oTnnaTe agMUHUCTPATUBHUX TPOLL-
KoBa.*? OHO WTO je noce6bHO HarnaweHo y npek-
TUBW jeCTe Aa HaKHafa HY Y KOM CJlyyajy He Moxe
6utn Beha op M3Hoca KamaTe Kojy 61 noTpoluay
nnaTno Tokom nepuoga nsmehy npeespemeHe ot-
nnate Kpeauta 1 OOrOBOPEHOr JaHa npecTaHKa
yroBopa o KpeguTy.

YCTaHOB/bEHO MPABO je Of BeNUKOr 3Hayaja 3a
3aWTUTY NOTPOLLAYa KOjy MPUCTYNAjy 3aKibyuery
yroBopa o0 NoTpoLllaykom Kpeauty. [laBaouu Kpe-
OWTa, Y uvje nMme ce Hajuewhe jaBrbajy GaHke,
npeTpneBWy WTETy NPEeBPEMEHOM OTMIATOM Y
BUAY M3ryb6rbeHnx KamaTa, HacToje ia Ha CBe MO-
ryhe HauvHe ofBpaTe MOTpoLlaye of HUXOBOT
Kopuwhena oBuMm npasom. byayhu aa je yroop o
KpeauTy 3anpaBo YroBop no npucTymny, To cnobo-

37 33KOY, un. 36.

38 [upektusa 2008/48/E3, un. 16.

39 C.Tabopolww, T. JoBaHuh, op. cit., cTp. 724.
40 [Oupektmea 2008/48/E3, un. 16.
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[ia yroBaparba noctoju camo y nornegy ogpehe-
HUX enemeHata.*! M3 camor cappxaja yrosopa
MOXe Ce 3aK/byuyuTn fa cy MHTepecu fasaoua
KpenuTa BULLECTPYKO 3awTuhReHn Hacnpam nHTe-
peca noTpolaya. [laBaoun Kpeguta 4ecTo y yro-
BOpe yHoce ofpebheHe Knaysyrne KojuMa HacToje
Ja crnpeye noTpollaya Aa Cce KOpUCTU CBOjUM
npaBoM Ha MNpeBpemeHy OTnnaty WM Kojuma
06e36ehyjy cBOje UHTepece y nornegy CTUlaha
nobutun. Mako je InpeKkTMBOM MpykeHa 3aluTuTa
W jefHOj M [Opyroj YyroBOPHOj CTpaHu, AaBaouu
KpepouTa oBe oppenbe Tymauye U NMpuMemnyjy y
CBOjy KOpWCT. Hannatom HakHage JaBaouum Kpe-
[M1Ta 3anpaso Hannahyjy cBojy ycnyry ctaB/baha
HOBLIA Ha pacronarare noTpoLlavy, Kojy y cny-
Yyajy npeBpemeHe OTnnaTe He W3BPLUABAjy, Ma ce
Moke pehu fa fonasun 1 Ao HUXOBOr HEOCHOBA-
Hor oborahetba. Y cnyyajy KpeauTa ca jejHakum
06pOYHUM OTNIaTama CBe je M3parkeHuja nojaBa
fla ce KamaTe Cmakbyjy yrnopefo ca Cmarberem
rnaBHULE, TaKo Aia ce Hajsehu Jeo KamaTe Hanna-
TW Y NPBOj MONOBUHN TPajakba YroBOPHOT OAHOCA.
Tapa ce nocTtaB/ba NuTare GpUMHaHCKjCKe Kcnna-
TMBOCTY Kopuwhera NOTpoLIaya OBMM MPABOM,
c 063mpom Ha To fa ce npso oTtnnahyje sehu geo
KamaTe, a Marbun Jeo rmasBHuue. /I3 Tor pasnora
1 PUHAHCKjCKa MCNNaTMBOCT Kopurwhera npasa
Ha NpeBpemeHy OTMnnaTy Kpeauta 3a noTpollava
je Hajeha Ha caMoM MoOYeTKy HeroBe Mcnnare.*2
Kako Bpeme npoTunye, oHa OvBa CBe Matba, a jed-
HOM Kaja MoTpoway AaBouy KpeauTa WUChnaTtm
Behu feo Kamate, npeBpemMeHa oTnnarta nocraje
duHaHCKjckn Hencnnatnea.®3

7. 3aK/byyak

3aK/byyrBarbe yroBopa O MOTPOLUAYKOM Kpe-
LVTY Ce laHac CBPCTaBa Yy Hajuelwhe PpuHaHcujcke
nocnose. YroBop O KpeauTty je 3HauyajaH duHaH-
CUjCKM MHCTPYMEHT KOjuM Ce OCTBapyjy 6pojHu n
pasnuunTn UHTEepecn. Y caBpemMeHuM YCoBMMaA
XMBOT 1 paf rpahaHa je rotoBo He3amucnms 6e3
yroBopa o Kpeguty. tbrme ce nosehasa KynoBHa
Moh rpabaHa 1 omoryhaa nm ce ga gohy fo poba
N ycnyra Koje cy MM paHuje 6une HepocTynHe
360r HegocTaTka GUHAHCKjCKMX cpepdcTaBa. 36or

41 E. bukuh, A. MNeTtposuh, ,MoBe3aHn npaBHM MNOC/IOBU
Kao 0OnMK KpefuTuparba MOTpoLlaya-3akoH O 3aluTu-
™1 noTtpowaya bocHe n XepuerosuHe versus [Ounpektu-
Ba 2008/48/E3 o yroBoprmMa O MOTPOLIAYKOM KpeauTy’,
Ananu [lpasHoz akynmema YHueep3umema y 3eHuyu,
6p. 8/2011, 9-37, cTp. 24.

42 E.Ywkapa,,lMprjeBpemeHa oTnnaTa KpegmTa npema HoBOM
3aKOHyY O MOTPOLLIAYKOM KpeauTupamy’, 360pHUK [pagHoz
¢akynmema Ceeyyunuwmay Pujeyu, 6p. 8/2011, 151-174,
cTp. 159.

43 Ibid.
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TOra yroBop o Kpeauty ypehyje MHOWTBO 3aKOH-
CKMX nponuca u Apyrux npaswuna, nocsehyjyhn
nocebHy na)ktby MPaBHOj 3aLITUTM MNOTPOLIAYa
KOju CTynajy y yroBOpHM OQHOC.

[oHowerwem  [upektmBe  npobnemaTtrka
NOTPOLLUAYKOTr KpeauTupara [oCTa AeTa/bHo je
ypeheHa, a nocebHa naxkwa noceeheHa je 3aw-
TUTW NOTpOLLaya KpPO3 MPOMNUCUBake OCHOBHMX
npasa Koja UM y cuTyaunjun 3akibyyerba yroBopa
0 Kpeauty npunaaajy.

33KQY je y Bennkoj mepu npuxBaTvo CuUCTe-
MaTUKy 1 oapenbe [AupekTuse, yMMme je [oOCTa
no6osbLIA0 MONOXKaj KOPUCHUKA KpeauTa y Peny-
6nvum Cpbujn y Kojoj je ¢ 063upom Ha npouece
npvBaTM3aumje 1 TpaH3uLumje n Benmky ocMpoma-
LIEHOCT CTAHOBHULLUTBA 3aK/byuMBake YroBopa o
KpeauTy BeOoma YecTa rnojasa. bberosum goHouue-
HheM CTBOPEHM Cy NaKliv M nNpaBefHuju YCNOBMU
3a fjobujarbe KpepgmTa U npyxare Behe 3awtute
KOPVICHVKY, KakKo MPUIMKOM 3aK/byuyerba YroBo-
pa, Tako 1 NPUIMKOM HeroBor nsspuemna. 33KQY
je 6a3vpaH Ha [upeKTnBM ann uma n ogpeheHmnx
cneumduyYHOCTY, WTO je Y cknagy ca noctojehum
CTambeMm y 3em/bu. OCHOBHa npaBa NoTpoLlaya Ha-
BefeHa y [InpexkTBM rapaHToBaHa cy 1 wume. Y
nojeaUHUM CErMEHTMMA OHa Cy OJATHO KOHKpe-
TU30BaHa WU MPOLWMNPEHA, YMME Ce KOPUCHUK
KpeauTta noTnyHuje WTWTK, Kao WTo je, Ha npu-
mep, oppehnBame pokoBa 3a obaBeluTaBare O
oapehHeHVM nogauuma uny 3axTeBarbe MUCMeHe
carfacHoCT 3a n3mMeHy OUTHWUX enemeHaTa yro-
BOpa wnu, nak, yBua y penesaHtHe 6a3e nogara-
Ka. MehyTtum, y ogpeheHum cutyayujama nojegu-
He ofpen6e [OupeKktuBe of 3Hauyaja 3a MONOXKAj
noTpollaya Cy U30oCTaB/beHe. YHollere TaKBUX
oapen6bu, Hapounto oapeabu Kojuma ce yBoam
jOW jedaH MOMeEHaT o Kora ce nouunke payyHatum
pok 3a Kopuwhere npaBa Ha ofyCcTaHak of yro-
Bopa 1 yBoheme obaBe3e JaBaoua KpepuTa Ha
axypupare 6a3a nofgartaka y npaBHOM CUCTEMY
Peny6nuke Cpbuje ceakako 6u gonpuHeno 60b0j
3aWTUTK NMUA KOja Cy KOPUCHULUWN KpepuTHUX
cpepcTasa.
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THE IMPLEMENTATION OF THE DIRECTIVE
2008/48/EC OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL OF APRIL 23 2008 ON

CREDIT AGREEMENTS FOR CONSUMERS

Summary

In order to protect consumers in consumer lending
the Directive 2008/48/EC on credit agreements for con-
sumers was made, whose main purpose is the harmoni-
zation of legal rules in the Member States. The Directive
aims at reducing differences in the mechanisms in the
field of consumer credit and the creation of a single legal
regime which would be subject to consumers. Also, there
has been an emergence of new credit instruments, so it
was necessary for their successful implementation.

The aim of this paper is to present the main partici-
pants of the credit agreement and pointing to the basic
consumer rights established by the Directive. For this pur-
pose, are presented as the main subjects of the contrac-
tual relationship the consumer and the creditor, as long
as the basic rights of consumers pointed the right to no-
tice and information, the right to withdraw from the loan
contract and the right to early repayment of credit. Also,
the report contains a comparative view with the national
Law on the Protection of consumers of Financial Services,
the problem of regulating this issue by adopting the rules
of the Directive, with some exceptions.

Key words: consumer credit, consumer, creditor, right to
obtain information, consumer creditworthiness
assessment, unilateral termination of the
contract, early repayment of loans.



NMPUNKA3W
LEGISLATIVE REVIEWS



96

MPUKA3 OONYKE YCTABHOT
CYAA CPBUJE O KOHOOPMHOM
METOAlY OBPAYYHA
3AKOHCKE 3ATE3HE KAMATE

AywaHr PadosaHosuh,
cmyoOeHm yemepme 200UHe
MpasHoz hakynmema
YHusep3umema y beozpady

Oodnykom YcmasHoz cyoa Penybnuke Cpbuje 6poj
ny3-82/2009 00 12. jyna 2012. 200uHe ymapheHo je da
00pedba unaHa 3. cmas 1. 3akoHa o 8UCUHU cmone 3a-
me3He kamame y 0esly Koju esiacu ,npumMeHOM KOH(OpM-
Hoe Memoda” Huje y cdeniacHocmu ca Ycmasom.

Ouervyjyhu 0a ce ocHoO8aHO nocmasea numatee yc-
masHocmu ocnopeHoz 0esia o0pedbe 3aKoHd, YcmasHu
cy0 je pazamamparsem uHuyujamuae 3a oyeHy ycmasHo-
CMmu omeopuo 8ulle ycmasHoNpasHUx numarba. [lopeo
H@sooa ucmakHymux y uHuyujamusu, YcmasHu cyo je
yBAXUO U MUWJ/berbe 3aKoHo0asHo2 0od0bopa HapodHe
CKynwimuwe.

[pedmem o802 pada jecme 00OHOC 3aKOHA O BUCUHU
cmone 3ame3sHe Kamame U 3dKOHA O 06/U2AYUUOHUM
00HOCUMAd, me mymaderbe YcmasHoz cy0a o hospedu
NpasHuUX Havena caopxaHux y Ycmasy u 3akoHy o o06s1u-
20UUOHUM OOHOCUMA. Y MOM CMUCITy, nocebHa naxra
je noceeheHa Ha4uHy 06payyHa 3aKOHCKe 3ame3He Ka-
mame, ¢ jeOHe cmpaHe, y 061U2aUUOHUM OOHOCUMA U3-
meby HapooHe 6aHke Cpbuje u 6aHaka Ha UHMeEPHOM
6aHKapckoM mpXxuwimy u, ¢ Opy2e Cmpaxe, y 00Hocuma
usmehy 6aHaKa u pu3UYKUX U NPABHUX JTUYA KAO OyX-
HUKQ y KpeOUMHO-6aHKapCKUM U CIUYHUM NOC/I08UMQ.

KrbyuHe peun: KOHGOPMHU Memoo, 3dKOHCKA 3ame3Ha
Kamama, oyeHa ycmasHocmu,

YBop,

Mpema umnepatMBHUM ofpenbdbama 3akoHa O
06nMrayMoHNUM ofgHoCMMa', By>KHVIK KOji 3a0LHM
ca ucnymeremM HoBYaHe obasese ayryje, nopep
rnaBHULE, 1 3aTe€3HY KamaTy no ctonu yTBpheHoj
CaBe3HUM 3aKOHOM. 3aKOH O BMCUHW CTOMe 3aTes3-
He Kamare, Kao lex specialis, bnuxe ypebyje ga ce
3aTe3Ha KamaTa nnaha Ha M3HoC Ayra Ao AaHa nc-
nnate, a cacToju ce o MeceyHe CTore pacTa LieHa

1 Yn.277,cT. 1, 3aKoH 0 obanraumoHum ogHocruma — 300,
Cn. nucm COPJ. 6p. 29/78, 39/85, 45/89 n 57/89, Cnyx-
6eHu nucm CPJ, 6p. 31/93, 31/93, 22/99, 23/99, 35/99,
44/99.
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Ha mano n ¢ukcHe ctone og 0,5% meceuHo.? Cty-
nakbem Ha cHary 3akoHa O M3MeHama 1 JornyHama
3aKoHa O BMCHVHM CTOMe 3aTe3He KamaTte3 peuu
,CTOMa pacTa LeHa Ha Mano” 3amerbeHe Cy peyn-
Ma ,CTomMa pacTa NOTPOLIAYKMX LieHa"

O6pauyH gyra yBehaHor 3a 3aTe3Hy KamaTy
BPLUN ce Tako Aa ce dpuKcHa ctona of 0,5% MHo-
M N3HOCOM rnaBHor gyra ysehaHor 3a KamaTty no
cTonu 13 YnaHa 2. Tauka 1. 3BCK, npvmeHOM KoOH-
dopmHe meTope (un. 3, ct. 1 3BC3K).

Oppenba ca pybpymom ,Kamata Ha KamaTty”
y rnasu ,[ejctBa o6aBe3a” (un. 279, ct. 1 300)
npeasuha ga Ha gocneny, a Hemcnnaheny yrosop-
HY Wnn 3aTe3Hy KamaTy, Kao 1 Ha apyra gocnena
rnoBpemMeHa HOBYaHa jaBakba He Teye 3aTe3Ha Ka-
MaTa, U3y3eB Kaj je To 3akoHoM ogpebheHo.

Peu je 0 nmnepaTtMBHOM 3aKOHCKOM MpaBuiy
Koje Huje moryhe MemaTu HU YyroBOpOM, OCUM Yy
C/lyyajy Kafla ce moxe yroBoputu nosehame Ka-
MaTHe CTOoMe ako AYXHVK Jocrene KamaTte He 1C-
nnaTy Ha Bpeme M3Hoc ayra.* CnvyHy HopmaTuBy
no3Haeao je u Cpncku rpahaHckn 3akoHuk (CI3):
LVMHTepec (n1xBa) Ha MHTepecC He MOXe ce y3nmaTu
HUTW Hanpez YroBOPUTK; HO Kaf AYXHUK UHTepec
Kag Tpeba He nnaty, TO Ce MOXe HOBUM MoCie-
ayjyhum yrosopom HernnaheHn nHTepec y rnaBHo
npeobpPaTUTU 1 OHAA U Ha Hera nHTepec uae." Mu-
Tarbe CTone 3aTe3He KamaTe, MPeTXoLHO 0f06peHO
op cTpaHe EBponckor napnameHTa, perynucaHo je
n Oupektnesom CaBeTa EBponcke yHuje, LWTO roBo-
pv O NPaBHO-EKOHOMCKOM 3Hauyajy 3a €BPOMCKO
NpViBaTHO NPaBo 1 NpuUBpeaHe oaHoce.b

Tpeba nctahm ga ncTm pexnm BaXkn 1 3a yro-
BOPHY Kamary, rae je y rnasu ,Pa3He BpcTe 06a-
Be3a” cagpxaHa ogpenba O HMLITABOCTU oapen-

2 Yn. 1 n 2, 3aKOH O BUCUHM CTOMe 3aTe3He Kamarte, Ciiyx-
6eHu enacHuk CPJ, 6p. 9/01, 31/11.

3 3BCK, Cnyx6eHu enacHuk Penybnuke Cpbuje, 6p. 31/11.

HasepeHom oppenbom 300 nponucaHa je 3abpaHa T3B.
aHaTouM3Ma — oTeXKaBakba MosioXKaja AyXKHWKa Hernprme-
peHum yBehaBarem HoBYaHMX obaBe3a. OBO npaBuso
JaTvpa joll 13 PUMCKOT MpaBa, a OAP»aso ce y NpoLio-
CTV Ma A0 JaHawmbux faHa. OBaKBO MPaBWIO je Mo3Ha-
Bao 1 §988 AycTpujckor rpahaHCKOr 3aKOHVMKa.

5 TpahaHckn 3akoHUK 3a KparmsesuHy Cpbujy, 11. mapt
1844, nameHe n gonyHe o 5. maja 1864. rognHe, §603.

6 WHuumjaTop 3a OueHy YCTaBHOCTM OCMopeHe oppende
3CB3K ucrakao je y noctynky 3a oueHy yctaBHocTu [Ju-
pektuy 2000, 35/EC Koja mponucyje ga crtony 3artes-
He KamaTe oppehyje pedepeHTHa KamaTHa cToma Kojy
oapehyje EBponcka ueHTpanHa 6aHka. JaHyapa 2011.
ycBOjeHa je HoBa AumpeKkTtuBa. Bugetu: Directive of the
European Parliament and of the Council on combating
late payment in commercial transactions, http://register.
consilium.europa.eu/pdf/en/10/pe00/pe00057.en10.pdf, 7.
Aeuembap 2012, Late Payment Directive 2011y European
Private Law News, Edinburgh Law School, goctyn-
HO Ha appecu http://www.law.ed.ac.uk/epin/blogentry.
aspx?blogentryref=8579, 7. peuembap 2012.
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6e yroBopa Kojom ce npeasuha ga he Ha Kamarty,
Kafa gocne 3a ucnnaty, noyetn Tehn Kamara, ako
He 6yge ncnnaheHa (un. 400, ct. 1 300). Unak, 1
npasHa nuTepaTypa nprumehyje aa ce 3abpaHa 3a-
pauyHaBama KamaTte Ha KamaTy 4yecTo M3urpaBa
TaKo WWITO Ce Agocnene KamaTe NpuUnucyjy rmaBHM-
U, Na Ha Tako yBehaHy rmaBHuULY Teky Kamare.’

Kamata ce oppebyje Kao HaflokHaga Ha Kojy
nosepwunal, MMa npaso 360r Tora LWTO je nuweH
M3BeCHe CBOTE HOBLA KOjy My HeKo Ayryje, nop
yCNoBOM fia ce Ta HaflokHaja oapehyje npema Bu-
CVMHU fiyra 1 Npema BPpeMeHY HeroBor Tpajatba.8

YroBapatbe KamaTe UMHWM KOHKPETHW YroBop
TepeTHUM. Y cnyyajy a YrOBOpHe CTpaHe He npe-
LM3Mpajy KamaTHy CTOMy HW Bpeme JOCMNenocTu
KamaTe, HOpMe MaTepwjasHOr MpaBa npyxajy
AMCNo3nTUBHE oapenbe o JoCnenocTy Kamare Te
BUCMHM KamaTHe CTorne, Npu Yemy ce npasu pas-
nuKa m3mehy oflHoca y Kome yuyecTByjy pu3smyka
OJHOCHO MpaBHa Nmua.’ [lpyrauvja je npaBHa
npupopga 3ate3He KamaTte — nosepunal nma npa-
BO Ha 3aTe3Hy KamaTy 6e3 063upa Ha To fa nu je
npeTpneo Kakey WTeTy 360r Jy>XHMKOBE AOLHeE.
MpaBo fJa 3axTeBa pasnuMKy A0 NOTNyHe HakHaje
WTeTe NoBepwusaL, MMa yKOMMKO je wwTeTa Kojy je
npeTpneo 360r Ay>XHMKOBOT 3afloLHena Beha of
M3HOCa Koju 61 Jobro Ha nme 3aTe3He Kamarte.!0

KoHpopmHu MmeTop obpauyHa npencTaBba
Bapuvjaunjy C/IOXeHOr KaMaTHOI payyHa Koju nog-
pa3ymeBa Aia ce OCHOBMLA Ha Kojy ce obpauyHaBa
KamaTa y AaTtom obpayyHckom nepuogy ysehasa
3a KaMaTy 13 NnpeTxofHOr 06payyHCKor nepuoga.
MHTepec Koju ce cBakor nepropaa payvyHa Ha yno-
XKeHy CyMy 1 Ha [oCnenn MHTepec 13 paHujux ne-
puofa HasvBa ce MHTepeC Ha MHTepec WA Cno-
XeHn nHTepec.

HaBoau nogHocroua nHnyunjatuee 3a oueHy
YCTaBHOCTU N MULLI/bEHE 3aKOHOAABHOT
opbopa HapogHe ckynwTuHe y ogiyum

YcTaBHor cyfa

Y MHMUWjaTBU je UCTAKHYTO fa ce obpayvyHOM
3aTe3He KamaTe NpUMeHOM KOHGOPMHe meTopae
nospehyje Haueno jegHakoCT M pPaBHOMpPAaBHO-
CTV Nnua Npej 3aKOHOM, Te Aa je CyNMpPOTHO Have-
nnma 3akoHa o0 06nuraLMoHMM OAHOCUMA.

7 MMpaBHa eHuuknoneauja | Tom, CaspemeHa admuHucmpa-
yuja, beorpag 1985, cTp. 43.

8 KomeHmap 3akoHa o obnuzayuoHUM 00HOCUMA (pefaKTo-
pwv: bnarojesuh, Kpysmb), | Tom, Beorpaa 1980, cTp. 877.

9 4n.399 300.

10 YummreHunua aa 36or HebnaroBpemeHor NCMNyHetba HoBYa-
He obaBe3e AyHUK nnaha KamaTte He NCKIbyuyje HheroBy
O[AIrOBOPHOCT 3a LTeTy HacTany 3afouHenum nnahamem.
MNpecyna BpxosHor npuspegHor cyaa Cn. 730/56. Kawa-
HVH, Benummposuh, Onwme y3aHce 3a npomem pobom ca
objawrserbuma u cyockom npakcom, beorpag 1976, 335.
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Takobe, n3paxeHo je muwsbere Aa 3akoH O
BMCMHW CTOMe 3aTe3He KamaTte MOKe MMaTh camo
AOMYHCKWN KapaKTep y OfHOCY Ha 3aKoH 0 obnura-
LMOHMM ofHOoCMMa. [larbe ce HaBoAM Aa NPUNnCK-
Barbe KamaTe rflaBHOM Ayry y ToKy obpauyyHcKor
nepuvofa Huje y carnacHoOCTU ca Hayennmma Mo-
HeTapHOr HoMMHanu3ma, 3abpaHe aHaTOLM3Ma,
nowTera U CaBeCHOCTU, 3abpaHe 3510ynoTpebe
npaBa, TMMUTY KaMaTa, MpupoAe 3ate3He Kamare
1 Hayeny ofLITETHOr MpaBga.

HapouuTo je ykasaHo aa je Ognykom o0 HauuHy
obpauyHa, Hannate u nnahara Kamate HapogHoj
6aHum Cpbuje!! nponucaH nponopumnoHanHn me-
TOA 32 06payvyH KamaTa Ha MoTpaxkmBaka HapogHe
6aHke Cpbuje (HBC). Kako H6aHKe Kao AyHuUUK 13
nocnosa ca HBC-om uMajy NOBOSbHMjM MOSOXKa]
Hero WTo je cnyyaj Kaga cy duv3nuyka 1 npasHa
nvua AyXHULUM Yy OfHOCY npema 6GaHKama, OMOo-
ryheHo je pa 6aHKe of CBOjuX Ay»KHMKa Hannahyjy
KamaTe npumeHom KoHdOpMHe MeToAe, a CBOje
ob6aBe3e no nctom ocHoy npema HBC-y namupyjy
NPUMEHOM NPONOPLMOHaNHe MeToge.

Mo oueHn 3akoHogaBHoOr ombopa HapopgHe
CKYNWwTMHE AOCTaB/beHOj YCTaBHOM cyay Yy Buay
MULLbEHa, Kogb obpauvyHa Ayra NPUMMEHOM KOH-
dopMmHe meTofe pey je 0 NPaBUYHOM MeXaHU3My
obpauyHa 3aTe3He KamaTe jep ce yTBpbhuMBarbe
3aTe3He KamaTe BpLUM MeceyHo. [prMeHy KOH-
dopmHe metome Opbop BMAM KAao HYXHOCT, ca
obpasnoxerem aa ,He 61 6UNO NPaBUYHO Aa ce
BPLUM NPOCTO cabupare KamaTte No meceLuma 3a
Koje OyXHUK Huje n3mmpuro cBojy obasesy’, ocum
y Cnyyajy Aa je BYKHMK Ha Kpajy obpauyHcKor
nepuopa (meceua) m3Bpwwno nnahame 3atesHe
KamaTte rnoBepuouy 1 Aa je cpedcTtBa No OCHOBY
KamaTe CTaBMO Ha pacronarare noBepuroLy.

OcnopeHa oppenba 3akoHa Yy carnacHocTu
je ca oppepbom unaHa 21. cTaB 1. YcTaBa, ¢ 06-
3MPOM Ha TO Ja je KOHPOPMHU MeToh obpauyHa
nponucaH Kako bu ce nosepunaw 1 Oy>KHUK CTa-
BWIN Y jefiHaK NONoXaj Ha rnpasmyaH HauuvH. 1o
CXBaTakby 3akoHoZaBHOr ofbopa, unaH 399. 300
He ypebhyje nuTatbe obpayyHa KOHPOPMHOM UK
nponopuMoHanHoM mMeToAoMm, a unaH 400. uctor
3aKkoHa ypehyje nuTatbe yroBopHe Kamarte [OK
oapenba umja ce yCTaBHOCT ouemwyje ypehyje
CcaMo 3aTe3Hy KamarTy 3a Ciyyaj goume.

N3 obpasznoxera oanyke
YcTtaBHOr cyna

HaHa 23. ¢pebpyapa 2012. rogmHe YcTaBHM Cyq
je oueHMo pa ce OCHOBaHO MOCTaB/ba MUTame
YCTaBHOCTW OCMOpeHOr fena oppenbe unaHa 3.
cTtaB 1. 3aKOHa O BUCWMHK CTOMe 3aTe3He KamaTe

11 Cnyx6eHn rnacHuk Penybnuke Cpbuje, 63/04 n 297/05
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Te je AOHeo Pellere 0 NOKpeTamy MOCTYMKa 3a
yTBphHrBarbe HeyCcTaBHOCTU. Y nornedy 3axTeBa
3a OUeHy YCTaBHOCTU [iBa paHuja 3akoHa O BUCK-
HM cTone 3aTe3He Kamate'?, Cyp je KOHCTAaTOBao
[a cy oba 3akoHa npecTana fia Baxke Te Aia je NHU-
LMjaTuBa 3a OLEHY HNXOBe YCTaBHOCTU NojHeTa
Mo NCTEKY pOKa Of LeCT MeceLu of AaTyma npec-
TaHKa HMXOBOT BaXeha. VI3 npouecHux pasnora,
Cyn je nHMUKMjaTMBY Y MOMEHYTOM feny oabaumo.
Baxkehom Opniykom o HaumHy obpauyHa, Han-
nate n nnaharba Kamate HapopgHe 6aHke Cpbuje'3
nponucaHo je aa HapogHa 6aHka Cpbuje Ha Kpe-
AnTe 1 gpyre nnacmaHe, Kao M Ha gpyra notpa-
xuBarwa HbC-a n Ha cpencTBa Koja Cy Ko e fe-
noHoBaHa obpauyyHaBa KamaTy jeqHOM MeCeYHO,
3a NPeTXo4HN MeceL, HajKkacHWje NeT gaHa nocne
ncTteka Meceua, a nnaha je y poky og 8 gaHa no-
CJle CTeKa MeceLia 3a Koju je KamaTta obpavyHarTa.
Y cmucny oBe oanyke, 3a 6poj gaHa Kopuwhemna
KpeauTa, O4HOCHO AEMOHOBAaHa CpefcTaBa y 06-
payyHCKOM nepuogy y OOHOCY Ha KOHCTaHTaH
6poj paHa y roguHn (360 gaHa), HBC obpauyHaBa
KamaTy NpYIMEHOM MHTEPECHOr payyHa Of CTO.
YcTaBHW Cy[, je OueHMO Aa OCNOPEHOM 3aKOH-
CKOM perynaTtusom Jonasu Jo noBpeae yctaBHor
Hauena 3abpaHe AUCKpPUMUHaUMje No 6UNo Kom
OCHOBY 1 jeQHaKOCTU CBUX Npef YCTaBOM U1 3aKo-
Hom, 6yayhu fda je npeasuheH pasnuuuT HauyuvH
KamaTHOr obpauyHa 3a noTpakuBara Koje b6aHke
MUMajy npema CBOjUM KNnjeHTUMa — GUINYKKM 1
npaBHUM nruMMa (KoHGOpMHa meToaa), y OfHO-
CYy Ha cUTyauujy Kaga ce obpauvyHaBa KamaTa Ha
LyroBe Mo UCTOM OCHOBY Kafa Cy 6aHKe KnnjeHTu
HBC-a (MeTop NPOCTOr MHTEPECHOT payyHa).

Kapa je peu o nssopy nponuca, YctaBHu cyn
npumehyje aa je 3a jedHy BPCTY Ay»HKKa Koju ce
Hanase y AouUMW Ca UCMIATOM Ayra obpayyH Ka-
MaTe MpomnmcaH 3akoHOM, JOK Ce Ha APYroM MecTy
HauvH obpauyHa KamaTe Nponucyje oaSlyKom ry-
BepHepa HapogHe 6aHke. Tme ce nospehyje u
YCTaBHO Hauyesno jefHakoCTW MpaBHOr MOJSIOXaja
cybjekaTa Ha TPXMWTY C 063MpPOM Ha TO Ha ce
oapeheHa Kateropuja ay>KHUKa JOBOAN Y NOBOJb-
HUWjU NPaBHU N €KOHOMCKM MOMOXaj Y OOHOCY Ha
ocTane cybjekTe.

NcnnTyjyhu yctaBHOCT ocnopeHe oppepnbe
je3nukum Tymauerem ce AOoWSo [0 3aK/byyka
fa je 3aKOHOM O BUCUHW CTOMe 3aTe3He Kamare
Morfna 6uTn mponncaHa CcaMoO BUCMHA KamaTHe
cTone, anv He 1 MeTof, obpauyyHa 3aTe3He KamaTe
0 uemy prima facie roBopu HacNIOB OBOT 3aKOHa.
lNpmeHOM MeTOfe KOjy MoO3Haje 3aKkOoH Yy Chy-

12 3aKoH O BUCKHK CTOMe 3aTe3He Kamate, Cnyxb6eHn nucT
COPJ, 57/89. 3aKOH O BUCUHW CTOMe 3aTe3He KamarTe,
Cnyx6eHun nuct CPJ, 32/93.

13 Opnyka o HauvHy obpauyHa, HannaTte 1 niahara Kamate
HapopHe 6aHke Cpbuje, Cnyx6enn rmacHuk PC, 45/11.
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yajy obpauyHa 3aTe3He KamaTe 3a NMepuog Oy»u
oA nepuopa 3a Koju je nponncaHa cTona 3aTesHe
KamaTe, Taja gocrnena Kamara 3a nepvog nponu-
CaHe KamaTHe CTorne npunucyje ce rnaBHoOM Jyry.
Mputom, Tako yBehaHu Ayr Cny»Ku Kao OCHOBMLA
3a 0b6pauyH KamaTe y HapefHOM nepuogy no Ba-
»ehoj KamaTHOj cTonu 3a Taj Mecel,.

Ha oBaj HauvmH pona3u o nospefe Hauena
3abpaHe aHaTouM3Mma y chepun 3aTe3HMX Kamara
Kojy 300 3abpamyje. Ycnen nponycrta 3akoHO-
[aBLa @ orpaHnumM npruMeHy KOH$OpMHe meTo-
[e Ha nepuop 3a Koju je ogpeheHa ctona 3aTe3He
KamaTe cxofHo oppenbama 3C3K, no mncteky ne-
puoga obpauyH 3aTe3He KamaTe ce 1 Aarbe BPLUM
NPYMEHOM OBe MeTOAe UMMe ce CycrneHayje Hu3
OQHOCHUX MPaBHMX Hauyena cagpkaHux y 3aKoHy
0 obnMraynoHum ogHocmma. 4

Wmajyhu y Bualy npaBHy npupoay 3aTe3He Ka-
MmaTe, YCTaBHM CyA je CxBaTakba fia ce obpauyHOM
3aTe3He KamaTe He Tpeba KOHCTUTYMCaTy NoBepu-
0YeBO MpaBO Ha HakHagy wreTe y Behem M3HOCY
of cTBapHe wrete. Ogpeabom o npaBy Ha NOTMYHY
HakHagy Yy cdepu 3aTe3He KamaTe, HE3aBUCHO Of
WHCTUTYTa HakHafe wTeTe Kao nocebHor m3sopa
obnuraymja, 3akoHoaasaL, nosepuoua osnawhyje
[la 3aXTeBa Pas3NvKy [0 MOTNYHe HaKHaje wreTe 'y
C/lyyajy Aa oHa npemallyje U3Hoc Koju 6u fobmo
Ha MMe 3aTe3He Kamarte. Ctora He 6y 6uno onpas-
[AHO Aa 3aKOHCKa 3aTe3Ha KamaTta Of npeTnocTa-
B/beHe wWTeTe 6yae TpaHcPopmmcaHa y HOBYAHY
Ka3Hy 4uvja BMCMHA 3HAaTHO NpeMallyje npeTpr/be-
Hy CTBapHY LeTy 360r Ay>KHNYKe foure. Pa3nosm
npaBHe CUTYPHOCTM CBaKakKo OMpaBAaBajy Cyn-
CKM nocTynak 36or HakHaje LTeTe N KOHKPETHO
yTBphMBare ymamera MMOBMHE MoBepuoLla yc-
nep 3afloLHenNor ncnykera obaBese AyKHMKa.

MNprMeHa KOHPOPMHE KaMaTHe cTone
BaH 3aKOHCKe 3aTe3He KamaTe

Kako je YctaBHm cyn Opnykom ob6jaBrbeHOM
paHa 27. jyna 2012. rognHe yTBpAWo Aa oapeaba
ynaHa 3. ctas 1. 3C3K y geny Koju rnacu ,npume-
HOM KOHbOpPMHe mMeToae” Huje Y carnacHoOCTY ca
YcTaBoMm, y MaTepnju 3aTe3He KamaTte of NMOMeHy-
TOr JaTyma M3HOC 3aTe3He KamaTte obpayyHaBa ce
NPONOpPLMOHANIHOM METOAOM.

MebyTnm, ynrbeHnLa je ga Hajsehn 6poj Ga-
Haka KOpUCTY KOHOOPMHY KaMaTHY CTOMy KOjoM
ce pobuja NcTM N3HOC Kamate 6e3 063umpa Ha To

14 Hauyeno moHeTapHOr HOMUHaNM3Ma, Hauyeno NMmuTa Ka-
MaTe 1 3abpaHe 3n0ynoTtpebe npasa. H13 onwTtux npas-
HVX MPUHUMNA W TeMe/bHUX BpefHOCTW 3alwTuheHux
YctaBom, NonyT NPUHLMNa BnagasriHe rnpasa, counjanHe
npasfe, NpaBHe CUTYpHOCTU 1 Apyrux, nospehyjy Have-
110 jefMHCTBa NpaBHOr nopeTka yTepheHmx YctaBom. YUn.
4,ct.1;un. 194, ct. 1.
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[a N1 ce KamaTa obpauyHaBa jefaHNyT Ha Kpajy
nepuopga oTnsaTte Uaun BuLWe nNyTa y TOKY came OT-
nnate gyra. Ycnen HegocTaTka NOTPeOHUX GUHaH-
CUjCKMX 3Hahba, anuv 1 eKOHOMCKM NHdeprOopHUje
nosuunje, noctoju 6ojasaH ga he 6aHke maHuny-
nmcatM obpadyHMMa KamaTa CBOjUX KIvjeHaTa.
Kako je koHpOpMHa MeToza LWMPOKO 3aCTyN/beHa
W'y APYrM Nponucuma jaBHor u NpvBaTHOr npa-
Ba, ann 1 Yy NPUMEHN Ha TPXKMLLUTY, ONpPaBAaHo je
noctaBuTn nutamwe ga nu ce Ognyka YCC-a ogHo-
CM U Ha HW3 TUX CyYajeBa.

Oppepnbom 3akoHa 0 NOpeCckom NOCTYNKY 1 No-
peckoj agMMHUCTPaLnju NPONKMCaHo je ,da ce Ha
N3HOC Matbe unu Buwe nnaheHor nopesa n cno-
pefHUX Nopeckux AaBarba obpayyHaBa v nnaha
KamaTa Mo CTonu jefHaKoj roaulboj pedepeHT-
HOj KaMaTHOj CTOMW LieHTpasiHe eMncroHe H6aHke
yBehaHoj 3a fleceT NPOLIeHTHUX NOeHa NPUMEHOM
KOoH$OpPMHOTr MeTofa obpavyHa”.!>

Moxe ce nctahm ga Huje ueweHa OfgHOCHO OcC-
nopasaHa YCTaBHOCT OBe HopMe Te Aa he ce ncTa
1 gasbe npumensunsaTn. Minak, y ognyum je uspa-
»eH CTaB [a TakaB HauuMH obpauyHa npefcTaB/ba
3noynotpeby npasa v nospegy H1U3a NpUHUMUNA K
jeAnHcTBa NpaBHOr nMopeTka Koju Hanaxe mehy-
cobHy ycknaheHoCT nponuca.

CnrvyHO nuTame jaB/ba Ce U Y NPUMEHU ApY-
rmx jaBHoOMpaBHUX nponuca nonyT LapwuHckor
3aKOHa KOju yBarkaBa rofyiiHby eCKOHTHY CTomy
LeHTpanHe eMUcrMoHe 6aHKe anu Takohe no3sHaje
npvmMeHy KoHdopMHe meTope obpauyHa.'®

OcTaje OTBOpEHO nMuTare Kako HagoKHAAUTK
LITETY KOjy CY Y NPOLUNIOCTY Ycrel OBakBor obpa-
yyHa 3aTe3He KamaTe Tpriena ¢usmyka u npasHa
nvua. YnaH 62. 3akoHa O YcTaBHOM cygy OBna-
whyje YctaBHM cyn Aa oppean OTKNakbakbe no-
cnegvua HacTanux ycsef npriMeHe onwTer akTa
3a Koju je yTBpHeHO Aa Huje y carnacHocTu ca
YctaBom onwTtenpuxsaheHnm npasunuma mebhy-
HapogHor npaea, notBpheHum MehyHapogHUM
YroBOpVMa MM 3aKOHOM. YKONIMKO Ce€ M3MEHOM
nojefMHaYHOr akTa He MOry OTK/TIOHUTU Nocneau-
Lie MprMeHe TakBoT aKTa, Moryhm MHCTPYMeHTM cy
nospahaj y npehawme cTare 1 HakHaga LTeTe.

3aK/byyak

Y cuTyaumjmn Kapa ce 3atesHa kamaTa obpauy-
HaBa NpMMeHOM KOHpOpMHe meTofe 3a obpa-
UYHCKW Nepunopg Koju je fy»u of neproga 3a Koju
je nponucaHa cTona 3aTe3He KamaTe 3a NOC/0Be
n3mehy 6aHaka 1 GU3NYKUX OLHOCHO MPaBHUX

15 Yn. 75, 3aKOH O Nopeckom MOCTYMNKY U MOPecKoj agmu-
HucTpaumnju, CayxebHu enacHuk PC, 80/2002, 84/2002,
23/2003, 70/2003, 55/2004, 61/2005 n 61/2007.

16 Ynan 231 ctaB 1 1 2 LapuHckor 3akoHa, CryxbeHu ena-
cHuk PC73/2003.
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nuua, OOK ce Kop pyroBamwa 6aHaka npema Ha-
poaHoj 6aHum Cpbuje obpauyH 3aTe3He KamaTe
BPLIKX MPMMEHOM METOAE MPOCTOr MHTEPEeCHOr
pauyHa, nocToju nospepa YctaBom yTBpheHor
Hauena jegUHCTBa MpaBHOr MopeTKa Koje Hana-
xe MehycobHy ycknaheHoCT npaBHUX nponuca.
MponucrBakbem npriMeHe KOHPOpPMHe mMeTofe Y
MaTepujy 3aTe3HMX KamaTa 3akoHogjaBal, je cyc-
NneHZOBAO reHepanHo Mnpaswio o 3abpaHu aHa-
TouM3Ma y MaTepumju obpayyHa Kamarta, Te Apyrux
Hauena cagprkaHuxX y TOM 3aKOHY.

MpaBHa Mpakca 1 nNpaBHa Hayka Cy ylse y
paspellaBatbe CrneundUYHOr NPaBHO-EKOHOM-
cKkor npo6nema. MHOLWTBO 1 pa3HOBPCHOCT 06/11-
raylOHOMpPaBHNX OfHOCA Y KOj/Ma ce Mpumemsyje
3aTe3Ha KamaTa M CBeYKYMHW 3Hayaj HOBYAHUX
TpaHcaKkumMja y caBpemeHoj npuspeau, notpebe
npakce 1 CBUX NpPaBHWKa Koju byay npumemnrBa-
NN YCTaBHOCYACKY OANYyKy Koja je 6buna npegmet
OBOr paja anv 1M eKOHOMCKa 36uBama, yTuuahe
Ha pasbe noctynarbe npaBHUX cybjekaTa y maTe-
puvjn obpayyHa 3aTe3He Kamare.

Dusan Radovanovié
4t year student
University of Belgrade, Faculty of Law

Review of Decision of the Constitutional
Court of the Republic of Serbia on the
conformal method of penalty interest rate
calculation

The Decision of the Constitutional Court of the
Republic of Serbia No. IUZ-82/2009 of the July 12, 2012.
stated that Article 3, Paragraph 1 of the Law on Penalty
Interest rate with formulation ,using the conformal
method” has not been in compliance with Constitution.

Stating that there are grounds to question the
constitutionality of the challenged setting of the provisions
of the Act, the Constitutional Court has considered the
constitutionality of initiatives to open more constitutional
issues. In addition to the allegations raised in the initiative,
the Constitutional Court upheld the opinion of the
Legislative Committee of the National Assembly.

The subject of this paper is the ratio of the amount
of the default interest rate and Obligations Act, and the
interpretation of the Constitutional Court on the violation
of legal principles enshrined in the Constitution and the
Law on Obligations. In this regard, special attention was
paid to the calculation of the default penalty interest rate,
on the one hand, the contractual relationship between
the National Bank of Serbia and the bank’s internal
banking market and, on the other hand, the relationship
between banks and individuals and legal entities as
debtors in credit-economic and related businesses.

Key words: conformal method, penalty interest rate,
contesting the constitutionality of norms
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YCBOJEH 3AKOH O 3ALLTUTIA
MOCNIOBHE TAJHE

Jluduja Mauouh,
CmyoeHm ocHO8HUX cmyoduja,
MpasHu pakynmem YHusepzumema y beozpady

HapooHa ckynwmuna je 28. cenmemb6pa 2011. 200u-
He yceojusia Ho8U 3aKOH O 3awmumu NOC/I08He MajHe
(,Cnyx6eHu enacHuk PC’ 6poj 72/2011) Koju je cmynuo
Ha cHazy u npumerbyje ce 00 6. okmobpa 2011. 200uHe.
3aKoH je 0oHem N0 XUMHOM NOCMYNKY paou ucnyroerba
mebyHapooHux obase3a u ycknahusarea nponuca ca
nponucuma Esponcke yHuje. Hogu 3akoH npedcmassea
UHCMUMYUUOHAG/IHU OK8UP 3d 3awmumy nocC/I08He
majHe 00 ceux padru HeslojasiHe KOHKypeHyuje. Pa-
Huje je osa 3awmuma 6una npenywmeHa UCK/by4u80
npugpedHuUM cybjekmuma. 3aKoH 0 3awmumu NOcJ108-
He majHe je y cknady ca CnopdasyMom 0 mp208UHCKUM
acnekmuma npasa uHemesnekmyasnHe ceojuHe (TPUIC
cnopasymom) u odpedbama llapucke KoHs8eHYuje 0 3awi-
mumu uHOycmpujcke caojuHe.

KrbyuHe peuun: nocs108Ha majHa, HeojanHa KOHKypeH-
yuja, 3awmuma, ycknahusarbe

MocnoBHy TajHy, BeomMa 6UTaH NpaBHU UHCTU-
TyT, 610 je HeONXOA4HO YpeanT NocebHUM 3aKo-
HOM, a LUTO je 1 YYMHEHO JOHOLWEeHEeM 3akoHa O
3alUTWTV NOC/IOBHE TajHe, 360r noTpebe aa ce no-
BEPSbMBMM MofauyMa Npy»Ku epukacHa 3altuTa
of HernojanHe KOHKypeHLmje. 3aKoHM Kao LWTOo Cy:
3aKoH o npuBpeaHUm gpywTeuma (,Cn. rmacHuK
PC’, 6p. 36/2011), 3aKOH O NEKOBMMA N MeAULIMH-
ckum cpeactauma (,Cn. rnacHmk PC 6p. 30/2010),
3aKoH O cpeacTBMMA 3a 3awTuty 6urba (,Cn. ra-
cHUK PC’ 6p. 41/2009) 1 3akoH o TproeuHu (,Cn.
rnacHuk PC’, 6p. 53/2010) ypehyjy nocnoBHy TajHy
y OKBMPY MocebHUX obnactn Koje npencrasrbajy
npeamMeT 3aKOHCKOT perynucatba. Mehytum, 6uno
je noTpebHO foHeTH jefaH 6a3MyHK 3aKOH Koju he
06yxBaTUTN CBe 06NacTN Y KOjMa je HEeOMXoOHO
3aWTUTUTN NOBEpPsbMBE NOJATKE, a TO je HOBM 3a-
KOH O 3alTWUTX NOC/IOBHE TajHe. 3aKOH je y cKna-
py ca TPUMC cnopasymom.! YnaHom 1.2. TPUMC
cnopasyma je nponmncaHo Aa NocioBHa TajHa cna-
[a Y KaTeropujy npaBa NHTesIeKTyasiHe CBOj/HE, a
ynaHoMm 39. je NponmMcaHo fa Cy Ap»aBe unaHuvue
y obaBe3n fAa y CBOjUM HaLMOHaNHWM 3aKOHO-

1 TPUMC cnopasym unHu AHekc 1L, Cnopa3syma n3 Mapake-
LIa Kojum ce ycTaHoB/baBa CBeTCKa TProBMHCKa opraHu-
3aupnja (WTO cnopasym), 3akrbyueH je 15. anpuna 1994.
rofuHe 1 CTynuo je Ha cHary 1. jaHyapa 1995. roanHe.

CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

LaBcTBMMa ob6e3befle npaBHa cpeacTBa 3a 3all-
TUTY NOCNOBHE TajHe, Kako 6u ce ncta epukacHo
3aWTUTWNA Of HenojanHe KoHKypeHuuje. TPUMC
cnopasym obaBe3syje cBe ApXaBe unaHuue. Peny-
6nmka Cpbuja uma ctatyc nocmatpaya. Takobe,
3aKOH je y cknagy u ca [MapnckoMm KOHBEHLMjOM
O 3aWTUTN NHAOYCTpUjcKe cBOjuHe n3 1967. ro-
OvHe. Mapncka KoHBeHLUMja cagpXu oppenbde o
3abpaHu HenojanHe KOHKypeHuuje.2 lMNpema Yc-
TaBy Penybnuke Cpbuje, Hawa 3emrba ypehyje u
06e36ehyje cBojuHCKE U obnMraunoHe ogHoce 1
3aWTNTY CBUX 06NMKa cBojuHe.? OBaj unaH YcTaBa
npeAcTaB/ba OCHOB 3a AOHOLWEeHe 3aKoHa.

3aKOH je NnogesrbeH Ha cejam rnasa U MMa gBa-
fleceT unaHoBa. Y NpBoj rfnaBu ce Hanase yBofgHe
onpenbe, Kojuma ce ypehyje npaBHa 3awTuTa
NOC/IOBHE TajHe Of CBMX pafrbh HenojasiHe KOH-
KypeHuuje. lTtute ce mHbopmauuje Koje mmajy
KOMepUMjaHy BPeQHOCT 3aTo LUTO HUCY OruiTe-
nosHate, HUTM poctynHe Tpehum nuumma. To
MOry OUTU TEXHUYKW, TEXHOMOLIKKN, EKOHOMCKMY,
HayyHW nopauwn, TecToBW, Pe3ynTaTh UCTPaXku-
Batba, UPTeEXKM, know-how, MapKeTUHLLKe CTyauje,
6M3HUC NNaHOBW, KOMMjyTepcku software npo-
rpamm, nuUCTe UeHa, nucte Kynaua un gp. Osum
Habpajarbem ce NncTa He ncupnsbyje jep 1 yroo-
pu o pagy Mory fa cagpxe obaBe3y yyBaha Nno-
CNIOBHe TajHe, T3B. Copa3yM o 3abpaHu 06jaBrbu-
Barba MHdopMauurja (non-disclosure agreements).
MNocnoBHOM TajHOM ce He cmaTtpa MHdOopMauuja
KOja CnyXW 3a MpUKpMBame KPWBUYHOI [Aena,
npekopaverwe osnawhewa wunu 3no0ynotpeby
cny6eHor nonoaja, O[HOCHO 3a Apyre He3aKo-
HUTE aKTe WY NocTynara gomMaher unm cTpaHor
dur3mMUKor nnun npaeHor nuua. NocebHo ce Harna-
lWaBa Aa ce nuue Koje KoHTponuwe Kopuwhere
NOC/IOBHE TajHe cMaTpa Ap»aoLleMm, Tj. 4a NOC/10B-
Ha TajHa HeMa CBOjMHCKK Kapaktep. Ha oBaj Ha-
UMH Ce YCTaHOB/baBa MPUHLMMN NOBEP/bUBOCTM U
3aWTUTa of HenojanHe KoHKypeHuuje. OBO npa-
suno npegsuha n TPUMC cnopasym. Hanme, nuue
KOje je Ha 3aKOHMWT HauuMH NpubaBuUIo Ny unjem je
3aKOHMTOM Moceay NOC/IOBHA TajHa, HEMA UCKIbY-
UMBO MpPaBO HafJ NPeaMETOM Koje Ma y OpXKaBu-
Hu. To 3HauM Aa Mma NpaBo Aa npeHece MNpaBo
Kopuwhera nocnoBHe TajHe Ha Tpeha nuua (Hnp.
YrOBOPOM O NNLEHLM), @ NCTO Tako 1 Ja cnpeun

2 Ypepba o patndukaumju MNaprcke KoHBeHUMje 3a 3all-
TUTY UHAYCTpMjcke cBojuHe of 20. mapTa 1883. roguHe,
peBuanpaHa je y bpuceny 14. gpeuembpa 1900. rogmHe,
y BawwmHrToHy 2. jyHa 1911.roguHe, y Xary 6. HoBembpa
1925. roauHe, y JloHgoHy 2. jyHa 1934. roguHe, y Jlnca-
60Hy 31.0kTO6pa 1958. roanHe n y Ctokxonmy 14. jyna
1967. rogure (,Cnyx6eHn nuct COPJ’-MehyHaponHu
yrosopu v fpyrv cnopasymu, 6p. 5/74 n Cnyx6exun nuct
COPJ-MehyHapopHu yrosopwu 6p. 7/86— ap. ypeaba), un.
106uc- 3abpambyje akTe HenojanHe KOHKypeHLuje.

3 YcraB Peny6nuke Cpbuje, unaH 97. ctaB. 1. Tauka 7.
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HEe3aKOHWUTO NpubaB/barbe MOCIOBHE TajHE Of
cTpaHe Tpehux nuua.

[pyra rnaea ce ogHOCK Ha nNpeaMeT 1 ycrioBe
3aWTuTe NOCNOBHe TajHe. [pegmeT NOCNOBHE TajHe
jecy nosepsbuBe MHPOpPMaLIMje Koje UMajy Komep-
uujanHy BpefHocT, a unjum 6u objaBrbriBarbeM Mo-
rna ga ce Npoy3pokKyje wwreTa Apaoly NnocioBHe
TajHe. OBaj 3aKoH je lex specialis y opHOCy Ha 3akoH
0 obnuraynoHMmM opHOCUMa Koju mponucyje fa
je cBako AyXaH fa ce y3ApXKu Of, MOCTYyrMKa Kojum
ce Apyrom Moxe Mmpoy3pokosatu wreTa.* [akne,
CYLUITMHCKNA eNeMeHT! Koju jefHy WHpopmaumjy
CBPCTaBajy y KaTteropujy nocriioBHe TajHe jecy:

- pa nHdopmauvja Huje onwTenosHaTa, npwu
yemMy TO MPaBWIO He MOpa CTPUKTHO Ja ce
TyMauui; MOC/IOBHA TajHa Ce MOXe CaomnLTm-
™M 1 APYryM NuLMMa MOA YCNOBOM fa Cy
ncta obasesaHa ogpeheHM npaBHUM cpeq-
CTBMIMa Aa je He OTKPWBAjy, HNp. yroBOPOM;

- [a nHdpopmaLja MMa KoMepuujanHy Bpea-
HOCT, OOHOCHO Ja Apxaouy omoryhyje na
OCTBapyje NPefHOCT Yy OJHOCY Ha KOHKY-
peHuujy;

- pa cy npepyseTe ogpeheHe mepe 3a 3alWTu-
Ty TajHOCTU MHOPMaLMje of CTpaHe AprKa-
oL, HMNp. NOTNNCKBaHkbEe YroBopa y Kojuma
ce YroBopHe cTpaHe ob6aBe3syjy ga Hehe
OTKpMBaTV NoBep/bUBe MHPopMaLnje; obe-
nexaBare NoBeps/bUBMX JOKyMeHaTa 03Ha-
Kom ,noBeprbuBo” (confidential) n cnnyHo;

- [fa 6u caonwTaBame NOCNOBHE TajHe Tpehem
NULY MOTTIO Aa NPOY3POKYje LUTETY AprKaoLly.

Ha 6u ce oppeheHM nopgatak, a HapouUTO
naeja, KBanuduKoBanum Kao MOBeps/bUBKM, Heon-
XO[HO je Aa ce ncnutajy cnegehun Kputepujymum:

- [a v je n Ha Koju HauuH moryhe gohn y
nocef uaeje, oiHOCHoO nHbopmMaLuje;

- KOSMKa je CTBapHa BpegHoCT nHbopMa-
Luje, oQHOCHO mnaeje 3a KOMNaHWjy-TUTyna-
pa, @ KONMKa 3a gpyre yyecHMKe Ha KOHKY-
PEHTHOM TPXKULLTY;

— KOJIMKO je BpeMeHa, pafa 1 HOBLA YIOXKEHO
Of, CTpaHe KoMnaHuje-TUTynapa y pasBsoj,
OOHOCHO CTMLarbe nHpopMaLmje nnu naeje;

—  KOjUM nuumMma yHyTap KOMnaHuje-TuTynapa
je 6o no3HaT NoBepsbMB NoAaTaK;

— KOje aKTMBHOCTM je KOMnaHuja npegysena
Kako 6M cauyBana TajHOCT nopaTka, of-
HOCHO npeje.”

4 3akoH o obnuraynoHum ogHocuma (,Cn. Nlimet COPJ’, 6p.
29/78, 39/85, 57/89 n,Cn. Nuct CPJ”31/93), unaH 16.

5 C.pauh-CrenaHosuh, ,lMocnoBHa TajHa Kao npegmet

npaBa WHTeNneKTyanHe cBojuHe”, [IpasHu xusom, 13/07,
391-409.
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MocebHY BPCTY MOC/IOBHE TajHe UMHE HeoT-
KpUBeHW MofauM O TeCTOBMMA KOju Ce MOJHoCe
APXKaBHUM oOpraHuma pagu pobujarba fo3sone
3a CTaB/barbe y NPOMET NeKOBa, OAHOCHO Mefu-
LUMHCKMX CpeacTaBa UNM NOSbOMNPUBPEAHUX Xe-
MUjCKMX MPOM3BOAA KOjU KOPUCTE HOBa XeMMjcka
jeanrberba, Kao 1 apyru nofjaun Koju cy noceb-
H/M 3aKOHOM MNPOrMalleHn NMOCNOBHOM TajHOM.
MNocnoBHa TajHa Koja cagp»Kn NoaaTKe Koju cy of
nHTepeca 3a Penybnuky Cpbunjy cmatpa ce TajHUM
NMOAATKOM W WTUTU ce 3aKOHOM O TajHOCTV nopa-
Taka (,Cny»6eHun rnacHuk PC” 6p. 104/2009).

Tpeha rnaBa y OBOM 3aKOHyce OAHOCK Ha
npubasrbatbe, Kopuwherwe © OTKPMBAHE UH-
dopmaumje Koja npefcTaB/ba MOCAOBHY TajHY.
Kako nocnoBHa TajHa Hema CBOJUHCKU Kapak-
Tep, Npov3nasu Aa je gonywrteHo npubasrbatbe,
Kopuwhere 1 OTKpUBaHE MOC/IOBHE TajHe of
CTpaHe Tpeher nMuUa Ha 3aKOHUT HauVH KojuM ce
nowTyjy gobpn nocnosHu obuyaju, anu 6e3 uns-
puunTte nnn nNpehyTHe carnacHOCTU NPeTXogHOr
apxaoua. Cyn LeHU y CBAaKOM KOHKPETHOM Cy-
Uajy KOoju Cy HauMHW 3aKOHUTK, NPY Yemy je TepeT
fl0Ka3mBarba Ha CTPaHUW Koja TBPAMK Aa Huje no-
Bpeauna NocaoBHy TajHy. [peHoC NOCNoBHe Taj-
He y NpaBHOM MpomMeTy je npaheH 3ak/byyerem
yroBopa O NpeHoCy MOCNOBHEe TajHe 1 yroBopa O
NOBEP/BUBOCTU. YTOBOPOM O NMPEHOCY NOC/IOBHE
TajHe, yCTaHOB/baBa ce 0b6aBe3a mpeHocuoua Aa
yrno3Ha cTMuaoLla ca NofjaTkoMm Koju je npegmet
NMOC/IOBHe TajHe, a cTULanay ce obasesyje fa npu-
XBaTu Jarbe Kopuwherbe Te MHbopMaLmje, npu
yemy ce W cTMuanay u npeHocunay obasesyjy
na he nocnoBHM Nogatak 1 Jasbe TPeTMpaTh Kao
NMOCNOBHY TajHy y ogHocy Ha Tpeha nuua. lNpeg-
MeT yroBopa je ¢daktnuyko omoryhaBamwe pa ce
oppeheHa uHPopmaumja cazHa n ynoTpebu, a
He NpPeHOoC NpaBa y y»KeM CMUCHy jep cybjekTnB-
HO NpPaBO Ha MOC/IOBHOj TajHX He nocepgyje Hu
npeHocunaw. YroBop O NpeHocy Moc/IOBHe TajHe
Tpeba pa3nmMKoBaTL Of YroBOpa O NULEHLM KOjUM
Cce BpWM nNpeHoC npaBa Ma cruuanay nocraje
npaBHU CyKLecop npeHocmoua. lNpeameT yroso-
pa O NMoBepsbUBOCTU jeCcTe Heunkbere, OQHOCHO
yyBarbe TajHOCTM nopaTaka Koju [pyrom nuuy
Mopajy fda ce ycTyne 360r 3ak/byuyera ogpehe-
HOr NpaBHOr NOCJa. YroBOp O NMOBEpsbUBOCTU je
aKLLeCoOpHM CrnopasyMm Koju uma 3a ummb aa obes-
6enn peanusaumjy OCHOBHOT YroBOpa, anu je no
npaBHOj MPUPOAN CaMOCTaNlaH M He3aBMCaH of
tbera.b OgpehHeHo MoHalware ce cMaTpa Aenom
HenojanHe KOHKypeHuuje Kaga Cy KymynaTuMBHO
ncnyrweHn cnegehn ycnosu: ga je OTKpUBEH Mo-
JaTak Koju npeacTaBsba NOCNOBHY TajHY, Aa je OT-
KpvBatbe TajHMX nofataka W3BPLUEHO CYnpOTHO

6 Ibid.
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BOJbU NMLA KOje 3aKOHMUTO KOHTponuLle Te nogat-
Ke 1 Aa je oTKprBatbe unu npubasrbarbe TajHUX
nogataka yumreHO Ha HauuH Koju je cynpoTaH
3aKOHY 1 fobpum nocnoBHUM obuyajuma. Jenu-
HO LUTO MOXe fia YYMHM ApXKanaL, MOC/IOBHe TajHe
jecTe pa cnpeun nprbasbarbe 1 Kopulwherbe MH-
dopmaLmje Koja npeacTaB/ba NOCNOBHY TajHy of
cTpaHe Tpehux NMua Ha HauvH Koju je cynpoTaH
AOOpVM NMOCNOBHUM 06MYajMa, 3110ynoTpebom
NMOC/IOBHOT MOBEpeHa, MNpeBapoM, MOBPenoM
YroBOopHux ogpefaba n ap. Y 3akoHy O TProBUHU
je paTta geduHMLMja HenojanHe KOHKYpeHUuje, Aa
je To pagra TproBLa ycMepeHa MpOoTMB ApPYyror
TProBua, OQHOCHO KOHKYpPEeHTa KOjoM ce Kplue
KoZeKcr MOCNOBHOI Mopana 1 fobpu NOCNOBHM
061yaj N KOjOM Ce HaHOCK VN MOXKEe HaHeTu
wTeTa 4pyrom TPro.uy (KOHKYPEHTY), a HapounTo
cTruarbeM, Kopuwhermem 1 ofaBakeM MOCIOB-
He TajHe 6e3 carnacHOCTV HEHOT MMaoua, pagu
OTeXXaBatba HEroBOr MOJIOXKAja Ha TPXKULWTY.
MNMoce6aH unaH 3aKoHa O 3alUTUTK MOCNOBHE Taj-
He je nocBeheH NHAYCTPUjCKUM U Komepunjan-
HUM aKTMBHOCTMMa 360r HarnaweHe notpebe aa
ce 3awTute HoBU dapmaleyTCcKu NpPou3BOAM U
NOSbONPUBPERHN XEMMNjCKN NPOU3BOAN KOjU KO-
prcTe HOBa XeMnjCcKa jegntberba. Cuctem 3atuTe
nofartaka 13 oBe o6nacTu je 6nvxke ypeheH 3ako-
HMMa Kao LITO Cy: 3aKOH O JIeKOBMMA N MeAULH-
ckmum cpeacteuma (,Cn. rnacHuk PC” 6p. 30/2012
n 107/2012), 3aKoH O cpefcTBMMA 3a 3alUTUTY
6umba (,Cn. rnacHuk PC’, 6p. 41/2009, 3aKkoH O
xemukanujama (,Cn. rnacHuk PC’ 6p. 36/2009,
88/2010, 92/2011 n 93/2012) n 3akoH o 6uoung-
HuMm npowusBoguma (,Cn. rnacHuk PC” 6p. 36/2009
1 88/2010). 3aKOHOM O IEKOBUMA U MEANLMHCKAM
CpeacTBMMa Ce WTKTe nodaLm O NeKOBMMA Koju ce
ynotpeb6sbaBajy y XyMaHoj MeauLMHN 1 nogaum o
BETEPUHAPCKUM NEKOBMMA. Y 3aKOHY O CpefCTBU-
Ma 3a 3awTuty 6usba je nponuncaHo ga MuHncrap-
CTBO HaAJ1eXHO 3a NOC/I0BE NO/bONPUBPeEe HyBa
Kao noBepsbuBe CBe NoaaTKe Koje je npoussohay
[OCTaBMO pajun perncrpaunje cpeacrana 3a 3alu-
TUTY 6urba. 3aKOH O XxemMuKanvjama npeasmha aa
he AreHuuja 3a XxemuKanuje cmatpaTtu MOC/IOB-
HOM TajHOM 1 Hehe YUMHUTK JOCTYyMNHe jaBHOCTM
cnepehe nogatke: 0 MyHOM cacTaBy CMelle, npe-
LM3HY HaMeHY U HauuH NPUMEHe CyncTaHLe, Besy
nsmehy npoussohaua, yBO3HUKA U JarbUX KO-
pUCHMKa Y naHuUy cHabzeBarba, NpeunsHy Konu-
UMHY XeMrKasnja Npon3BeAeHNX UK CTaB/bEHUX
y NPOMET. Y XUTHUM CJlydajeBrMa, Kaga je To He-
onxogHo 360r 6e36e4HOCTX U 3aWTUTE 34PaB/ba
JbyOWN W KMBOTHE cpeamHe, AreHuuja moxke fAa
YUMHW JOCTYMHUM 1 oBe nogatke. lpema 3ako-

7 3akoH o TprosuHu (,Cn. rnacHuk PC” 6p. 53/2010 un
10/2013), un.50.
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Hy 0 6GMOUMAHUM NPOV3BOAMMA, MOAHOCKNAL, 3a-
XTeBa 3a ynuc y MNpuBpemeHy nucty 6uoumaHmx
npou3BoAa 3a [OCTaB/batbe TEXHWYKOI [OCKjea,
noAHoOCKNaL, 3axTeBa 3a ofobperbe Un nNprBpe-
MeHy [103BOJly MOXKe 0O3HAUWTV NojeJuHe NnoaaTke
NMOBEP/bUBYKM, Y3 MUCMEHO 06pasnoxere fa 6m
OTKpMBake TUX NofaTaka MOro yTnuuaTt Ha He-
rOBO MOC/IOBaHbE.

HeoTkpvBeHn nopjaum o TectoBMMa 1 ApYru
nogaum Koju cy nocebHMM 3aKOHOM MpOoriaLleHn
NOC/IOBHOM TajHOM MOTY y U3y3eTHUM CJTy4YajeBrMa
LA Ce OTKPUjy, anu je NoTpebHO Aa aNTepHATUBHO
6yne ncnymeH jenaH of cnegehunx ycnosa:

- [a HagnexaH opraH yTBPAW Aa je TakeBo OT-
KpuBarbe HEOMXOAHO 3a 3aLUTUTY jaBHOCTY;

- [a cy npefyseTe pafhe KojuMa ce npe oT-
KpuBatrba NnoAaTaka ocuMrypasa fia oHum byay
3awTrheHn of ynotpebe Koja je NpoOTMBHA
A06pVM NOCNOBHUM 06MYajUMa;

- [a gpanauy nogataka M3puUunTo y nmcme-
HOM 06NMKY 0000pY HIXOBO OTKPMBaH-E.

YetBpTa rnmaBa ob6yxBaTta rpahaHcKo-npaBHy
3aWTUTY MOC/IOBHe TajHe. [pxanay nocnosHe
TajHE MOXe TY>KOOM [ia MOKpeHe NMoCTynak npep
CYAOM MPOTMB CBAKOr fiMLa Koje y4uMHW noBpe-
Ay MOC/IOBHE TajHe, Y POKY Oof WecT meceumn of
[aHa Kaja je ca3Hao 3a MoBpegy M yumHmoua, a
HajKacHuje y poKy of Tpy rognHe of JaHa Kaja je
noepefa yummeHa. [loctynak no Ty»6u je xutaH,
LWTO je yobuuajeHo 3a cylyyajeBe noBpege npasa
WHTeneKTyasnHe CBOojuHe.

MeTa rnaBa cagpXu oapenbe aa cy CyaoBu U
APYT HAZNEXHN OpraHv AY>KHW A YyBajy TajHOCT
HeOTKPUBEHMX MoAaTaka 3alwTuheHux y cknagy
ca ogpenbama oBor 3akoHa.

LLlecta rnaBa ypehyje pa he nospena nocnos-
He TajHe OMTM CaHKUMOHMCAHa Kao MpuVBpenHM
npectyn ako 6yae yuumbeHa of CTpaHe npwu-
BpeAHOr ApyLTBa, OAHOCHO OArOBOPHON NMLa Y
npuBpeaHOM ApyLWTBY. BucnHe KasHu cy 6nuxe
ofapeheHe y 3aKoHy O MPMBPedHUM ApPYLITBMMA.
3aKoH O NpuBpeaHM [PYLITBMMA je CPOAaH ca
3aKOHOM O 3alTUTK NOCNOBHE TajHe. Y 3aKoHy O
npuBpeaHM ApYLWTBMMA je AaTa aedrHuumja no-
C/I0BHe TajHe (Koja je cinyHa AedpuHNLMju NocnoB-
He TajHe y 3aKOHy O 3alTWUTW NOC/IOBHE TajHe),
fa Cy nvua 3anocneHa y nNpuBpefHOM ApYyLITBY
[yXHa Aa 4yBajy NOC/IOBHY TajHy APYLITBA N Ha-
KOH MpecTaHKa TOr CBOjCTBa, ann He fyxe of ABe
rofiviHe ofi flaHa nNpecTaHKa Tor CBOjCTBa; NPonu-
CaHW Cy 13y3eumn Of AYKHOCTU YyBakba NOC/IOBHE
TajHe, Kao M Mocneguue noBpeae AYXHOCTU 4y-
Batba NocioBHe TajHe.® CyBjekTn Kojuma npaBHM

8 3akoH o npuspefHUM ApywTeuma (,CyK6eHun rmacHuk
PC’, 6p. 36/2011 1 99/2011), un. 72,73 n 74.
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nopenak faje ogpeheHa osnawhera 1 Hamehe
oapeheHe obaBe3e y norneay nocinoBHe TajHe Cy:

1) rocnofjap TajHe KOju KOHTPONULLE HEeHY
[OCTYIMHOCT, @ TO je MPUBPEAHO [PYLUTBO,
pomahe nnum cTpaHo 1 npefy3eTHUK. Tpeba
pa3nnKoBaTK NOC/IOBHY TajHY Koja ce OfHO-
C1 Ha NpaBHa n1ua o4 NofaTtka o INYHOCTH
Koju ce ofHOCKU Ha du13nYKa NnUa;

2) yyBap TajHe-nMuUe WM Kpyr nuua Kojuma
Cy OCeT/bUBY MNOC/IOBHN NoJaumn No3HaTv u
KOju ca mbuma pyKyjy;

3) octanu-Tpeha nuua Koja cy AyHa [a He
y3HemMupaBajy rocrnogapa TajHe Y MUPHOM
yXKMBakby 1CTe.

MNocnoBHa TajHa ce of nNpodecroHanHe Taj-
He pas3nuKyje y nornegy npegmera 3awitute u
y nornepy cybjekta Koju cy Ay)KHU Ja 4yBajy
oppeheHn nopgatak. Kopg npodecmoHanHe Taj-
He, Mojaun NpPeKpuBEHU ,BenoM TajHe” ce Tuuy
Tpeher nuua Koje Moxe 6UTWU HMp. KAujeHT. To
nnue je y noBeperby CaonwTUIO HeWTo o ceby,
OQHOCHO O CBOjUM JINYHVM U MOBUHCKMM MpU-
NMKama Jpyroj ctpaHu. YKONUKO je Ta gpyra cTpa-
Ha npunagHuk oppeheHe npodecunje (agBokart,
CBeLUTEHVK, flekap), MOCTOjU AYXKHOCT HeOAaBaka
nofartaka JO KOjux ce gowno y obasrbakby CBOT
nocna. Kog mocnoBHe TajHe ce wWTUTe nogaum
O MpVBPefHOM APYWTBY, a CybjeKT Ay>XHOCTW
yyBahba TajHe Cy Nn1La Koja MMajy NocebHe Oy»K-
HOCTWM Npema APYLUTBY, HMAP. 3aMOCieHn, AnpeK-
TOpW, YIAHOBU HaA30pHOr oabopa, 3aCTyNHULK U
npoKypucTn. Tpeha nuua Koja cy Ay»kHa fa uyBajy
MOCNOBHY TajHy Cy Hajuyewhe y obaurauvoHom
ofHOCY ca umaouem TajHe.® Tako, Ha npumep,
KoA yroBopa O nuueHUN, Kaj je eros npegmer
HenaTeHTUpPaHW NPoHanasak Win TajHO TEXHUYKO
3Hame M MUCKYCTBO, CTMUanay nuueHue je gyxaH
Aa ra vyBa y TajHocTi.' Kog yroBopa o TprosuH-
CKOM 3acTynaky, 3aCTyNHUK je fyXaH, No camom
3aKOHY, [a 4yBa MOC/IOBHE TajHe CBOI Hanoro-
[laBLA Koje je ca3Hao obaBsbajyhv noBepeHn no-
cao.'” NMocnoBHa TajHa ce N of cnybeHe TajHe
pa3nukyje y nornegy cybjekarta Kojuma je Hamert-
HyTa o6aBe3a uyBarba NOBep/bMBUX NoAaTaka. Ha
nprvmMep, Kao cy6jekTn uyyBatba ClyxkbeHe TajHe
Ce HaBOAe LapUHCKM OpraHu, OQHOCHO crybe-
Ha nuua n gpyra nnua Koja yuyecTsyjy Y MOpeckom
noctynky. Cnyx6eHy TajHy Ccy AyXHa fa uyBajy
cBa cnykbeHa nuua u gpyra nuua Koja yyecTsyjy
y MOPEeCKOM, MOPEeCKOMNpPeKpLajHOM 1 CYACKOM

9 H.Tewwuh, ,MocnoBHa TajHa Ha CPNCKM HauuH", Ycknabhu-
sarbe nocsoeHoe npasa Cpbuje ca npasom EY, 2011, 526-
527.

10 3aKoH 0 06AUraLMoHM OAHOCKMA, Un.698.
11 3aKOH 0 06AUTALMOHMUM OJHOCUMA,UN.799.
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nocTtynky.'2 MocnoBHy TajHy je, Takohe, Ay>KaH Aa
yyBa TPXWLWHW MHCMEKTOP KOju je Ao nojaTtka y
BE3U Ca Noc/ioBabeM cybjekTa Haf30pa AoLWao y
MHCMNeKUMjckom Hagsopy.'3

3awTtuta nocnoBHe TajHe omoryhaBa ga ce
OuyBajy NOC/IOBHA eTMKa N Mopas. YCTaHOB/beHa
je 3awTnTa nogataka nyTem MOC/IOBHE TajHe Koja
He 3axTeBa popmasiHy permcrpaumjy Tux nogara-
Ka. Hacynpot Tome, gpyra npaBa WHOYCTpUjCcKe
CBOjMHE Kao LWTO Cy: NAaTeHTW, XWUroBW, AU3AjH,
O3Hake reorpadckor nopekna, Tonorpaduje nH-
TerpmcaHux Koma u aytopcka 1 cpofHa npasa ce
perncTpyjy Kop HaafeXXHor opraHa, a To je Koj
Hac 3aBof 3a MHTeNeKTyanHy cBojuny. lNpumep n3
npakce Koju ce OAHOCK Ha MOC/IOBHY TajHy jecTe
cnyyaj lHCTUTyTa eKOHOMCKMX HayKa Koju je He-
rmpao MHboOpMaunjy HOBMHCKe areHuuje ,beta’,
o6jaBrbeHy 22. aBrycta 2011. roguHe, ga je ,He-
oBnalwheHo 1 He3aKoHNTO 06jaBMO NoAaTKe Koju
Cy NOC/IOBHA TajHa, a NPUKYM/beHU Cy 3a noTpebe
Komucuje 3a 3awITnty KOHKypeHumje”14

The Law on the Protection
of trade secrets was adopted

Lidija Mandic,
Undergraduate,
University of Belgrade, Faculty of Law

On September 28, 2011 the Assembly of the Republic
of Serbia adopted a new Law on the Protection of Trade
Secrets. The law was passed urgently to fulfill its interna-
tional obligations and harmonization with the European
Union. The new law is an institutional framework for the
protection of trade secrets against acts of unfair compe-
tition. This protection was left solely enterprises earlier.
The Law on the Protection of Trade Secrets is in accord-
ance with the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) and the
provisions of the Paris Convention for the Protection of
Industrial Property.

Keywords: trade secret, unfair competition, protection,
harmonization

12 3akoH O NOpPeckoM MOCTYMKY M MOPecKoj agMUHUCTPa-
umju (,Cn. rmacHuk PC” 6p. 80/2002, 84/2002-ucnp,
23/2003-ncnp, 70/2003, 55/2004, 61/2005, 85/2005-
Ap. 3aKoH, 62/2006-gp.3akoH, 63/2006-ucnp. ap. 3a-
KOHa, 61/2007, 20/2009, 72/2009 —ap. 3akoH, 53/2010,
101/2011, 2/2012 - ncnp. n 93/2012), un.7.ct.3.

13 3aKOoH O TProBuHWY, Y. 56. cT. 1. Tau. 3.

14 [octynHOo Ha appecu:http://www.ekapija.com/website/
sr/page/466888/Institute-of-Economic-Sciences-denies-
revealing-business-secrets-of-traders
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AUPEKTUBA EY O HENMPABUYHUM
OAPEABAMA Y NOTPOLUAYKUM
YroBOPUMA N bEHA NPUMEHA

Yy PENYBINLUNA CPBUIN

Unuja Bhawkosuh
AnconeeHm Ha [pasHom ¢pakynimemy
YHusep3umema y Kpazyjesuyy

Y osom pady aymop pacnpasmwa o [upekmusu o
Henpasu4yHuUM 00pedbama y nompowaykum y2080pu-
Ma u o0pzosapajyhum o0pedbama 3aKoHa o 3awmumu
nompowaya u 3akoHa o 06U2ayUOHUM OOHOCUMA.
[MocebHo je aymop obpaduo cnedeha numarea: nojam
nompowaya usiu nNpyxaoya ycsiyad; nojam HenpasuyHe
yeo80pHe 00pedbe; Kpumepujymu HA OCHOBY KOjux ce
00pedbe nompawuykux y2080pa Keaaugukyjy Kao He-
npasuyHe; aHekc JJupekmuse 0 HeNPABUYHUM Y2080p-
HUM 00pedbama y nompowadykum yeo80pumd; NpasgHe
nocseduye y208apared HenpasuyHuUx oopedbu; ocmeaa-
pusarbe 3awmume nompowayd 00 HenpasuyHUx yo-
80pPHUX 00pedbu.

KrbyuHe peun: nompoway, npodasau/npyxanay ycy-
2d, HenpasuyHe y2080pHe odpedbe, [Ju-
pekmuea 93/13, 331 Cpbuje

1.YBop

MoTpowaum CBaKOAHEBHO 3aKibyuyjy BEeNMKU
6poj yroBopa ca yHanpeg yTBpheHOM cagp>KUHOM.
To cy dopmynapHu yroBopu Unm yroBopu Ynju cy
CacCTaBHMW [ie0 OMLWTN YCIOBU NOC/IOBaha. Y OBakK-
BVM OKOJTHOCTMMa MOXe fohu 0o n3pax<aja Benu-
Ka HepaBHOMPABHOCT YrOBOPHUX CTpaHa. Hepas-
HOMPaBHM €KOHOMCKM MONOXaj CTpaHaka, HaunH
CaBpeMeHor nocsioBakba HaMehy 3ak/byuynBarbe
yroBopa nyTeM OMwTUX YCNOoBa MOC/OBakba uujy
CapprKUHY MOTY [1a UMHe 1 HenpaBuyHe oapenbe.

Mpobnem 3aksbyumMBara yroBopa ca Hernpa-
BMYHMM ofpenbama je youeH y EBponckoj yHuju.
Hanme, 3akoHn ap»aBa unaHuua EBponcke yHunje
KOju perynuuy nuTakbe HemnpaBUYHUX ofpendm
pa3nuKoBanu Ccy ce No CTeneHy 3aliTuTe Koja ce
npy»ka noTtpowaymma. loTpowaun Hucy y Aap-
XKaBama unaHuLama YXUBanu jefHaKy 3awTuty
Yy YroBOpMMa 3aK/byYeHUM Yy YCMEHOj N MuCaHoj
dbopmMn 1 HKCy y CcBemMy MOCTOjanu ycarnalieHu
KpUTEPUjyMN 3@ Npeno3HaBare HenpaBUYHNX
yroBopHux oppepaba. HasegeHo je ytuuano pa
CaBet EBponckux 3ajegHuua pgoHece dupekTu-
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BY O HenpasBuYHMM ofpefbama y MOTPOLIAYKMM
yroBopuma' (y parmbem Tekcty [upektuea). Cep-
Xa HEHOr JOHOLEeHa je yjeaHayaBarbe 3akoHa n
LpYrvx npornuca ap»aea YnaHuua y Besu ca He-
npaBvYHUM ofpenbama yroBopa Koju ce 3aKiby-
uyjy usmebhy npopaBLa unau npyaoua ycnyra u
noTpoLuaya.?2

Kako Ha eBponckom, Tako 1 Ha nogpyujy Pe-
nybnuke Cpbuje, 0BO NUTame je of BENUKOT 3Ha-
yaja. Hanme 2008. rogmHe notnucaH je Cnopasym
0 ctabunusaumnjym n npugpyxmnsamwy nsmehy Es-
POMCKe 3ajegHULE 1 HEHUX APXKaBA YNaHULA W
Peny6nuke Cpbuje (y pnarsem Tekcty CCI) Kojum
je ncrakHyTa Ba)KHOCT ycknahurBarba Cprnckor 3a-
KOHO[aBCTBa Ca 3aKOHOAABCTBOM 3ajefjHuLe, Kao
N HeroBa AenoTBopHa npumeHa. Cpbuja ce oba-
Be3ana Aa he Hactojatnm ga o6e3begm noctene-
HO ycknahuBame nocTtojehnx 3akoHa u 6yayher
3aKOHO[aBCTBa Ca MpPaBHMM TeKOBMHaMa 3ajef-
Huue. Takobe, fa obe3benmn ga Baxkehe n 6yayhe
3aKOHOAABCTBO Oyae MPaBUSIHO MPUMEHEHO U
cnpoBeaeHo.3 O6aBesa ycknahuearba pomaher
3aKOHOJaBCTBa C MpaBHOM TekoBMHOM EBponc-
Ke 3ajegHuiLe U3NCKyje 1 ycknahueame cpnckor
npaBa C OHMM CErMEHTOM KOju Ce OQHOCK Ha 3all-
TUTY noTpoluayva.* Kao nocneguua tora, 2010. ro-
AVIHe QOHeT je HOBM 3aKOH O 3alTUTX NOTpOoLLa-
ua® (y parpem TekcTy 33[), koju je Behum penom
npeyseo ogpenbe Anpektuse, anu ca 3HayajHUM
pa3nukama y ofHOCY Ha HeH M3BOPHU TEKCT.

Y Hawem npasy je, npe notnucusarba CCI-a,
n 330-a u3 2010. rognHe, 3aWITUTa NOTPOLLAYA OF,
HenpaBUYHMX YrOBOPHUX ofpenaba buna ypehe-
Ha 3aKOHOM O 3alITWTK NoTpoLayad 13 2005. ro-
aviHe (y pambem TekcTy 3311 u3 2005) 1 3akoHOM
0 obnuraumoHum ogHocuma’ 3 1978.roguHe (y
Aarbem Tekcty 300).

3301 n3 2005.rognHe Huje 6ro pyror Beka. Ha
TO cy, nopep nomeHyTor, CClM-a n opatne npey-
3eTHMX obaBe3a, AVHaMK3Ma Y Pa3Bojy 3awTuTe
noTpollaya, yTMUanum M HepoBOSbHA MoTpebHa
JOoCNefHOCT y MMnaemMeHTaunju gupektmiea EY,
HeopeyeHOoCT Yy MojeAnHUM NMuTambKMa, TepMu-

1 Council Directive 93/13/EEC of 5 April 1993 on unfair
terms in consumer contracts, OJ 1993 L 95, (dnpektnBa o
HenpaBMYHMM oapeabdama y NOTPOLLAYKIM YTOBOPUMA).
OvpekTuea, un. 1.

Cnopasymom o ctabunusaumju n npuapyxusary (Cnyx-
6enu rnacHuk PC, 6p. 83/08; parbe y Tekcty: CCI), un.72.
CCM, un. 78.

5 3akoH o 3awTutu notpolava(CnyxbeHu enacHuk PC, 6p.
73/10; parbe y TekcTy: 33).

6 3aKoH 0 3awTnTK notpolwaya (CryxbeHu enacHuk PC, 6p.
79/2005; pame y Tekcty: 33M1 13 2005).

7 3akoH o obnuraymoHmum ogHocuma(CyxbeHu aucm COPJ,
6p. 297/78, 39/85, 45/89; Cnyx6eHu nucm CPJ, 6p.31/93 n
Cnyx6eHu nucm CUI, 6p. 1/2003).
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Homnowke KOHdy3uje, NnpeTepaHn HOPMATUBHY CY-
K06 3aKoHa.

Ogppenbama 300-a je y Hallem npaBy NpyeHa
npaBHa 3alTMTa NOTPOLLAYa, KOju Ce y OAHOCY Ha
33I npumetbyje Kao lexgeneralis. Hanmve, Henpa-
BMYHe ofpenbe ce HApPOUUTO Hanase y cTaHAapA-
HUM (opmynapHMM) yroBopuMa Wav y OMLUTUM
yCNoBMMa NOC/IOBaka Ha Koje MOoTpoLUay He MoXe
da ytnye. Tako 300 nponwucyje: ,OnwTtn ycnosu
oapeheHn op cTpaHe jegHor yrosapaya,bmwno aa
cy cagpxaHu y dopmynapHom yrosopy, 6uno ga
Ce Ha WX YroBop No3mBa, Aonyhyjy nocebHe no-
ron6e ytBpheHe mehy yroBpaunma y UCTOM yro-
BOPY, ¥ Mo npaBuny obasesyjy Kao n oe"8 OHu
Mopajy 6uTh objaB/beHN Ha yobuuajeHn HauuH,
YFOBOPHY CTpaHy ob6aBe3yjy ako cy joj bunu no-
3HaTW, UK Cy joj Mopanu OWUTU MO3HATU Yy yacy
3aK/byuerba yrosopa.” Oppepbe onwTnx ycnio-
Ba Cy HMWTaBe ako Cy MPOTMBHE CaMOM Luiby
3aK/byyeHor yroBopa wmnu [obprM MOCIOBHUM
obuuajuma. Cyn moxe ogbuTt NprMeHy nojeau-
HUX oppen6u onwTNX YCNOBa Koje N1LLaBajy Apy-
ry cTpaHy npasa Aa CTaBu MPUroBOpe, UM OHKX
Ha OCHOBY KOjuX OHa rybu npasa 13 yrosopa unm
rybu pokoBe, Ui Koje Cy nHaue HenpaBuyHe 1im
npeTepaHo cTpore npema h0j.'0

2. MNojam noTpowaya n NnpogasLa
Unn Npy»anaua ycnyra

OvpekTrBa fedurHuLIe NOTpoLIaya Kao CBaKo
bun3nuKko nuue Koje, y yroBoprMa Ha Koje ce of-
Hocu [InpekTurBa, Aena C yubeM Koju je BaH Hero-
BE [enaTHOCTW, nocnoBaka unu npodecuje.!’ Yy
oppenbama 33[-a je NnpuMerHeHO PeCcTPUKTUBHO
oppeherbe NoTpowaya Kao Gu3nuKor nmua Koje
Ha TPXUWTY npubas/ba poby nnum ycnyre y cep-
Xe KOoje HUCY HaMereHe HeroBoj NOCIOBHOj naun
APYroj KomepuwmjanHoj penatHocTn.'? Haume,
33M n3 2005. rognHe NpWXBaTUO je LINPY KOH-
uenuujy nojma notpowadva, oppehyjyhn ra kao
cBako GM3NYKO NKnLe Koje Kynyje Npon3BoAe unu
KOPWCTW ycnyre 3a nMyHe notpebe mnm notpebe
cBOr fOMaNVHCTBA, anv 1 NPUBPEAHO APYLUTBO,
npepysehe, Apyro npaBHO Nuue N Npefy3eTHUK,
Kaga Kynyje npou3Bofe Wiv KOPUCTU yciyre 3a
concTBeHe notpebe.'3 13 nojma notpolaya npo-
M3nnasun 1 nojam NpogasLa uan npykaoua ycny-
ra. Npema OupeKkTnsy, npogasal, Uiy npyxanaw

8 300, un.142cT. 1.

9 300, un. 142 cm. 2.

10 300, un. 143.

11 Oupektnea 93/13/EE3, un. 2 cT. 1.
12 33M,un.5ct. 1.

13 33Mun3 2005, un.2cr.1nm?2.
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ycnyra je, pakne, cBako $M3MYKO WM MpPaBHO
nvue Koje, y yroBopmma Ha Koje ce OfHOCU OBO
ynycTBO MOCTyna Yy OKBMPY CBOr 3aHaTa, genat-
HOCTM WX 3aHUMara, OBUNo Ja je y nNpuBaTHO]
UnK jaBHoj cBojuHn.'® Mpema oppepbama 33[-a,
Tprosay, je CBako NpaBHO U GU3NYKO NnLe Koje
Ha TPXWLWWTY HACTyna y OKBMPY CBOje MOCSIOBHE
[enaTtHOCTN, OAHOCHO Yy Jpyre KomepuujasnHe
cBpxe.’> Ha OoCHOBY HaBefEHOr MOXEMO 3aKJby-
untn aa [dupekTtBa npegsuba jedaH yonwTteHu
nojam, gok 33l 3a o3HauyaBarbe MpopasLa wn
npy»aoua ycnyra Kopuctu TepMuH , Tprosad”

MNpema cTaBOBMMaA M3PAXKEHUM Yy OOKTPUHMU,
UMHW Ce [a je HajnpuxBaT/bUBUjU U HAjCBEOOYX-
BaTHUjN TEPMUH, KOj/ je Hall 3akoHopasal Tpe-
6ano ga npeasuan, ,NpodecnoHanal’, c 063npom
Ha To Aa obyxBaTa cBa MpaBHa 1 du3nyKa nuua
Koja npodecrmoHanHo obaBrbajy HeKy npoussoa-
Hy, TProBauKy Wi YCNy»KHy AenaTHocT.16

3. MNojam HenpaBuyHe
yroBopHe ogpepnbe

MNpema AQupeKkTnBu, HeNpaBMYHOM YrOBOPHOM
oapenbom ce cmatpa yroBopHa oppenba uwmja
CafpXKMHa HUMje CropPa3yMHO YroBOpeHa ako, Cy-
NMPOTHO CAaBECHOCTM 1 MOLWTeHY, AOBOAU A0 OUT-
He HeCcpasMepHOCTU Y YroBOPHWM MnpaBumMa W
obaBe3ama CTpaHaKa Ha WTeTy notpoluaya.l”

Y npouecy xapmMoHM3auunje HaunoHanHuX 3a-
KOHOJaBCTaBa Ca pellerwunma npaBa EY npgeHTtny-
Ha pebuHmnumja npmxsaheHa je y BehunHm yHyTpa-
WHMUX NPaBHUX MOpefaka eBPOMCKUX OpXKaBa.
Haw 3akoHopaBay je y ogpepbama 33[1-a npo-
nucao fa Ce HernpaBMYHOM YFrOBOPHOM ofpes-
6om cmaTpa oapeaba koja: 1) 3a nocneguuy rMa
3HauyajHy Hecpa3mepy y obaBe3ama YroBOPHMUX
CTpaHa Ha wWTeTy MnoTpowaya; 2) 3a nocneanuy
MMa OKOJTHOCT [ia M3BpLUeHe YrOBOpHe oapenbde
onTepehyje notpolwava 6e3 onpasgaHor passo-
ra; 3) 3a nocneguuy MMa OKOJIHOCT Ja ce U3Bp-
LeHe yroBopa 3HayajHo pasfukKyje of oHora Wwto
je noTpolay 0OCHOBAHO OYeKMBao; 4) MPOTKBHaA je
3axTeBy jaBHOCTW y MOCTyNaky TProsua; 5) npo-
TVBHa je Haueny CaBecHOCTM 1 nowTera.'® [lakne,
peuy je o onwTtum GopmynaLmjama HenpPaBUYHUX
onpenbu Koje cy y cTary fa obyxBaTe MHOLITBO
pa3nuunTuX cuTyaumja.

AunpekTnBa y AHEKCY cafipXu WHAMKATMBAH
nonuc oapendbu Koje ce Mory cmatpaTu Henpa-

14 [upektuea 93/13/EE3, un. 2 cT. 3.
15 330, un.5cT. 2.

16 M. Muhosuh, 3awmuma npasa nompowadya, Kparyje-
Bau, 2009, ctp. 16.

17 Oupektnea 93/13/EE3, un. 3 cT. 1.
18 33M,un. 46 cT. 1.
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BMYHUM. OHe Cy camO BOAMY KOju MOXe MoChy-
XKUTU MPUINKOM OLIEHE [a S je pey O HenpaBuy-
HUM oppepbama.’® Ogpenbama 33M20 je HaBepeH
nonnc oapenodu Koje ce cmaTpajy HempaBUYHVM
N OHMX 3a Koje ce MpeTnocTaB/ba Aa Cy Henpa-
BUYHE, aKO Ce He JoKake CynpoTHoO. JIncta Huje
3aTBOpeHa. HenpasunuHe ogpenbe mory 6utn un
Lopyre ofpen6e Koje UCNyHe KymynaTuBHe ycJo-
BE cafipXkaHe y Hanpeg HaBegeHuM gedurHuymja-
Ma. 360r Tora cy u npegsuheHn pasnuunTn Kpu-
Tepujymn npoueHe HenpaBUYHOCTU ofpendu y
NOTPOLLAYKNM YyroBOprMa, o Kojuma he y farbem
TEKCTY 6UTK peuun.

4. Kputepunjymn no Kojuma ce
oapenba NOTPOLLAYKOr YroBOpa MoxKe
KBann$rKosaTn Kao HenpaBnyHa

4.1 MNpeu Kputepnjym [dnpektuse rosopu o
y2080pHOj 00pedbu O Kojoj ce Huje nojeduUHAYyHO
npezosaparno.

JenaH op pasnora 360r Kojux je InpeKktuea yc-
BOjeHa jecTe MOKyLWaj perynucama cTaHfapaHnX
YyroBopa, OAHOCHO YroBOpa KOju ce 3aKbyuyjy Ha
OCHOBY CTafiHe wnu onwTe noHyge. NpBu HaupT
JunpekTrBe 06yxBaTao je CBe BPCTe YyroBopa, yro-
BOpe 0 umnjum ogpenbama ce nojearHayHoO Npero-
Bapasio, Kao 1 OHe 0 Ynjum ogpenbama Huje 6uno
nojegnHayHor nperosapamwa. OBO peleme je
KPUTUKOBaHO y Hemaukoj, rae je M3HeT CTaB Kako
ce TO KOCK Ca HayenoM ayTOHOMMje CTpaHaka.
OBe KpuTuKe cy ypoaune naogom, Tako ga ce fin-
peKTMBa NpuMemyje caMo Ha yroBopHe ogpepnbe
O KOjuMa ce Huje nojefuHayHoO nperoBapasno.?!
YcBOjeHoO peluere 1 Huje Hajborbe, anu je, cBaka-
KO, Kao pe3ynTtaT Komnpomuca, ybp3ano nocty-
nak yCcBajarba OBe ANpPEeKTUBE.

OvpektnBa ogpehyje na he ce cmatpatn ga
Ce O YroBOpHOj oapeadun Huje nojearHaYHO npe-
roBapano ako je oHa ¢opmynucaHa yHanpeg,
a MOTpoLlay HMje MOrao fa yTuue Ha HeH cagp-
Xaj. YntbeHnua aa ce o nojeAnHaYHoOj oapendm
nperoapano Hehe yTnuat Ha moryhHocT fa ce
ocTane oppepbe yroBopa nporiace HWLWTaBUM
YKOJMKO LieSIOKYMHa oLeHa yroBopa ykasyje aa je
peuo yHanpen dopmynrcaHom yropopy.?? [lakne,
MO>Ke Ce 3aK/byunTuh fa ce HemnpasuyHe oapepnbe
Hajuewhe Hanase y ctaHaapAHUM (popmynapHUm)
YyroBopuma vunu y onwtM yCnoBMMa NocsioBama
Ha Koje MOTpoLLay He MOXe fia yTuue.

19 A. lNowwyuh, ,HenowmeHe knay3yse y nompowa4ykum y2o-
sopuma’; 36opHuk padoea lpasHoz pakynmema y Cniau-
my, 2/2006, 165-190.

20 3301, un. 47 n 48.
21 Ibid. cmp. 170.
22 [upektusa 93/13/EE3, un. 3 cT. 2.
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C 063upom Ha To aa [inpekTrea npeasuha mu-
HUMaNHy XxapMoHM3auujy, Ap»KaBe YnaHuue nmajy
MoryhHOCT Aa npowvpe nosbe heHe NpumeHe 1
Ha YroBopHe ofpef6e o KojuMa ce NnojeuHaYyHo
nperosapaso. Tako je NOCTYN1o 1 Hall 3aKOHOAA-
BaL} U MOsbe NPUMEHE NMPOLINPUO U Ha YTOBOPHE
onpenbe o KojuMa ce NojeaUHAYHO NperoBapano.
Haume, npema oppepb6ama 33[-a ,yroBopHa og-
penba jecte cBaka ogpenba NOTPOLLAYKOT YroBO-
pa, ykmbyuyjyhn nocebHe noropbe o umjoj capp-
XWHWU je MoTpoLWay nperoBapao MM MOrao Aa
nperosapa ca TProBueM W onwTe ogpende unjy
CafpXunHY je yHanpen oppeAno Tprosay Wu
Tpeha cTpaHa/”

4.2 Opyrn kputepujym mn3 [unpexktuse je ga
YroBOpHa Knay3yna posoau [o 6umHe Hecpa-
3MepHOCMU y y2080pHUM Npasuma u obasesama
cmpaHaka Ha wmemy nompowadya. Nojam 6uT-
He, 3HavajHe Hecpasmepe je Tewko aepuHncaTu.
TelwKo je yTBpAUTM KOjU CY TO €NeMeHTU HYX-
HU 3a ogpebhuBame oBor nojma. MowTo je pey o
npaBHOM CTaHZapAy, OBaj Nnojam 3aBUCK O OKOJI-
HOCTW KOHKpeTHOr cny4aja. [Mpema Hawem 33[1-y,
oapenba y NoTpoLIaykom yroBopy ce cMaTpa He-
NPaBMYHOM aKO Y3pOKyje 3HaudajHy Hecpasmepy
n3mehy npaea 1 o6aBe3a YroBOpHUX CTpaHa, Ha
wTeTy notpolwaya.?3 lakne, H1je foBosbaH 6uNo
Koju cTeneH Hecpasmepe. HeonxofHo je ga oHa
6yne n3paxeHa y 3HauajHOj Mepu.

C ppyre cTpaHe, 0Baj KpUTEPUjyM Ce MOXe Mo-
BE3aTU 1 Ca UHCTUTYTOM, NMpeKkoMepHo owwTehere”.
Haw 300, Kojum je 1 geduHMcaH 0Baj UHCTUTYT,
nponucyje fa,ako je n3mehy obaBesa yroBopHUX
CTpaHa y ABOCTpPaHOM YroBopy mnocTtojana y Bpe-
Me 3aK/byyerba YroBopa ouunrnefHa Hecpasmepa,
owTeheHa cTpaHa MoOXe 3axTeBaTU MOHMLUTEHE
YyroBopa aKko 3a NMpaBy BPeAHOCT Tajla HUje 3Hana
HUTU je Mopana 3HaTu."24

4.3 Tpehun KpuTepujym Koju ce Mopa UCIYHUTK
na 6u Heka knay3yna 6una ornaweHa HenpaBuy-
HOM je Aa je npomueHa Havesy cagecHocmu u no-
wmerba. upekTBa He fedrHMLIE OBO Hayeno
6ynyhn na je pey o jefHOM ONwITEM Hayeny unju
cappkaj yBek gedpuHue cyg, npumerbyjyhn ra Ha
UM eHnLEe KOHKPeTHOr cnyyaja. 36or Tora je Au-
pekTvBa npenycTuia nojeUHUM NpPaBHUM CUCTe-
MVMa fia camn Oapefe HeroBy cagprKuHy. Ynpaso
360r Tora LITO He MOCToju jeAuHCTBEHa AeduHuU-
LKja OBOr Hayena, a WTto omoryhasa enacTuyHmjm
NPUCTYN y HeroBom Tymauety, MNpeambyna [u-
pekTuBe y Taukm 16. je nocTaBuna gogaTHe cme-
pHUUe Kojux he ce npuapaBaTu Cys NPUIVKOM
KOHKpeTM3aumje Hayena caBeCHOCTU 1 MoLWTeHa.

23 33M,un. 46 ct. 1.
24 300,un. 139ct. 1.
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Tako ce nctuye ga noctynake y cknagy ca OBUM
HauyesoM noApasymMeBa PaBHOMEPHO Y3MMaHe
y 003Up NermTMMHUX UHTEpPECa CayroBOPHMKA U
HeroBe rnperoBapayke nosuumje, Kao u noTpe-
6e 3a ctynawem y ogpeheHu yroBopHu ogHoOC.
Moxe ce cmaTpaTn Aa je Tprosay caBecCTaH ako
HacTyna npaBMYyHO N MOLUTEHO NMpema noTpoLla-
yy, yBa)<aBa HeroBe MHTepece 1 He HaBoAW ra Ha
3aKJ/byuere yroBopa.

Haw 300 Hayeno caBecHOCTU 1 NowiTera CBp-
cTaBa Mel)y OCHOBHa Hauena 1 Hanake yyeCHuLm-
Ma y 06n1rajMoHUM oHOCKMA [ia Cy AY>KHU Aa ce
npuap»aBajy oBOr Hauena npuInKom 3aCHUBaHa
0o6nMrauMoHmx ofgHoca 1 oCTBaprBaka npasa u
obaBe3a M3 TUX OfHOCAa.2> 3aKOHCKa ¢opmyna-
LMja caBeCHOCTM M MoLTeHa 3anpaBo He npeuu-
3Upa WTa ce NoA OBUM HayesioMm noppasymesa.
Mpep yyecHuKe obnnrayMoHnx ogHoca NocTas/ba
Ce camo jepaH ancTpaKkTaH MpaBHU 3axTeB — Ja
Umajy ob3mpa npema onpasdaHVM MHTepecnma
Apyre CTpaHe y TOM OGQHOCY.

CagpXnHy Hauena caBeCHOCTM W MowTena
Yy CBaKOj KOHKPEeTHOj cuTyaumju npeuusupa cyg
y cnyyajy cnopa Mehy cybjekTiMa KOHKpeTHOor
obnuraumoHor ogHoca.2é OpnyurBatbe No caBec-
HOCTW W1 MOLUTEHY HMKAKO He CMe MMaTu 3a Mo-
cnepuuy opflyumBarse no cy6jekTrBHOM ocehamy
npaBa cyaunje, Beh oanyumBarme No Mepunmma
KOja 3axTeBajy KOHKpeTu3auujy, OQHOCHO KpuTe-
pujymrma Koju omoryhaBajy y3umarbe y 063ump
CBMX OKOJIHOCTM KOHKpeTHor ciyyaja.2’ 33[1 Ta-
Kohe mprxBaTa Hauyeno caBeCHOCTV M MOLITEHA
Kao jegaH of KpuTepujyma npoueHe npaBuy-
HOCTK ofpenbe y NoTPOLLaYKOM YroBopy.

Mpea npecyaa (npsocteneHa) y Cpbuju y Kojoj
je ornaweHa HenpaBuyHa oppenb6a yroBopa Ha
3axTeB MoTpowaya je 6una oppenba yroBopa
3aKksbyyeHor n3mehy 6aHke 1 noTpollaya. Y oBom
Cnyyajy noTpoLLaY je n3[ejcTBoBao Y CBOjy KOPUCT
oanyky cyaa npotus 6aHke 360r nognsarba GprKc-
HOr fdefla KaMaTHe CTone Ha cTambeHu KpeawuT.
YroBop je 3akibyyeH 2009. roguiHe, rae je HaBefe-
HO Ja je KamaTa fepuHucaHa Kao 36mp GuKcHor
Jena KamaTHe ctone n wectomeceyHor LIBOR-a.
JenHom knaysynowm je, mehyTtum, 6uno npegsuhe-
HO ga 6aHKa YMa NpaBo Aa Merba KamaTHy cTony
y CcKnagy ca NpOMeHOM CBOjMX MOC/IOBHUX aKaTa.
Y okto6py 2010. rognHe 6aHKa je nogurna GpuKc-
HU feo KamaTe ca 1% Ha 3,5%. [TocTynak je Tpajao
roAgviHy faHa u cyf je [OHeO OAsyKy KOjoMm je no-

25 300, un. 12.

26 M. bapeTuh, ,Haueno caBecHocTV 1 nowTerwa y obBes-
HoM npaBy’, 36opHuk [lpasHoz ¢akynmema Ceey4u-
nuwma y Pujeyu, 6p. 1/2003, cTp. 587.

27 3. BykoBuh, HenpasuuHe y2o8opHe o00pedbe,nocebHO y
nomowadkum y2oeopuma, Kparyjesau, 2012, ctp. 103.
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HULWITMO YroBOPHY ofpendy Koja je npeasubana
MOryRHOCT npomeHe KamaTte 1 HanoXxuo GaHum
Ja KvjeHTy BpaTu HOBAL KOju je nnatuo m3Hag
yroBopeHe kamare.28

4.4 TlpunmMkom npoueHe NpPaBnYHOCTU Ofpea-
6e MoTpoLIayKor yroBopa, Kao KpuTepujym y3su-
Majy ce y 063mp: npupoga poba nnm ycnyre Koja
npeacTaB/ba NpeameT yroBopHe obaBese; OKOJ-
HOCTW KOje Cy nocTojane npe 1 NpuiInkom 3akby-
yerba YroBopa; octane ogpenbe UCTOr yroBopa,
Kao 1 oppende apyrux yroopa ca KojumMa je not-
poLuayKkm yroBop noeesaH.2? [lakne, Kaga ce npo-
cybyje na nu je ogpeheHa ogpenda NoTpoLLaykor
yroBopa npaBu4yHa Wau He, MOpa ce NPUCTYNUTA
CUCTEMATCKU 1 y3eTh y 0631p KOHTEKCT Y KojeMm je
OHa ynotpebsbeHa, ofHOCHO Tpeba nmaTn y Buay
LennHy yroBopa v CBe OKOJIHOCTUM KOHKPEeTHOr
cnyvaja.

4.5 [lnpekTnBa roBopu M O HauuHy npegoya-
Barba oapeadbu, na ce Kao KpUTEPUjym 3a NpoLeHy
NpaBYYHOCTM OApendu Yy NOTPOLIAYKM YyrOBOPU-
Ma jaBrba U Hayeso mpaHcnapeHmHocmu.3% OHo
ce MoXKe nocmaTpaTy Kao [eo npaBa NoTpoLlaya
Ha obaBewTeHocT. OBO NpaBo NpefcTaB/ba jeHO
ofl TeMesbHUX obenexja MOTPOLIAYKOr npaBa U
3aCHMBa Ce Ha NPeTnocTaBuM Aa NpaBHW Nponu-
CU y OBOj MaTepujui Mopajy NpyXutn moryhHoct
noTtpoluayy aa cam cebe 3awTnuTn. A notpoway he
TO OMTK y CTakby jeAUHO ako UMa NOTMyHa 1 TauyHa
ob6aBeLUTEHA O CBUM efleMeHTIMa NPaBHOr Nnocsna
Koju xenn fa 3aksbyun.3! Haueno TpaHcnapeHT-
HOCTW [aHac MpOoXKMMa LESIOKYNHO YroBOPHO
npaso EBporicke yHuje 1 HeroBoM KOHKpeTun3a-
umjom Tprosal ce obaBe3yje Ha cagpajHy jac-
HORy 1 KOHLMU3HOCT.

Mpema 33M1-y ,yroBopHa obaBe3a obaBe3yje
noTpoLLaYa aKko je M3paxeHa jefHOCTaBHMUM, jac-
HVM 1 pa3yM/bUBUM je3UKOM"32 TepMuHu jedHoc-
masad, jacav u pasymsmus jesnk mebhycobHo ce
LOMNyHYjy 1 TEWKO KX je pasrpaHnymTi. YonwTe-
HO 61 ce morno pehu pa je yrosopHa ogpenba rs-
pakeHa jefHOCTaBHMM W Pa3yM/bUBUM je3UKOM,
aKo HMje ABOCMUCEHA, HATU NPOTMBPEYHa OCTa-
num ogpenbama mctor yrosopa. Ca gpyre cTpaHe,
YyroBOpHa oapefnba je pasymsbrBa ako NoTpolua-
yy npyxa cTBapHy MoryhHocT ga ce ynosHa ca
HEHOM CagpPXNHOM.

28 C. Nlakuh, , Mpeu nyT y Cpbuju knunjeHT nobeamno 6aHKy
y crnopy 36or nogmsarba KamaTte Ha Kpeaut’, beorpap,
2012, pocTynHo Ha agpecn: www.naslovi.net/tema/359210
(25.04.2012).

29 [upektusa 93/13/EE3, un. 4. 331, un. 46 cT. 3.
30 Aupektusa 93/13/EE3, un. 5.

31 3.Bykosuh, op. cit., cTp. 87.

32 33M,un. 44 ct. 1.
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lNpakca EBponickor cypga npasfge je nokasa-
na pa ce yroBopHa oppepba keanudukyje Kao
HeTpaHCMapeHTa ako je HejacHa M HepasymsbrBa
NaXX/bMBOM 1 pa3yMHOM 4oBeKy.33 MMpema Halem
33[1-y, ogpenba NOTPOLLAYKOT YroBOpa je HeTpaHC-
napeHTHa aKko je HejaCHa 1 Hepasym/bUBa pasym-
HOM YOBEKY MOTPOLIAYEBOT 3HaHa U NCKYCTBA.34

Haueno TpaHcnapeHTHOCTM je npema [dnpek-
TUBW OrPaHMUYEHO NCKIbYUMBO Ha CUTYyaLmje Kaga
je yroBop cactaB/beH y nucaHoj dopmn.3> 33M1
npy>ka BULIK CTEMEeH 3awTuTe NoTpowaymma, ¢
0631POM Ha TO ia NPUMeHa OBOT Hauyena Huje yc-
nos/beHa Gopmom yroeopa.

CaHKumMja 3a NoBpefy Hayena TpaHCMapeHT-
HOCTW je TyMauere HejaCHUX U ABOCMUCIIEHUX
13pasa y KOPUCT MOTpoLaya, Ha LWTa yKasyje u
Oupektuea n 330M1.36

5. AHekc [lupekTnBe 0 HenpaBUYHNUM
yroBopHuUm ogpenbama y
NOTPOLIAYKMM YrOBOpPMMa

lNopen HaBedeHWX KpuTepujyma no Kojuma
ce oppepba Moxe KanudrkoBaTV Henpasuy-
HoMm, [lnpeKkTrBa y AHeKCy cagpXu 1 nonuc ce-
JaMHaecT oapenaba Koje Mory Ut npouereHe
Kao HenpasuyuHe.3” U3 ogpenbe unaHa 3, cTas 3,
npovsunasu ga je pey o ,MHAMKaTUBHOM” Crvc-
Ky yroBopHux ofapenbu. OBaka dopmynauuja un
ncTopmjat yceajarba [unpekTrBe y3pokoBanu cy
pasnnuunTe CTaBoBe Y MPaBHOj TeEOPUjy NO NUTakbY
npasHe npupofe AHekca. Hamme, npsu npeanor
OnpekTtuse 13 1990. rognHe, Kao 1 Apyrn npeg-
nor u3 1992. rognHe, npeasuhanu cy nucTy of
LWeCHaeCT ancofyTHO HULLITAaBUX YrOBOPHWX Of-
pen6u. lMNpepgnaraHo je, pakne, ycBajatbe ,LpHe”
nucte. Oppenba Koja ce Hanasm Ha ,LpHOj” NNCTK
HenpaBKyHa je y CBakOM C/yyajy, Tako fa je cyq
MOpa YKIOHUTW U3 YroBopa, OAHOCHO OrfacuTu
HMWTaBOM. TakaB Mnpepsior je y3poKoBao Mpo-
TUBIbere Beher Opoja ApKaBa unaHuMLa, Koje ce
MO>Ke 00jacHUTU YnbeHULOM Aa cy y BehnHu Ha-

33 OBO nuTakbe je MOCTaB/beHO y 3HauyajHoM 6pojy npepa-
mMeTa y npakcu EBponckor cyga npasge. Ha npumep,
C-315/92, Judgment of the Court (Fifth Chamber) of 2
February 1994, European Court Reports 1994, p. [-0317
n C-470/93, Judgment of the Court (Fifth Chamber) of 6
July 1995, European Court Reports 1995, p. 1-1923.

34 33M,un. 44 ct. 1.
35 Oupektusa 93/13/EE3, un. 5.
36 [HupektmBa 93/13/EE3, un. 5 n 3301, un. 45.

37 Ha npumep, onpenbe Koje: NCKIbyUyjy Uy OorpaH1yaBajy
npasa noTpoluaya y cayyajy noTnyHOr Unv AeMMnyYHor
Hencnyheha YyroBOpHUX obaBe3a TProsua, yKibyuyjyhu
yroBopame 3abpaHe npebujarbe noTpaxusama Koja not-
polay nMa npema TProsuy; MoTpollaya obaBesyje Ha
ncnykere yroBopHe YnHUabe, AOK ucnymwere obasese
TPro.La 3aB/CU NCKIbYUYMBO Of Herose Bosbe.
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LMOHaNHMX 3aKOHOAaBCTaBa 1 Mpe ycBajara [Ju-
peKTMBe NOCTOjanu NPOMMNCK KOjU CY Ha pasinymT
HauvH ypehuBanu nUCTy HenpaBUYHUX YrOBOP-
HUx oppenbu. Heke cy npegsubhane ,cnsy” nucty
(3a oppepnby Koja je cBpcTaHa Ha ,cuMBY” NUCTY
BaXky 0b6opuBa NpeTrnocTaBka O HEeHOj NpaBuy-
HOCTW), HEKe ,LUpHY" INCTY, OOK CYy HeKe cagprkane
KomOuvHauujy ,cuBe” u ,upHe” nucte. Ycnen npo-
TUB/berba JpXKaBa YlaHWLa Yy KOHayHOj Bep3ujn,
yTBpheHo je ga nucta uma camo ,MHAMKaTMBaH"
KapakTep. TepMrnHONOLKa HeNpeLn3HOCT yCBOje-
Ha y OnpeKkTuBm umana je 3a nocneguuy pasnu-
ynTe CTaBOBe TeopeTMyapa MOBOAOM MpaBHe
npupoge AHekca. Havme, nojeanHu teopetnyapu
NNCTY U3 AHEKCa TyMaue NCKIbyYMBO Kao ,LipHy",38
a nojeauHu Kao ,cunBy”3° [IMpeKTrBa 3anpaBo He
CafpPXXN HU NCKIbYUNBO ,LPHY’, HATK ,CUBY” NNCTY
HenpaBu4yHMX oppenaba, sBeh jeanHO OTBOpPEHY
nucty ,ycmepaBajyher kapaktepa”. Y npunor Tome
rogopu ga ce meby HenpaBUYHVMM YrOBOPHUM
oppenbama y AHekcy lupektnBe Hanase 1 Heke
yroBopHe ofpefbe Koje cy ancofnyTHO HULWTaBe,
npema KnacMyHuUM npasuiMma yroBOPHOT NMpaBa,
Kao LTO cy ofpenbe NpoTUBHE NPUHYAHUM NPO-
n1crMa, jaBHOM NOPeTKY U [O6pUM NOCTOBHUM
obuuajuma. Ha npumep, yrosopHa oppepnba ny-
TeM Koje ce NCKIbyyyje Uiv orpaHnyYaBa OfroBop-
HOCT TProBLa 3a CJlyyaj CMpPTU AW TeNeCcHUX no-
BpeAa MoTpoLllaya, Koje Cy nocieguua Ynkbema
1Ny nponyLwTtara TProsua.

Wmajyhn y Bugy Hanpep HasegeHo, 33[1 je
yCBOjNO KOMOMHauujy ,upHe” n ,cne” nucte. la-
Kfe, npeaBuaeo je ogpenbe Koje cy HempaBuyHe
y CBakoOM cny4ajy (,upHa” nucta) n oHe 3a Koje
ce obOpMBO MpeTnocTaB/ba Aa Cy HernpaBUyHe
(,cnBa” nucTa).

6. [lpaBHe nocneanue yrosapama
HenpaBnYHMX ogpenaba

OnpektnBa nponucyje ga ,HenpasnyHe opf-
penbe y yroBopy Koju je npomssohau nnu npy-
XKanay, ycsayra 3ak/byuyMo ca noTpollayem no
HaUMOHaNHOM MnpaBy He 06aBe3yjy MoTpoluaya,
M Ja 3aKibyyeHU yroBop 1 gasbe obasesyje yro-
BOpPHE CTpaHe, ako Taj yroBop MOXe Aa orcraHe
6e3 HenpasBuuHe oapende!40 Nakne, npuxsahe-
Ha je jefHa npaBHO HeyTpanHa dopmynauuja
KojoM je npensubeHoO fa HempaBMYHa YroBOpHa

38 T.Wilhelmsson,,Control of nfair Contract Terms and Social
ValuestC and Hordic Approaches”, Journal of Consumer
Policy, 3-4/1993, cTp. 40.

39 Bernitz, Swedish Standard Contracts Terms and the EC
directive on Contract Terms, Kopenhavn, 1996, goctyn-
HO Ha agapecu: www.scandinavian law.se/pdf/39-1.pdf
(24.04.2012), cTp. 9.

40 Oupektma 93/13/EE3, un.6 ct. 1.
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oapenba Hehe obaBe3nBaTy noTpollava. dpa-
BamMa unaHuuama EBponcke yHuje je npenywre-
HO Ja MPWINKOM MMMJIeMeHTaumje npaBuia oBe
OMpeKTBe ynotpebe MHCTUTYT fomaher npasa
Koju, Npema cTaBoBMMa EBponckor cyna npasge,
Komucuje EBponcke yHuje 1 BOKTpUHe, Tpeba aa
06e36eaun cnepgehe: 1. noTpoLlay ce MoXe Nno3ea-
TW Ha HeMpPaBMYHOCT YyroBopHe oppenbe y 6uno
Koje BpemMe HaKOH 3ak/byyerba yroBopa; 2. not-
polay ce He Moxe oapehun npaBa Ha NCTULAHE
HenpaBUYHOCTY YrOBOPHe oapeabe; 3. cyn Mmoxe
exofficionpouernBatin Aa je ogpehHeHa yroBopHa
ofpenba HenpaBMYHa; 4. NOTPOLLAY MOXKe 0A6UTK
[a n3BpLUN obaBe3e Koje Cy My HaMeTHYyTe Henpa-
BMYHOM YrOBOPHOM ofpeno6om, 6e3 notpebe aa
CyZ NPeTXOAHO YTBPAW HEHY HemnpaBUYHOCT; 5.
ofnyka cyaa Kojom je ytBpheHo fa je ogpeheHa
yroBopHa oapef6a HenpaBuyHa genyje extunc.4!
Mpema Hawem 33[1-y, HenpaBMyHa oppenda je
HMLWTaBa. 42

Ca ppyre cTpaHe, KaKo je yroBop, Mo npasuny,
C/IOXKeH MpaBHU Mocao Koju cagpku Behn 6poj
oapenbu, NocTaBsba ce NUTakEe Aia N NOHNLITEHE
jenHe yroBopHe oppeabe 360r Tora WTo je Henpa-
BMYHa MOBMayM HULWTABOCT LENOr yroBopa Wau
je moryhe pa mpeoctanu feo ocCTaHe Ha CHasMu.
Opyrum peurmMa, MoXke N yroBop camo Aenu-
MWYHO 6UTK HMWTaB? Ha 0BO NWTame CBU caBpe-
MEHM MPaBHU CUCTEMU OArOBapajy MNO3UTUBHO
ycBajajyhu npuHUMn ,0a ce KOPUCHO LUTETHUM He
kBapu” (utule per unutule non vutuatur). NpuTom, y
BeRVHN NpaBHUX CUCTEMaA AeNVIMUYHA HULITAaBOCT
je npuxeaheHa kao npaswuno. 1 y Hawem npasy je
npuxsaheH KOHLEeNT AeIMMUYHE HULITABOCTH Kao
npasuno. Oapenbda 331 To M3pnunTO Nponucyje.3
Ca ppyre ctpaHe, nako 300 He ypebyje oBo nu-
Tatbe y fieny Koju je nocseheH onwTtnm ycnosuma
dopmynapHMx yroBopa, TakaB 3aK/byyak npowus-
unasu M3 onwTMX NpasBunia Koja ypehyjy HuwTa-
BOCT yrosopa. [pema T“M npaBui“mMa, HULWTaBOCT
jenHe yroBopHe oapeabe He NoBnayy HULWITAaBOCT
Lienior yroBopa ,ako OH MOXe orncTati 6e3 HuWTa-
Be ogpenbe n ako oHa Huje 6una HU ycnos yro-
BOpa HK opnyvyjyha nobyaa 36or Koje je yroBop
3aKk/byyeH"* [lo NMOHWLITEHA YrOBOPA Y LIENIUHK,
Moxe aohun y cnyuajy Kaga ce ornacy HALWTaBoOM
Heka of rnaBHUX ob6aBe3a wunu nobyga Koja je
6una pasnor ga ce yroBop 3akibyun. MebyTtum,
yroBop he,ocTaTvi Ha CHa3M YaK ¥ aKo je HuLTaBa
onpenba 6una ycnos nnu ognyvyjyha nobyaa yro-

41 C-240/98 to C-244/98, OJ 1995 L 95, p. 29. Dostupno
na: na http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:61998J0240:EN:HTML

42 33M,un. 46 cT. 1.
43 33[1,un.3cT. 3.
44 300, un. 105 cT. 5.
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BOpa y C/lyyajy Kaja je HULWTaBOCT YCTaHOBIbEHA
ynpaBo aa 6u yroBop 6mo ocnioboheH Te ogpepnbe
1 BaXuno 6e3 tbe”*

Y cnyvajy Kapga ce jegHa ogpepba ornacu
HUWTaBOM 360r Tora WTO je HemnpaBWYHa, NocTa-
B/ba Ce NuTarbe Kako he ce NonyHWUTU npasHuHa
HacTana HeHUM yKknarbatbem. lNpema gomahem
npaey, y HeQOCTATKY U3PUYNTOTF 3aKOHCKOT pery-
nrcarba, Tpeba cmaTpaTy Aa ce npa3HUHa HacTa-
na yKnakbakbeM HemnpaBUYHe YroBopHe ofapenode
nonyraBa MMMNEPaTVIBHOM HOPMOM, aKO je OHa
nospeheHa, unu oprosapajyhom fonyHCKO Auc-
NO3UTUBHOM HOPMOM. 46

7. OcTBapuBatbe 3aWTHTe NOTPOLIAYa Of
HenpaBUYHKX YTOBOPHUX ogpenbu

MocToju nn opgpeheHo cpencTBO Koje je noT-
polwayMa U HUXOBMM yAPYXehMMa Ha pacrno-
narawy y crnpedyaBamy ynotpebe HenpaBUYHUX
oppen6bm?

ArpeKkTrBa nponucyje Kako gp»kaBe unaHuue
MOpajy ocurypaTt ajekBaTtHa U epurKacHa cpef-
CTBa Yy LUWby CnpeyaBarba PefoBHOr YyroBopaha
HenpaBuyHMX ofpenbu y yroBoprmMa Koje npo-
LaBLM WKW NpyXaouu yciyra 3ak/byuyjy ca not-
powaurmMa. Y nutary Cy npaBHa CpefcTBa nyTem
KOjUX nnua unn opraHusauuvje ca NeruTuMmHuUM
WHTepecoM 3alTuTe NoTpollayva, No HauMoHan-
HUM MPOMMCKMA, MOTY MOKPEHYTM MOCTYMaK, Ha
OCHOBY HaLMOHANIHOT NpaBa npef CyAoBUMa Uu
HaAIeXHNUM OpraHuma ynpase pagu [OHOLeHa
opnyke y nornegy ytephuBarba ga nv cy ogpeg-
6e y KojuMa Cy cafpaHu onwTn ycnosu Gopmy-
NapHUX YroBopa HenpaBuyHe, Tako A4a Mory npu-
MeHWTW ofprosapajyha n genetBopHa cpeacTsa y
LWby peAOBHOI yroBapakba TakBux ogpeaom. 47

MNpema oppenbama 33M-a noTpoway uunje je
npaBo WU UHTepec MoBpehHeH MOXe MOKpPeHY-
TU NocTynak 3abpaHe HenpaBMYHUX YFOBOPHMUX
oapenbu y noTpowauykum yrosopuma. [lopep
noTpoLlaya TO MPaBO MMa U YOPYXKeHe N CaBe3
13 unaHa 129 oBor 3akoHa pajn 3alTuTe Konek-
TUBHMX MHTepeca noTpolwaya. Ha oBaj nocty-
nak ce CXO4HO MpuMmerbyjy oapende napHUYHOr
MoCTynKa ako Aapyraunje Huje npeasmMheHo oBuM
3akoHoM. lNocTynak ce nokpehe v Bogu npep Ha-
OJIEXHMM CyfoM npema 3akoHy o ypebhemwy cy-
poBa*8, Cyn npunvkom oaslyumBarba Moxe ga: 1.

45 300, un. 105 cT. 2.
46 3. BykoBsuh, op. cit., cTp. 144.
47 [Owpektuea 93/13/EE3, un. 7.

48 3akoH o ypehemwy cygoBa (Cnyx6eHn rnacHuk PC, 6p.
116/2008, 104/2009, 101/2010, 31/2011 — Ap. 3aKOH,
78/2011 - gp. 3akoH 1 101/2011).
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ornacyl HULITAaBOM CBaKy HernpaBWYHY YroBOPHY
ofpendy y nopoliaykom yroBopy 1 yTpBpAY Aa je
ofpeheHo nocnoBare HEMOLITEHO; 2. HANTOXN TP-
rosLy fa 6e3 ognararta obycTaBu yroBopahe He-
NpaBYYHNX YrOBOPHMX OApeAdun y nocnoBamy ca
noTpoLIayYMMa 1 HEMOLITEHO MOCNOBakbe ca MoT-
poLlayMma; 3. HanoXm TProeuy Aa y CpefcTBMMa
jaBHOTr MHpOpPMHKCarba O CBOM TPOLLKY 06jaBu Aa
My je OAJlyKOM Haf/IeXHOr CyAa u3peyeHa mepa
3abpaHe HenpaBMYHMX oapeadbu y NOTPOLLAYKM
yrosopuma. Takohe cyn moxe mspehu npuspe-
MeHy Mepy KOjoM ce Hanaxe TprosLy obycTaBa
nprvMeHe HenpaBWYHUX YrOBOPHUX oppeabu y
noTpoLaykom yrosopy. OBa npuBpemeHa mepa
Tpaje A0 AOHOLeHa KOHauYHe oAnyKe no Hanpep
HaBe[JOM 3axTeBy.

MehyTuMm, nopes CyACKOr HauMHa pellaBarba
cnopoBa, 33 npegsrha 1 BaHCYACKO peLlaBakbe
cnopoBa. Hamme, Hanpepn HaBegeHW MOAHOCKLM
3axTeBa 3a MoKpeTake MocTynka 3abpaHe He-
NPaBUYHNX YTOBOPHUX OApPeadr y NOTPOLIAUuKnm
YyroBoprMa Cy AyXHW [a npe nofgHolena OBor
3axTeBa MO30BY [ApYyry CTpaHy fAa crop pele
BaHCyACKMM nyTem. Ha nocTynak BaHCYACKOr
peluaBara OBUX CMOPOBA CXOLHO Ce MPUMERY]Y
onpenbe 33MM-a 0 BaHCYACKOM peluaBakby NOTPo-
LayKmMx cnoposa.*?

8. 3aK/pyuak

YcBajarbeM [MpeKTvBe OCTBapeHa je OKBUP-
Ha 3alWTWTa HenpaBMYHUX YrOBOPHUX ofpenbu
Ha HuBOy EBponcke yHuje. Haw 3akoHogaBal je
sehum fenom npeyseo oppenbe [mpekTrBe, anu
noctoje ogpeheHe pasnuke.

OvpekTrBa 1 33 peduHnwy nojam Henpasmy-
HUX YrOBOPHUX oApeadu onwtm Gpopmynaluja-
Ma Koje oOyxBaTajy HM3 PasNnuUTUX CUTyauuja.
Kako 6u ce Te pasnuunte cuTyauuje, Npoy3poKo-
BaHe PasNNUNTUM TyMauyerem HenpaBUUYHUX Of-
pepnbw, nsberne AnpekTvea cagpxu ,CMBy” NNCTy
HenpaBuU4HMX ofpendbu, nok 33 cagpxu Komou-
Hauujy ,cuBe” u ,upHe” nucte. OHe cy camo nyTo-

49 33N, un. 137,139, 140, 143, 144, 145.
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Ka3 MpWInNKOM OLeHe fa Nn je pey O Henpasuy-
HUM oppenb6ama. 3301 je nosbe NpumeHe nopeg
YyroBopHux ogpefaba o Kojuma ce Huje nojegu-
HayHO nperosapano, NPOLMPKO M Ha YrOBOPHe
ofpenbe o Kojuma ce nojeAnHaYHO Nperosapano,
AOK [lupeKkTBa CBOjy NpumeHy 6asvpa Ha yro-
BOPHMM ofpenbamMa o Kojuma ce Huje nojeanHau-
HO nperosapano.

Pewere Hawer 3akoHodaBLUa HeCyMHUBO
npeacTaB/ba BENMKN NCKOPaK Y 3aWTUTX NOTPO-
wava. N gpyre gpxaBe, MonyT Halle, Koje Texe
[a nocTtaHy unaHuue EBponcke yHuje, mopane cy
BYLLE MyTa 3a penaTMBHO KPaTKO Bpeme meraTu
CBOja 3aKOHOAABCTBA. BepoBaTHO, MCTO 4yeKka u
Hac.
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In thi spaper, the author is discussing Councul Direc-
tive 93/13/EEC of 5 April 1993 on unfaur terms in con-
sumer contracts and adequate provisions of Law on Con-
sumer Protectuon Act, and The Contractual Relatuons
Act. He is paying special attention to issues such as: the
concept of consumers and suppliers of services, the idea
of wrong contract provision, criteria according to which
consumers’ contracts are qualufued as wrong, adden-
dum/annex Council Directive 93/13/EEC of 5 April 1993
on unfair terms in consumer contracts — OJ 1993 L 95, le-
gal effects in contracting wrong provisions, accomplish-
ing consumers’ protection when it comes to wrong con-
tract provisions.
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