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PEY YPEAHULUTBA

MNMowToBaHM YnTaoum,

Mpen Bama je gpyru 6poj CmydeHmcke pesuje
3a npuspeoHo npago. [Nopepn npuKasa ycBoje-
HUX nNponuca, npegsora nponmMca M npumepa
13 Ccyacke npakce M3 obnact npasa v npupege,
Hapounto EKOHOMCKOr npaBa u perynauuje Tp-
XMLWTa, of oBor 6poja y cappaj Pesuje Cy yKiby-
YeHW 1 CTYAEHCTKN pailoBU, O[QHOCHO YnaHuun. Ceu
pPafoBy 1 NPYIKasn Cy MHULMjaNHO pa3maTpaHn o
Halle CTyLeHTCKe pepakuuje, ga 6y notom 6unm
npeamMeT CTPyYHe peueH3unje HacTaBHMKa UK ca-
pafH1Ka, Kao 1 CTpyUHbaka 13 npakce.

YpeoHnWTBO M3pakaBa BENMKO 3a40BO/bCTBO
360r ogjeka Koju je npBu 6pOj peBurje NMAo Y Ha-
LIOj NPaBHOj 3ajeaHNUM, Kao 1 Mehy cTyaeHTUM],
M 3axBasbyje ce CBMMa Ha nogpuwun. Og gpyror
6poja 3a akagemcky 2010/11. CmydeHmcka pe-
suja 3a npugpedHo npaso nmahe 1 cBoj ABOje3NY-
HU nopTan www.selr.bg.ac.rs Ha kome hie yntaoum
Mohun pa nmpuctyne cBMM 06jaB/beHUM TeKCTO-
BMMa, a 6yayhun aytopu ga pobujy ynyTcTBa 3a
npujaBy CBOjuX Npwiora. Kopuctmmo Npunuky ga
ce 3axBanumo Wctoky MNasnosurhy 3a An3ajH Hawe
HoBe 1 WHTepHeT npeseHTaumje, Kao n Hukonu
Bopwuhy 3a nporpamuparne weHe nnatdopme.

Pemakumja Hanomuie fa CBU 00jaB/beHUN TeK-
CTOBW M3pa)kaBajy JINUHe CTaBOBe ayTopa Koju
3aApaBajy OAroBOPHOCT 3@ TaYHOCT HaBeAEeHUX
nopgaTtaka.

YpedHuwmeo

EDITORS’ NOTE

Dear readers,

In front of you is a second issue of the Student
Economic Law Review. In addition to reviews of
adopted laws, legislative proposals and court
cases in the area of law and economy, especially
Economic Law and Market Regulation, as from
this issue the Review comprises articles written
by students. All articles and reviews had initially
been screened by our student editorial board,
and were subsequently reviewed by professors
or lecturers, as well experts in the respective
business practice.

As editors, we are hereby expressing our great
satisfaction for the echo which the first issue has
had in our legal community and among students,
and are grateful to everyone for their support.
As of the second issue of the academic 2010/11
Student Economic Law Review will have its
bilingual portal www.selr.bg.ac.rs where readers
will have access to all published texts, and
potential authors could get the instructions for
submitting their contributions. We would like to
use this opportunity to express our gratefulness
to Istok Pavlovi¢ for the design of our new
Internet presentation, and to Nikola Bori¢ for
programming its platform.

Editorial Board would like to stress that all
published articles express personal views of authors
who retain responsibility for their accurateness.

Editors
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NMPEATOBOP APYITOM bPOJY

Of jepHe cTypeHTCKe peBuje ce obMYHO ove-
Kyje Aa ce 6aBM YMETHUYKMM CTBapasaliTBOM,
LPYLWTBEHMM »KMBOTOM MIaAUX UM CAINYHUM Te-
MaMa 13 Kyntype. Vigeja ga CTygeHTM nouHy Aa
Aajy AONPUHOC Hayuw, Aakne ga camm yyecTsyjy
y HbeHOM Pa3Bojy, NapafoKcanHa je Kaja yHusep-
3UTeTcKo obpasoBarbe CXBaTMMO Ha TpaauLMOHa-
NaH HauyvH, Kao jeqHocMmepaH TOK MHpopmauuja.
CxBaTatbe fa je cTyamparbe ,CaBnajaBarbe rpagu-
Ba” 1 AaHac je, HaXanocT, AOMNHAHTHO.

MNojaBa CmyodeHmcke Peguje ca 0BakBUM Mpo-
dunom Hmje camo nokanHu porahaj Ha Hawem
MakynTeTy 1 He TMYe ce camo CTyfeHaTa Koju cy
nocebHo 3aMHTEpecoBaHW 3a MOC/IOBHOMpPAaBHe
avcumnnuHe. OHa je, mMOMyT 4YyBeHe peyeHuue,
»,Mann Kopak 3a YoBeKa, anu BelVKWM 3a 4YoBe-
YaHCTBO", Manu Kopak 3a capagHuke Peguje, anu
BENNKN 3a YHMBEP3UTETCKO obpasoBatbe. To je
KOopak KojuM ce npeBa3unasn ,aKTUBHOCT Ha
npedaBarbMMa’, ycnex y caBnajaBabby rpagusa
N CYHe Kpajibe dopMann3oBaHe oLeHe ycrexa
neparowkor paga Ha dakyntetuma. MNpeTBaparse
CTyAeHTa Yy YuYyeCHMKa npoueca HacTaHKa OHora
WTO je mpedMeT KM3y4yaBahba, MHOMO je Aaneko-
CeXHWja nojaea of YMkbeHnue aa ce Ha [NpaBHOM
¢dakyntety YHuBep3uTeTa y beorpagy nojasuna
CTyneHTCKa peBuja 3a MPYIBPeAHO NMpaBo.

AKo je cywTHa eBpONCKUx ugeja o pepopmu
LieNIoKynHor cuctema obpasoBara, a NocebHo
YH/UBEpP3UTETCKOr, Yy edUKacHOCT! CTyanpama,
oHAa ce Ta ePpUKaCHOCT HEe MOXe CBeCTM caMo Ha
6p3MHy Monarawa UCNUTa U CMamKMBarbe 6poja
ncnmca no reHepauujama. Tako cxsaheHa edukac-
HOCT NOYMBa Ha KBaHTUTATUBHMM NOKa3aTesblMa,
OAHOCHO Ha eKCTeH3UBHOM npwucTtyny. Hacynpot
Tome, Bogehe npeje caBpemeHor cBeta Cy OHe
KojMa ce 3aroBapa W Heryje KBanuteT, 6p3uHa
pearoBatba Ha NPOMeHe, Ancrnepsmja HayYHNX nc-

THa. CBe TO MpeTnocTaB/ba Apyraunju npodun
NpaBHWKa, HE OHOra Koju TyMauu NPOnucC Kako
61 ra NPUMeHNOo y Ayxy 3aKOHO[ABYEBE BOJbE,
Beh NpaBHMKa Koju je akTMBaH YUYeCHUK y npoLie-
Cy CTBapatba NpaBa, Koju ce He nnawu Aa Aa ceoj
LOMPUHOC Pa3Bojy MpaBHOI CUCTeMa, Aa NpaBo
TPeTMpa Kao X1BY maTepujy uuvju je 3afatak fa
perynuwe ogpeheHe apywTBeHe OfHOCE, a He Aa
ra Ao3mpa Kao arconyTHYy 3anoBecT.

CapagHuun Pesuje cy Beh y npBom, nunor,
6pojy Pesuje, koju je objaB/beH y mapTy Tekyhe
roguHe, nokasann pfa YCrewHo rnpeBasuiase
OorpaHuyera CBOr CTyAeHTCKor ctaTyca. CBojum
nprkasMma 1 KOMEeHTapuma Npuapyxyjy ce, u
npe ¢opmanHor cTuuamba ctatyca AUnIoMmpaHor
npaBHWKa NN MacTepa, OHMMa Koju MUCAe npas-
HUYKW. Ha)kanocT, OHUX KOoju M1CIie CaBpeMeHo-
NPaBHUYKN HEMA MHOFO YaK HUW Yy UNTaBOj Mpas-
HWYKOj 3ajedHnUM JaHac. 3aTo je nojaBa MNOTMNYHO
HeopTodoOKCHe Pesuje Taj BeNUKW, MNOMEHYTU
Kopak Hampepg 3a NpaBHUYKY npodecujy y uenu-
Hu. OHa gokasyje fda je teH nogmragak He camo
cnpemaH Aa 3ay3me CBOje MecTO, Hero v fa je
Apyraunju: xpabpujv, MHBEHTVBHUjW 1 OLTOBOP-
Huju. Ceojy 60p6y 3a BnagaBrHy npasa oHu Beh
capa Buae Kao 60pby 3a HayuyHy UCTMHY, 3@ OHY
KOjoj Cy He3Harbe, MAeOosNoWKa 3acnern/beHocT,
CTpaHnyapeme, noaMeTarbe TPyMHOr MHTepeca
Kao orwTer, Kopynuuja u 6upokKpatnusam camo
LPYrv Ha3vBU Ha nolle NpaBgo.

Cnajarbem fBe dyHKUMje — yHanpehrBarba 00-
pa3oBHOr npoueca 1 yBohetre cTygeHata y 6op-
6y 3a BNafaBuUHY NpaBa Kao akKTUBHUX YUYECHUKA,
oBa Pesuja nma noTeHUmMjan aa noctaHe jegaH of
mehawa pBoBekoBHe mctopuje MpaBHor dakyn-
TeTa YHuBep3uTeTa y beorpagy.

Mpodgh. Op Ceemucnas Tabopowu
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PREFACE TO THE SECOND ISSUE

It is usually expected from a Student Review to
be engaged in artistic activities, the social life of
young people or in other culture-related topics.
The idea of students contributing to science, so
that they involve themselves in its development,
seems paradoxical when we perceive university
education in a traditional manner, as one way
flow of information. The notion of studies as
“mastering the exam” is, unfortunately, dominant
even nowadays.

The appearance of this kind of Review does
not represent just a local event at our Faculty, and
concerns not only students who are particularly
interested in Business Law disciplines. It is, like the
famous quote says,“Small step fora man; one giant
leap for mankind’, a small step for the Review’s
associates, but one giant leap for the university
education. This is a step that goes beyond “class
activities’, “mastering the exam” or similar, highly-
formalized assessments of success in pedagogical
work at the faculties. Alteration of a student into
a participant in creation of the subject of studies
is a farther - reaching phenomenon from a mere
fact that a Student Review of Economical Law
appeared at the Faculty of Law.

If the essence of European ideas of an
overall educational reform, especially university
education, regarding effectiveness of studies,
this effectiveness cannot be just reduced to
shortening the length of studies and reducing
the number of drop out students per generation.
Regarding the aforementioned, efficiency is
based on quantitative criteria, a propos of the
extensive approach. In contrast, leading ideas of
the modern world are those which advocate and
foster quality, quick response to changes, and
diversity of scientific truths. All this represents
a different kind of a lawyer, not one which
interprets the regulations so that it could be

applied in the spirit of the lawmaker’s will, but
a lawyer who is an active participant in the law-
making process, who is not afraid to contribute
to the development of the legal system, to treat
law like a living form whose task is to regulate
certain social relations, instead of considering it
an absolute commandment.

The associates of the Review have already
shown in the first, pilot, issue which was published
in the end of March this year that they can prevail
with excellence over the obstacle of their status
of students. With their reviews and commentaries
they joined those who have that specific kind of
legal reasoning, even before acquiring the status
of a graduate or a master degree. Unfortunately,
those who think in a modern legalistic manner
are weak in numbers, even throughout the
whole legal community nowadays. This is why
the appearance of this completely unorthodox
Review represents the giant aforementioned leap
forward for the legal profession as a whole. It
proves that its new generation is not only ready
to take its place, but that it is different: more
courageous, inventive and responsive. Their battle
for the rule of law they already see as a struggle
for scientific truth, the one for which ignorance,
ideological blindness, autocracy, underlying the
interest of a group as general interest, corruption
and bureaucracy are all just different names for
one single thing - bad law.

Combining two functions — the improvement
of educational process and introducing students
as active participants in the battle for the rule of
law, this Review has the potential to become one
of the corner stones of a two centuries old history
of the Law Faculty University in Belgrade.

Professor Svetislav Taborosi, PhD
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CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

THE DIRECTIVES CONCERNING COMPANIES’ DISCLOSURE
REQUIREMENTS (2009/101/EC AND 89/666/EEC)
- THEIR ESSENCE, BACKGROUND AND STATUS OF
IMPLEMENTATION IN THE REPUBLIC OF SERBIA*

Lidija Pej¢inovié

Summary

This article analyzes the provisions of the European
Directives concerning companies’ disclosure requirements
- Directive 2009/101/EC (which superseded the First Coun-
cil Directive 68/151/EEC) and the Eleventh Council Direc-
tive 89/666/EEC, including the underlying mechanisms
that led to their adoption, their legal basis and intended
purpose. Firstly, the state of Company law in the EU is
examined through time, pointing out the circumstances
that led to the harmonization of Company law and its
importance, having in mind that differing company
laws substantially inhibited freedom of movement for
companies. Subsequently, the Directives themselves (their
scope, structure and substantive norms) are analyzed,
with a special consideration for the condition of company
law of certain countries prior to their transposition.
Finally, a parallel between the Directives and the laws of
the Republic of Serbia is drawn. Serbia’s official policy as
laid out in the National strategy of Serbia for the acces-
sion to the European Union dictates the harmonization
of Serbia’s laws in the field of Company Law with the
EU Directives. However, by directly analyzing the laws
relating to this area (Law on Business Companies, Law
on the Registration of Business Entities) the author has
concluded that even though the Directives have been
implemented to a great extent, some provisions remain
yet to be addressed.

Keywords: Company law, harmonization, directives,
requirements, disclosure.

Harmonization of EU Company Law
Case for harmonization

Companies are organizations established for
the purpose of conducting business. They are
major employers and their activities have an
enormous impact on the economies of States they
conduct business in. Companies are an artificial
person created by the law, thus their creation
and administration is also governed through

* Editors’ note: This article reflects the state of
implementation of the two directives before the new
Company Law (Official Gazette of the Republic of Serbia
No. 36/2001, of 27. May 2011) which will enter into force
on February 1, 2012.

appropriate legal requirements of the applicable
national Company law. Throughout their lifetime
companies involve and legally bind together
diverse categories of persons - shareholders,
employees, creditors and third parties — who are
all in some way concerned with the activities of
the company. Equal level of protection of these
differing interests across different legal systems
is imperative for the establishment of a suitable
environment for companies. However, national
laws responsible for providing such protection
often differ significantly from one country to
another.

Such was the case even among the original
six members that formed the European Coal and
Steel Community (ECSC). Their company laws,
the underlying theories of incorporation, links
between companies and State of incorporation,
even the structure of companies differed greatly.2
In spite of this, it was not long until the six
founding countries, inspired by the success of
the ECSC, decided to expand their cooperation to
other sectors of their economies, consequently,
signing the Treaty of Rome in 1957 (EEC Treaty3),
by which they effectively established the
European Economic Community (EEC).* One of
the main objectives of the EEC was the effective
establishment and operation of a common
market (bringing about conditions as close as
possible to ,a genuine internal market” as stated
by the European Court of Justice (ECJ)°> and later
defined in greater detail as a single market by
the Single European Act in 1986°) where goods,
people, services and capital would get the
initial possibility to move freely. The underlying
principles governing its creation can be found

1 Commission of the European Communities, Company
Law in the European Community, European File 14/89,
Brussels 1989, p. 3.

V. Edwards, EC Company Law, Oxford 1999, p. xxiii
Treaty Establishing the European Economic Community, 25
March 1957, 298 U.N.TS. 3.

4 W. O. Henderson, The Genesis of the Common Market,

Tiptree, Essex 2006, p. 157.

5 Case 15/81, Gaston Schul Douane Expediteur BV v
Inspecteur der Invoerrechten en Accijnzen, Roosendaal,
ECR 1982, at page 01409.

6 Single European Act, O.J. L 169/1, 1987.
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in Arts. 2 and 3 of the EEC Treaty. Whereas Art. 2
proclaimed that one of the most important goals
of the Community is the promotion, inter alia, of
a harmonious development of economic policies,
Art. 3 delegated the Community with the task of
abolishing obstacles to freedom of movement for
persons, services and capital between Member
States. At the same time Arts. 52 through 587
of the EEC Treaty addressed this principle in
relation to the freedom of establishment in
Member States other than the home State of the
individual or company. Among these provisions,
especially important for EU Company Law is Art.
528 in conjunction with Art. 58(2),° which, apart
from forbidding restrictions on the freedom of
establishment of individuals (Art. 52(1)), extend
this prohibition to companies (Art. 52(2)) within
the meaning of Art. 58(2), and also on agencies,
branches or subsidiaries (so called secondary
establishment) (Art. 52(1)). Still, in practice
there were numerous economic and legal
obstacles related to establishment, which could
not disappear by the sole virtue of the Treaty
provisions, obstacles which in fact prevented
companies from enjoying the same level of
freedom of movement as natural persons.

As the common market developed, companies
could see a steady increase in the transnational
dimension of their dealings with third parties,
whether they were shareholders, employees,
creditors or others. As a consequence, the
possibility of conflict between various national
measures which guaranteed the rights of those
people was also progressively increasing.’® In
addition, the freedom to form branches and
subsidiaries in other Member States governed
by different Company laws would eventually
lead to unequal legal conditions for creditors. It
is accordingly understandable that the European
legislator considered that Common European rules
had to be somehow superimposed on to differing
national infrastructures in order to achieve uniform
protection for all parties concerned. It has been
decided that this effect would be achieved through
harmonization of national Company laws.!!

7 Corresponding to Articles 49 to 54 TFEU as amended by
the Treaty of Lisbon (ex Article 53 EEC was omitted).

8 Treaty on the Functioning of the European Union (TFEU in
further text), 2008/C 115/01, Article 49.

9 Ibid, Article 54(2).

10 K. Maresceau, M. Tison, ,Cross-Border Business in the
European Union and Statutory Disclosure Requirements:
Using IT as a Catalyst for Further Market Integration”,
Journal of International Commercial Law and Technology,
3(2)/2008, 84-93, p. 85.

11 S. Mock, ,Harmonization, Regulation and Legislative

Competition in European Corporate Law’, German Law
Journal, 3(12)/2002, p. 1.

Legal basis and background

With the intention of eliminating expenses
associated with disparities of regulations across
Member States the treaty has bestowed the
European legislator with the powers to adopt
company law  harmonization directives,’2
formulated on a specific legal basis contained
in Article 54(3)(g)'3 of the EEC Treaty, which
was integrated into the Treaty principally at the
insistence of France who feared that once cross-
border mobility of companies has been allowed,
other countries, specifically the Netherlands,
would attract businesses with lower legal
standards and requirements. In that regard, the
Netherlands was viewed as a potential Delaware
of Europe, likely leading the Community into a
‘race to the bottom’'4

Unity, that is to say a complete top-down
harmonization of national company laws, was
considered an effective answer to this prospective
threat.’® In theory, companies should take into
consideration the economic parameters of a
Member State and not its company laws, when
deciding where they want to be established.
Apart from these legal aspects, almost identical
level of shareholder and creditor protection was
considered a good way of promoting cross-border
investment and credit'®. Under Article 54(3)(g)
harmonization was made possible by means of
directives adopted by the Council, by a qualified
majority,’” aimed at ‘coordinating to the necessary
extent the safeguards which, for the protection of
the interests of members and others, are required
by Member States of companies or firms... with
a view to making such safeguards equivalent
throughout the Community’, which essentially
meant achieving a certain degree of equivalence
in the laws protecting shareholders and others.'8
Additionally, pursuant to Article 54(1) EEC Treaty
the Council has drawn up a ‘General programme
for the abolition of restrictions on freedom of
establishment’ which provides a timeframe for

12 N. Moussis, Access to European Union (Europedia),
available at: http://europedia.moussis.eu/books/Book_2
(20.6.2010).

13 TFEU, Article 50(2)(g).

14 S.Grundmann,,The Structure of European Company Law:
From Crisis to Boom®, European Business Organization
Law Review, 5(4)/2004, 601-633, p. 605-606.

15 J. A. McCahery, E. P. M. Vermeulen, The Changing
Landscape of EU Company Law, TILEC Discussion Paper
DP 2004-023, Tilburg 2004, p. 10.

16 V. Edwards, op. cit., p. 3.

17 European Parliament, Company Law Fact Sheets, available
at: http.//www.europarl.europa.eu/factsheets/3_4_2_en.htm
(18.7.2010).

18 S. Deakin, Regulatory Competition versus Harmonization
in European Company Law, ESRC Centre for Business
Research Working Paper No. 163, Cambridge 2000, p. 5.
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the coordination of safeguards asserting ‘the end
of the second year of the second stage of the
transitional period'® as the deadline in its Title
VI, that is, according to Article 8 of the EEC Treaty,
December 31, 1963. This deadline was greatly
exceeded, even in adopting the first directive.
Articles 100, 100a, 220 and 23520 of the EC Treaty
also allowed Community intervention in company
law but play only a secondary role. Article 100 and
later 100A established procedures, originally in
Article 100 with unanimity of the Member states,
later at a qualified majority in Article 100A, that
aim at the approximation of such legislative and
administrative provisions that ,directly affect the
establishment or functioning of the common
market”. Other procedures were introduced in
Article 100A relating to provisions affecting the
Jnternal market“2! Article 220 constituted a
framework for the 1968 Brussels Convention on
mutual recognition of companies which did not
enter into force because of the lack of ratification
by Netherlands. Article 235 prescribes the creation
of supranational company structures by means of
Regulations.22

EU company law ultimately aims to enable
companies to operate throughout the European
Union as effectively as they can within a single
Member State and to provide for the formation
of truly European forms of companies such as the
European Economic Interest Grouping and the
European Company (Societas Europaea) on one
hand, and on the other hand to ensure adequate
protection for shareholders and third parties on
the basis of uniform standards by ascertaining that
a body of minimum standards is imposed by all
national laws so that the freedom of establishment
becomes a freedom of establishment equal for
all.22 However, although the Community initially
aimed at full harmonization of EU company law
it soon became evident that full harmonization,
especially in certain areas of company law, was
not only hard to achieve, but could also be
considered undesirable,2* particularly following
the continued difficulties in adopting the Fifth,

19 General Programme for the Abolition of Restrictions on
Freedom of Establishment, OJ 2, 15.1.1962, 36-62.

20 Articles 100, 100a and 235 correspond to Articles 115,
114 and 352 of TFEU as amended by the Treaty of Lisbon;
Article 220 was omitted.

21 E. Wymeersch, Company Law in Europe and European
Company Law, Financial Law Institute Working Paper No.
2001-06, Ghent, 2001, p. 2.

22 C. Macmillan Schmitthoff, J. Cheng, Clive M. Schmitthoff’s
Select Essays on International Trade Law. London 1998, p. 79.

23 V. Edwards, op. cit., p. 1.

24 K. J. Hopt, ,Comparative Company Law”, in: M. Reimann,
R. Zimmermann (eds), The Oxford Handbook of Compara-
tive Law, Oxford, 2006, 1161-1191, p. 1174.
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Tenth and Thirteenth Directive and the difficulties
in adopting the European Company Statute (as a
process that lasted for 31 years2?). It is considered
that the that the harmonization policy represented
a regulatory mismatch, as the instruments used
to address it were found to be ill-suited to dealing
with the problem, which has in turn resulted in a
particularly long harmonization process.

Directives on disclosure
requirements of companies

The  Directives concerning  disclosure
requirements of companies are a part of a
legal framework covering diverse company law
matters such as transparency, mergers, statutory
audits, legal branches, international accounting
standards, annual accounts, and many others26,
Directives are legislative acts the general effect
of which is stipulated by the Treaty. According
to the Article 28827 of the TFEU a directive binds
each member state it addresses in regards to
specific results it aims to achieve. At the same
time, the national authorities retain the choice
of forms and methods to employ in achieving
that result. National authorities have to transpose
the directive, which means introducing domestic
laws and regulations consistent with them. The
Directives concerning disclosure requirements of
companies consist today of Directive 2009/101/
EC28 addressing disclosure of important company
information, validity of obligations entered into
by the company and conditions which render the
formation of company null and void; and Directive
89/666/EEC2? addressing measures in respect of
disclosure of information in the Member State in
which a branch is situated regarding that branch
and its parent company.3°

25 V. Edwards, op. cit., p. 10.

26 European Commission, Company Law: Directives and
Other Official Acts, available at: http://ec.europa.eu/inter-
nal_market/company/official/index_en.htm (5.7.2010).

27 Article 189 of the EEC Treaty; Article 249 TEC as amended
by Treaty of Nice.

28 Directive 2009/101/EC of the European Parliament and
of the Council of 16 September 2009 on coordination of
safeguards which, for the protection of the interests of
members and third parties, are required by Member States
of companies within the meaning of the second paragraph
of Article 48 of the Treaty, with a view to making such
safeguards equivalent, OJ L 258, 1.10.2009, 11-19.

29 Eleventh Council Directive 89/666/EEC of 21 December 1989
concerning disclosure requirements in respect of branches
opened in a Member State by certain types of company
governed by the law of another State, OJ L 395, 30.12.1989,
36-39.

30 N. Moussis, Access to European Union (Europedia),

available at: http://europedia.moussis.eu/books/Book_2
(20.6.2010).
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Directive 2009/101/EC

Directive 2009/101/EC is in fact the codified
version of the First Company Law Directive
68/151/EEC3T As such, it did not bring forth
any substantial changes to the provisions of the
First Directive. Nevertheless, it was considered
a necessary move to clarify the provisions of
the First Directive since it had been amended
substantially a number of times (by 1972, 1979,
1985, 1994 and 2003 Acts of Accession and by
Directives 2003/58/EC and 2006/99/EC).

LEGAL BASIS AND BACKGROUND

The First Directive aims at harmonizing
publicity requirements related to companies, the
circumstances in which company transactions
will be considered valid and the rules relating to
nullity of companies. It was the first directive that
was issued under the legislative power conferred
on the Council and the Commission by Article
54(3)(g) of the Treaty, the scope of which was
much debated.32 It was also the first private law
directive altogether.33

The original Proposal for the Directive was
agreed upon by the Commission and relayed to
the Council in February 1964. The Council then
referred it in March that year, to the Economic and
Social Committee and the European Parliament.
Upon their comments the Proposal was amended
and was transmitted to the Council of Ministers
in October 1966. It incorporated some of the
suggestions of the Committee and the Parliament.
The final version was adopted on 9 March 1968.
UK was not involved in the process since it
happened before its accession. As a consequence
it is not surprising that UK experienced difficulties
in implementing the provisions relating to the
validity of obligations entered into by a company,
since certain concepts contained therein were
unknown to UK company law.34 Furthermore, it
was estimated that as much as 40% of companies
in UK failed to file annual accounts at the time of
transposition of the Directive.3> Implementation
problems also existed in Germany where

31 First Council Directive 68/151/EEC of 9 March 1968 on co-
ordination of safeguards which, for the protection of the
interests of members and others, are required by Member
States of companies within the meaning of the second
paragraph of Article 58 of the Treaty, with a view to making
such safeguards equivalent throughout the Community, OJ
L 65, 14.3.1968, 8-12.

32 V. Edwards, op. cit., p. 16.
33 S. Grundmann, op. cit., p. 605.
34 V. Edwards, op. cit., p. 16.

35 R. Nieuwdorp, ,Status Report on EEC Company Law Har-
monisation”, International Business Lawyer, 12/1984, 425-
430, p. 425.
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disclosures were submitted at more than 300
different locations, thus making it difficult for
the third parties to ascertain which depository
contains the information they need.3¢

Amendments enforced by the 1972, 1979,
1985, 1994 and 2003 Acts of Accession and
Directive 2006/99/EC37 — concerned only Article
1 and Article 2(1)(f), adding to the types of
companies covered and temporarily excluded
from the obligation of filing financial information,
respectively. In 1999 the Company Law SLIM
(Simpler Legislation for the Single Market) Working
Group issued a proposal on the simplification of
the Firstand Second Company Law Directive.38The
Commission supported these recommendations
concerning of the First Directive and issued a
proposal for its amendment. The main objective
of the proposal was to speed up the process of
filing and disclosure of company documents and
particulars through use of modern technology,
and to improve cross-border access to company
information by allowing voluntary registration
in additional languages.3® This resulted in the
adoption of Directive 2003/58/EC*? which also
amended Article 2(1)(f), this time removing the
transitional provisions

STRUCTURE

Directive  2009/101/EC is divided into
five chapters dealing with different topics.
Chapter 1 defines the scope of the Directive
and consists only of Article 1 which sets out
the types of company to which the Directive
applies. Chapter 2, consisting of Articles 2 to 7,
makes provision for compulsory and voluntary
disclosure by companies of certain documents
and particulars. Chapter 3, consisting of Articles
8 to 10, concerns the effect of pre-incorporation
and ultra vires transactions and those entered

36 P. Merloe, ,Internationalization of Securities Markets: a
Critical Survey of U.S. and EEC Disclosure Requirements”,
Journal of Comparative Business and Capital Market Law,
8/1986, 249-279, p. 257.

37 Council Directive 2006/99/EC of 20 November 2006
adapting certain Directives in the field of company law, by
reason of the accession of Bulgaria and Romania, OJ L 363,
20.12.2006, 137-140.

38 Company Law SLIM Working Group, Recommendations
by the Company Law SLIM Working Group on the Sim-
plification of the First and Second Company Law Direc-
tives, available at: http://ec.europa.eu/internal_market/
company/docs/official/6037en.pdf (26.7.2010).

39 M. Andenas, F. Wooldridge, European Comparative Com-
pany Law, Cambridge, 2009, p. 22-23.

40 Directive 2003/58/EC of the European Parliament and of the
Council of 15 July 2003 amending Council Directive 68/151/
EEC, as regards disclosure requirements in respect of certain
types of companies, OJ L 221, 4.9.2003, 13-16.
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into by irregularly appointed or insufficiently
authorized representatives. Chapter 4, consisting
of Articles 11 to 13, concerns nullity of companies.
Chapter 5, titled ‘General provisions, consisting
of Articles 14 to 18, requires communication of
the implementing legislation to the Commission,
charges the Commission with compiling a report
and a proposal for amendment if necessary,
repeals the First Directive and its amendments -
without prejudice to obligations relating to time
limits for implementation, declares when the
Directive shall enter into force and addresses the
Directive to the Member States.4!

SCOPE

Even though Article 54(3)(g) in conjunction
with Article 58(2) of the EEC Treaty formally
applies to all companies, the scope of the First
Directive is, however, restricted to ‘companies
limited by shares or otherwise having limited
liability, since the activities of such companies
often extend beyond the frontiers of national
territories... [and] since the only safeguards they
offer to third parties are their assets;*? which, if
not harmonized, would leave opportunities for
fraud on the local level. Article 1 lists the specific
corporate vehicles covered in the various Member
States. All the original Member States except for
the Netherlands had three types of companies
at the time of implementation of the Directive.
In the Netherlands the naamloze vennootschap
was used for large and small companies alike
and there was no distinction between public and
private companies.®3 In 1971, the Netherlands
introduced an equivalent of the private limited
company, to provide a form of company for the
purposes of the First Directive,** while Denmark
introduced it in 1973.4>

DISCLOSURE

Chapter 2 dealing with disclosure details
the information to be made publicly available,
requires member states to set up a registry
system to receive the disclosure material and to
make ,true copies” available to any third party
at a cost upon its application, also to publish
the material in a national gazette designated
by the Member State, to assure that there are
no discrepancies between filed and published
materials, and to provide for appropriate
penalties in case of non-compliance. At the time

41 V. Edwards, op. cit., p. 17.

42 5% Recital of the Preambule of the First Directive.
43 V. Edwards, op. cit., p. 18.

44 |bid., p. 24.

45 C. Macmillan Schmitthoff, J. Cheng, op. cit., p. 734.
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of drafting the First Directive the Commission
and governmental experts also considered
creating a central Euro-register (something that
is again gaining impetus today), but the idea
was rejected as too problematic.46 The author
considers that most of the problems relating to
the actual implementation of the register were of
technical nature, resulting as a consequence of
difference in implementation of national register.
Nonetheless, most of the national registers have
shifted towards electronic means of storing and
accessing data recently, thus mitigating most of
the problems that existed when the creation of
the register was first considered.

Mandatory Disclosure

Article 2 defines an exhaustive list of
documents and particulars that are subject to
mandatory disclosure by all companies that fall
into the scope of the Directive:

(1) The instrument of constitution and the
statutes, if separate, together with any
amendments thereto and a consolidated
version of each document as amended
(Article 2(1)(a)(b)(c)).

(2) The appointment, termination of office
and particulars of the persons who are
‘authorised to represent the company’
or who ‘take part in the administration,
supervision or control of the company’
(Article 2(1)(d)). The disclosed details must
show ‘whether the persons authorised to
represent the company may do so alone or
must act jointly’.

(3) At least annually, ‘the amount of the
capital subscribed, where the instrument
of constitution or the statutes mention
an authorised capital, unless any increase
in the capital subscribed necessitates an
amendment of the statutes’ (Article 2(1)(e)).

(4) The balance sheet and profit and loss account
for each financial year (Article 2(1)(f)).

(5) Any transfer of the company’s registered
office (Article 2(1)(g)).

(6) Any declaration of nullity of the company
by the courts; details of any liquidators,
liquidation, winding up and striking off
(Article 2(1)(h)()(j)(K)).

The requirement to demonstrate whether the
persons authorized to represent the company
may do so alone (Article 2(1)(d)) was added at
amended Proposal stage in consideration of
those systems of law under which even though

46 V. Edwards, op. cit., p. 19.
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a company may be bound only by the board as a
whole, it may be represented by certain members
of the board.#” In Friedrich Haaga GmbH the
Court of Justice ruled that Article 2(1)(d) must be
interpreted as meaning that even if there is only
one director and his authority to represent the
company alone clearly flows from national law
disclosure of that fact must be made as per the
Directive. Essentially, this principle does not stop
at the applicability of Article 2(1)(d), considering
that the Court has expressed in its reasoning that
just because national law precludes or assumes
certain things, interested third parties from other
Member States cannot be expected to be privy to
that knowledge.*®

Article 3 lays down rules in regards to:

1. How the information about the company will
be collected, stored, accessed and disclosed to
public:

A file shall be opened in the register for
each company (3(1)); all documents disclosed
shall be kept in that file, filing by electronic
means must be facilitated and if documents
are filed by paper means they shall be entered
into the register in electronic form - essentially
converting the register into an electronic one
(3(3)); all documents whether in whole or part
shall be obtainable on application, the applicant
is left with the choice of using either paper or
electronic means for both the application and
the acquired documents, with a special provision
for documents entered into the register before
a chosen date not later than 31 December
2006 stating that such documents may only be
accessible in paper if no application has been
made for them to be delivered in electronic
means within a period of no less than 10 years;
price of obtaining the documents must not
exceed administrative expenses; paper copies
are considered ,true copies” and electronic
copies are not, unless the applicant states that
he desires otherwise; in case of certification
of electronic copies an advanced electronic
signature must be used in the meaning of
Directive 1999/93/EC4° (3(4)); disclosure of the
documents in whole or part or by reference shall
be effected by a specially purposed national
gazette or equally effective means, which may
be kept in electronic form and assume access to
a chronologically organized electronic archive,
respectively (3(5)).

47 Ibid., p. 21-22.
48 Case 32/74, Friedrich Haaga GmbH, ECR 1974, at page
01201.

49 Directive 1999/93/EC of the European Parliament and of the
Council of 13 December 1999 on a Community framework
for electronic signatures, OJ L 13, 19.1.2000, 12-20.
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2. Who (company or the third party) and when
has the right to rely on disclosed information
as against the other party:

The company may rely on the documents as
against third parties if they have been disclosed
to the public in accordance with Article 3(5) or if
it can prove that the third party had knowledge
thereof, which is not the case if less than sixteen
days has passed since the date of disclosure and if
the third party can prove that it was impossible for
them to have knowledge thereof (3(6)); Member
States should take all measures necessary to
ensure there are no discrepancies between
what is filed in the register and what disclosed
to the public, but in case of discrepancies, the
companies may not rely on the text disclosed,
while third parties can unless the company can
prove that the third party had knowledge of the
text deposited in the file or entered into register;
third parties may also rely on any documents or
particulars for which the disclosure has not been
fully completed yet, unless non-disclosure makes
them void (3(7)).

The original Proposal of the Directive offered
Member States the option of using all or any
of the existing methods for collection and
filing of information about companies, in light
of existing diversity. This was amended upon
receiving comments from The Economic and
Social Committee and the European Parliament
so that the final version required information
to be accumulated in a single register, whether
central or decentralized and whether by deposit
of documents or filing of details, which was to
be supplemented in any event by publication in
a national gazette. Also, the registry framework
provided for by this Article is in use by the Fourth
and Seventh Directive.>?

Article 5 lays down the rules regarding
company letters and order forms, regardless of
the medium used: they must contain a reference
to the register and identification of the company
within that register (5(1)(a)), the legal form,
location of the registered office company and
information whether company is being wound up
(5(1)(b)), also if there is mention of capital in those
documents, the reference should be to capital
subscribed and paid up (5(2)); company websites
shall also contain the same information (5(3)).

Article 6 leaves it to each Member State
to determine by which person the disclosure
formalities are to be carried out.

Article 7 requires Member States to provide
for appropriate penalties for failure to disclose
accounts (7(a)) and for the omission of prescribed

50 P. Merloe, op. cit., p. 258.
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details from commercial documents or from
company website (7(b)).

This provision has been criticized as an
unusually intrusive intervention by Community
law in national law. On the other hand, the
Economic and Social Committee evidently
deemed that it had not gone far enough,
and complained that, since no indication was
given as to the type of liability to be penalized
(strict or with intent) or the type or degree of
penalty, the measure did not institute effective
harmonization.5! In Daihatsu Deutschland, the
Court ruled that Article 7 was to be interpreted as
precluding the legislation of a Member State from
restricting the right to apply for imposition of the
penalty provided for by the law of that Member
State to members or creditors of the company,
the central works council or the company’s works
council, in the event of failure by a company
to fulfil the obligations regarding disclosure of
annual accounts laid down by the Directive. Thus
the Court has once again confirmed that the
‘others’ that the Directive references, include third
parties not related to the company.>2 Additionally,
in Commission v. Germany the Court ruled that
administrative difficulties cannot be used as
grounds of precluding adequate protection as
demanded by Article 7 of the Directive. In the
same case, the German Government maintained
that ‘others’ do not comprise all natural and
legal persons but only those who have a legal
connection with the company, however the
Court of Justice took a broader view, stating
that Article 54(3)(g) must be read in the light not
only of Articles 52 and 54 of the Treaty, which
clearly showed that the coordination of company
law formed part of the general programme
for the abolition of restrictions on freedom of
establishment, but also of Article 3(h).>3

Voluntary disclosure

Article 4 stipulates that documents and
particulars subject to mandatory disclosure must
be drawn up and filed in one of the languages
permitted by the language rules of the Member
State where the filing occurs (4(1)), but it also
introduces the possibility of voluntary disclosure
of the same information in other languages of
the Community, where Member States are allow
to request that such translation be certified and

51 V. Edwards, op. cit., p. 27.

52 Case (C-97/96, Verband deutscher Daihatsu-Handler
eV v Daihatsu Deutschland GmbH., ECR 7997, at page
1-06843.

53 Case C-191/95, Germany v Commission, ECR 1998, at
page 1-05449.

CTYOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

should facilitate easy access to them (4(2)), it also
allows disclosure in any other language, for which
Member States also might prescribed required
certification (4(3)). In cases of discrepancy
between translations, the voluntarily disclosed
information may not be relied upon against third
parties, but third parties may rely on them against
companies, unless the company can prove that
the third party had knowledge of the original.

VALIDITY OF OBLIGATIONS ENTERED INTO

Chapter 3 dealing with validity of obligations
entered into by a company concerns validity of
contracts executed prior to incorporation, irregular
appointment of directors, and acts by company
organs in excess of their authority (ultra vires).

Article 8 provides that if action is taken in the
name of t he company currently being formed
before it has acquired legal personality and
the company does not assume the obligations
arising from such action, the person who acted
shall be jointly or severally liable without limit,
unless otherwise agreed. The Court of Justice
briefly considered Article 7 in Ubbink Isolatie v
Dak- en Wandtechniek, a case concerning acts
performed in the name of a company not yet
incorporated. The Court held that the rules on the
nullity of companies in Section Ill of the Directive
did not apply where acts had been performed
in the name of a company whose existence was
not confirmed by the public register because the
formalities for incorporation required by national
law had not been completed.>*

Article 9 provides that if the disclosure of
particularsregardingthe personswhoareauthorized
to represent the company as its organ is completed
then any irregularities in their appointment cannot
be relied upon as against third parties, unless it
can be proven that third parties had knowledge
thereof. This was an uncontroversial provision and
has attracted little comment.

Article 10(1) is concerned with the circumstances
in which a company will be bound by acts in
excess of (1) its objects or (2) the authority of
those purporting to act on its behalf. Article 10(2)
leaves an option for Member States to declare the
company not bound in such a case. In Rabobank
v Minderhoud the Court ruled that it is clear that
Article 10(1) concerns the limits on a company’s
powers as allocated by law to the various organs
of the company and is not intended to coordinate
the national laws applicable where a member of
an organ finds himself in a conflict of interests
with the company represented because of his

54 Case 136/87, Ubbink Isolatie BV v Dak- en Wandtechniek
BV, ECR 1988, at page 04665.
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personal circumstances.>> Article 10(2) provides
if there are limits on the powers of an organ
prescribed by the company, such limits may not
be relied upon against third parties in any case.
Article 10(3) states that if the national law has
provided that authority to represent a company
may be conferred by statutes that law may also
provide that such a provision may be relied as
against third parties as long as it relates to general
power of representation.

NULLITY OF COMPANIES

Chapter 4 dealing with nullity of companies
concern the circumstances in which a company
may be declared invalidly constituted and hence a
nullity from its inception, with grave implications
for shareholders, creditors and employees. The
rationale for this is that preventive control when
a company is formed is also required and as
such controls are not infallible, provision should
made for nullity of companies that have been
constituted irregularly in certain cases.”® The
policy behind this section of the Directive is ‘to
limit the cases in which nullity can arise and the
retroactive effect of a declaration of nullity, and
to fix a short time limit within which third parties
may enter objections to any such declaration.>”

Article 10 seeks to prevent the defective
constitution of companies. It provides that
in those Member States which do not have
‘preventive control, administrative or judicial,
at the time of formation of a company, the
instrument of constitution, the company statutes
and any amendments to those documents shall
be drawn up and certified in due legal form!

Article 11 provides that nullity may only be
ordered by decision of a court of law and on the
following grounds:

(1) failure to execute an instrument of
constitution or comply with the rules of preventive
control or the requisite legal formalities; (2)
unlawfulness or conflict with public policy of
company'’s objects; (3) failure to state in the
instrument of constitution or the statutes the
company’s name or objects or the amount of
the individual and total capital subscriptions; (4)
failure to comply with national law requirements
for minimum paid-up capital; (5) incapacity
of all the founding members; (6) reduction of
the number of founding members to less than
two, contrary to the national law governing the
company.

55 Case (C-104/96, Codperatieve Rabobank ,Vecht en
Plassengebied” BA v Erik Aarnoud Minderhoud, ECR
1997, at page I-07211.

56 European Parliament, Company Law Fact Sheets.
57 V. Edwards, op. cit., p. 46.
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Article 12 provides that the question whether
a declaration of nullity may be relied on as against
third parties shall be governed by Article 3 and
that where national law entitles a third party to
challenge the decision he may do so only within
six months of public notice thereof. Nullity shall,
and dissolution may, entail the winding up of the
company; it shall not of itself affect the validity
of existing commitments involving the company.
National law may provide for the consequences
of nullity as between members; holders of unpaid
or partly paid shares shall remain obliged to pay
the unpaid balance to the extent that debts are
owed by the company.

THE CODIFICATION

Directive 2009/101/EC introduced some
structural changes renaming the sections into
chapters and adding the first chapter entitled
Scope which contains only Article 1. It omitted the
first, second and third paragraph of the original
Article 13, dueto their transitional character, and it
renumbered and rearranged the Articles to some
extent (eight paragraph of Article 3 was moved to
be the second, Article 3a became Article 4, and,
as a consequence, all subsequent Articles and
paragraphs were renumbered accordingly). The
Directive 2009/101/EC does however somewhat
change the terminology by replacing the term
‘seat of company’ by ‘registered office’ in Article
2(g) (which is indicative of the shift from the
real seat to incorporation theory as can be seen
in recent ECJ judgments — Centros, Uberseering
and Inspire Art). Another noticeable novelty is
that it calls upon the Commission to compile a
report together with a proposal, if appropriate,
foramendment of Articles 2(f), 3,4, 5 and 7 in the
light of experience of applying those provisions,
their aims and technological developments as
relating to them, over time. The Commission is to
present this report and proposal to the Council
and the Parliament no later than 1 January 2012.
Furthermore, Directive 2009/101/EC changed
the somewhat ambiguous reference to ‘others’in
the title of the First Directive which was inherited
from the Treaty and was subject of much heated
debate and some ECJ judgements, and of which
there is no mention in the text of the Directive,
into a reference to third parties. Additionally
the qualification First Council Directive was
also removed from the title. Currently, the so
called European Business Register is under
development, still not acting as a centralized
register, but enabling easier access to national
registers.>8

58 See: http://www.ebr.org.
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Eleventh Directive 89/666/EEC
LEGAL BASIS AND BACKGROUND

When a company incorporated in one Member
State seeks to exercise its right of establishment
by launching a subsidiary in another Member
State, that subsidiary, being itself a company
will be subject to the legal requirements in the
Member State where it is incorporated. However
if a company establishes a branch rather than a
subsidiary in another Member State, that branch,
not being a corporate entity, will not be subject
to that requirements. Although information
about the company will be available in its State
of incorporation, it may not be easily accessible to
third parties dealing with it through the branch.
In order to fill up this legal void The Eleventh
Directive was drafted and adopted. The original
Proposal for the Eleventh Directive was submitted
in July 1986. The Economic and Social Committee
delivered its Opinion in September 1987 and
the European Parliament in November 1987. An
amended Proposal was submitted in July 1988 and
the Parliament adopted its decision in September
1989. The Directive was adopted in December
1989.>?

STRUCTURE

Eleventh Directive is divided into four sections
dealing with different topics. Section | deals
with disclosure requirements for branches of
companies from other Member States. Section |
deals with disclosure requirements for branches
of companies from third countries. Section Il
amends the Fourth Directive as to include the
existence of branches into the contents annual
reports of companies. Section IV deals with
transitional and final provisions: it stipulates
penalties in event of failure to disclose, freedom of
choice for the persons to carry out the disclosure
formalities, excludes branches of credit and
financial institutions and insurance companies
from its scope.

SCOPE

The Directive concerns (a) branches opened
in a Member State by a company of another
Member State and to which the First Directive
applies and (b) branches opened in a Member
State by a company which is not governed by the
law of another Member State but which is of a
legal form comparable with the types of company
to which the First Directive applies.

Unfortunately definition of ‘branch’ cannot be
found in the Directive. The Economic and Social
Committee suggested a definition corresponding

59 V. Edwards, op. cit., p. 213.
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to that used in Directive 77/780/EEC on credit
institutions, thatis‘a place of business which forms
a legally dependent part of a credit institution
and which conducts directly all or some of the
operations inherent in the business of credit
institutions” That definition is mutatis mutandis
incorporated in Directive 89/117/EEC on branches
of credit institutions, which has obvious analogies
with the Eleventh Directive. It is reflected in part
in the definition of ‘branch, agency or other
establishment’ set by the Court of Justice for the
purposes of the Brussels Convention. The Court
ruled: ‘the concept of branch, agency or other
establishment implies a place of business which
has the appearance of permanency, such as the
extension of a public body, has a management
and is materially equipped to negotiate business
with third parties so that the latter, although
knowing that there will if necessary be a legal link
with the parent body, the head office of which
is abroad, do not have to deal directly with such
parent body but may transact business at the
place of business constituting the extension.6%

BRANCHES OF COMPANIES FROM OTHER
MEMBER STATES

Articles 1 to 6 regulate disclosure requirements
for branches opened in a Member State by a
company of another Member State and to which
the First Directive applies. Article 1(1) requires
documents and particulars relating to such a
branch to be disclosed pursuant to the law of
the Member State of the branch in accordance
with Article 3 of the First Directive, namely in
a public register maintained for the purpose.
Article 2(1) exhaustively lists the documents and
particulars which must be disclosed pursuant to
Article 1; Article 2(2) adds further items which the
Member State of the branch may require to be
disclosed. The wording of Article 2 suggests that
no additional disclosure requirements may be
imposed on branches of companies from other
Member States.

The remaining Articles prescribe that Member
State of the branch may require that certain
documents be published in another official
language of the Community and that such
translation be certified. A company with more
than one branch in a Member State which does
not have a single, central register for disclosure
may decide in which register those documents
may be disclosed; the other branch or branches
must then simply disclose the particulars of that
register and the number of the branch in that
register. The Directive also requires Member States
to prescribe that letters and order forms used by

60 Ibid., p.213-214.
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a branch state, in addition to the information
required by the First Directive

BRANCHES OF COMPANIES FROM THIRD COUNTRIES

Articles 7 to 10 regulate disclosure requirements
for branches opened in a Member State by a
company which is not governed by the law of
another Member State but which is of a legal
form comparable with the types of company to
which the First Directive applies. List of particulars
which require disclosure is, in this case expressed
as a minimum requirement. The list includes all
the items required by Article 2(1), together with
the company’s instruments of constitution and
statutes (if contained in a separate instrument)
and any amendments thereto. In addition,
disclosure is required of (a) the parent company’s
principal place of business; (b) the amount of
subscribed capital if that is not apparent from
the company’s constitution, with annual updates;
and (c) whether those authorized to represent
the company may do so alone or must act jointly.
Finally, disclosure is required of the law of the
State by which the company is governed and its
object. Articles 4 (translation) and 5 (disclosure of
accounts and constitution where there is more
than one branch) apply.

Status of implementation in Serbia

Serbia is not a Member State of the European
Union, but aims to become a candidate country.
Serbia signed the Stabilization and Association
Agreement in 2008. However, Serbia has been
involved in the process of harmonizing its
national law with the acquis communautaire for
quite some time. In June 2005, Serbian European
Integration Office,®! founded in March 2004 as a
service of the Serbian Government, compiled the
National strategy of Serbia for the accession to the
European Union, where it proclaimed accession
to EU as a strategic goal of the Republic of Serbia.
In that regard, one of the goals is harmonisation
of legislation with the acquis communautaire.
Harmonization of Company law was declared
a priority issue as it constituted a condition for
association and ultimately membership. The 2005
National strategy proclaimed that laws regulating
company law are ‘in a normative sense largely
harmonised with the EU acquis;? although it
did not perform a Directive by Directive analysis.
The National strategy was revised and reissued

61 See: http://www.seio.gov.rs/code/navigate.asp?ld=40

62 Government of Republic of Serbia, National strategy of
Serbia for the accession to the European Union (2005),
available at: http://kzpeu.seio.gov.rs/dokumenti/national_
strategy_pdf.zip
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in 2008. This time, it performed a Directive by
Directive analysis and it declared that the First
Directive 68/151/EECanditsamendment2003/57/
EC, along with the Eleventh Directive 89/666/
EEC have been fully implemented.53 However,
as we shall detail in the following two chapters,
this is not entirely true, although Directives on
disclosure of company information have in fact
been implemented to a great extent by means of
the Law on Business Companies®* (LBC) and Law
on Registration of Business Entities®> (LRBE). Also,
it is worth mentioning that Serbia is a member of
the European Business Register, which indicates
that the Union has admitted a high level of
standards in Serbia as regards to the matters
regulated by Directives on disclosure.

Directive 2009/101/EEC

The subject matter of Directive 2009/101/EC is
covered by both LBC and LBRE. Articles 6 and 7
LRBE implement Article 2 of the Directive. Articles
3, 11,12, 15,19, 20, 31 LBRE implement Article 3
of the Directive mostly faithfully, except for Article
12 that does not provide that paper copies shall
be considered ‘true copies’ and that electronic
should not, unless certification is requested by
the applicant, although we do believe that this
is done in practice. However, it does not even
provide for the possibility of certification of
electronic copies as prescribed in Article 3(4) of
the Directive; and furthermore, Article 31 which
stipulates that any change in the register has
legal effect towards third parties from the next
day of its publication on the website of the
Agency, which is contrary to Article 3(6) of the
Directive which provides for a period of 16 days.
The law has also opted to replace publishing in
the national gazette with ‘equally effective means;,
e.g. on the Agency’s website (Article 3(5) of the
Directive). Article 22 LBC implements Article 5
of the Directive, however it failed to include the
requirement of stating that a company is being
wound up, where appropriate, and that at least
the same information should be published on
company’s website. Article 79 LBRE implements
Art 7(a) of the Directive, however Art 7(b) is not

63 Government of Republic of Serbia, National strategy of
Serbia for the accession to the European Union (2008),
available at: http://kzpeu.seio.gov.rs/dokumenti/npi/npi_
october2008_en.pdf

64 Zakon o privrednim drustvima - Law on Business
Companies (Official Gazette of the Republic of Serbia, br.
125/04; further referred to as: LBC).

65 Zakon o registraciji privrednih subjekata — Law on the
Registration of Business Entities, (Official Gazette of the
Republic of Serbia, no. 55/04, 61/05; further referred to as:
LRBE)
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implemented, which the author considers to be
a seriously dire omission. Articles 12 and 25 LBC
implement Chapter 3 on validity of obligations
entered into by a company. Article 11 LBC
together with Article 69 LRBE implement Chapter
4 on Nullity of companies.

Eleventh Directive 89/666/EEC

Registration of branches of foreign legal
entities is provided for by Article 3 LBC and Article
43a LBRE. Although the requirements stipulated
therein seem to be in line with the provisions
of the Eleventh Directive, there is a potential
problem in regard to what data is copied from
the register where the parent company is
registered, since Article 43a LBRE only mentions
that an extract from that registry with a certified
translation should be attached to the application,
without specifying what the contents of the
extract should be.

General remarks

Even though Serbia’s Company law is mostly
harmonized with EU Company law it must be
mentioned that it has been greatly influenced
by American law, having strongly cooperated
on its development with USAID (evidenced by
the fact that USAID provided unofficial English
translations of the Laws on the official Government
web site). There are also plenty of problems in
implementation of the laws, especially having
regard to the fact that legal procedure in the
Courts is very slow and painful. Therefore even
though the Directives are implemented, for the
most part correctly, there must also be a changein
the underlying administrative structure, in order
to implement the laws effectively. The author
hopes that this will change as Serbia approaches
its membership in the Union.

Conclusion

Directives on disclosure of company
information play an indispensible role in the
simplification of business throughout Europe,
increasing confidence of creditors, investors
and other interested parties. As a potential
candidate for membership Serbia is tasked with
harmonizing its company law in accordance with
high standards of the Union. Although existing
laws would require certain amendments in order
to fully conform to the directives, the degree
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of harmonization is decidedly high, especially
considering that all administrative obstacles to
full implementation have been removed.

Jluduja lNejuurosuh

AnpeKTrBe 0 3axTeBMMa 3a 0bjaB/bMBabe
nHbopmavrmja o komnaHujama (2009/101/
EC and 89/666/EEC) — t1x0Ba CyLITVHA,
no3ajyvHa 1 cTatyc UMnaemMeHTaumje y

Penybnuum Cpbuju*

AncTpakTt

Y osom unaHKy cy aHanusupaHe oopedbe e8ponckux
oupekmusa o 3axmesuma 3a objasrpusarbe UHHoOpmMa-
yuja o komnarujama — Jupekmuse 2009/101/EL (koja
je 3ameHuna [lpa8y oupekmusy 68/151/EEL]) u JedaHae-
cme dupekmuse 89/666/EEL|, ykroy4yjyhu u mexaHusme
Koje cy 0ogeniu 00 HUX0802 yC8ajdrbd, HUX08 NPABHU
OCHO8 U c8pxy. Hajnpe je pazamampaHo cmare Komna-
Hujckoz npasa y Eeponckoj yHuUju Kpo3 npu3my 8pemeHd,
npu yemy cy UCMAkHyme OKOJIHOCMU Koje cy dosesie
00 xapMoHu3ayuje KOMNAHUjCKO2 Npagd U 8dXHOCM
npoyeca xapmorusayuje, umajyhu y eudy o0a passnu-
Ke y KOMNAHUjCKUM npasuma egeKmusHoO uHxubupajy
/10600y Kpemarba 3d KOMndduje. 3amum cy aHasu-
3upaHe came oupekmuse (KUX08 oncez, cmpykmypa
U cyncmaHmugHe HopMme, cd nocebHUM OC8pMOM Ha
cmarbe KOMNAHUjCKo2 npasa y nojeOuUHUM Opxasama
yo4u mpaHcno3uyuje dupekmusd. KOHa4yHO, nosyyeHa
je napanena usmeby oupekmuea u 3akoHa Penyb6nuke
Cpbuje. 3saHu4yHa nonumuka Cpbuje, npedcmassbeHa
y HayuoHanHoj cmpameeuju 3a npucmynaree Cpbuje
Esponckoj yHuju, OukKmupa xapMoHU3ayujy 3aKOHA U3
obacmu KOMNAHUjCKO2 npasa ca esponckum Oupek-
musama. Mehymum, OupeKmHOM aHAIU30M 3aKOHA U3
oge obsacmu (3akoH o npuspedHUM Opywmeumad, 3a-
KOH 0 pecucmpayuju npugpedHux cybjekama) aymop je
3aK/by4uo 0d, UAKo Cy dupekmuge uMnieMeHmupaHe y
8es1uKoj Mepu, Heke 00pedbe jow ysek HUCy obpaheHe.

KroyuHe peyu: KomnaHujcko npaso, xdpmoHu3sayuja
Ooupekmuse, 3axmesu, o6jasrbugarse.

* HanomeHa pepakuuje: OBaj unaHak ofpa)kaBa CTarbe
3akoHopascTBa Cpbuje y nornefy umnnemeHtaymje obe
AMPEKTVBE Mpe ycBajakba HOBOI 3aKOHa O NMpUBPeAHUM
apywtsuma (CnyxbeHu enacHuk Penybnuke Cpbuje 6p.
36/2001 op 27. maja 2011) koju he nouetn fa ce npu-
Metbyje 1. pebpyapa 2012. rogmHe.
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CIVIL LIABILITY FOR ENVIRONMENTAL DAMAGES UNDER
ROME Il REGULATION*

Milos Kuzman

Modern technology
Owes ecology
An apology.

Alan M. Eddison

Summary

The purpose of this article is to present special
rule of the Regulation on the Law Applicable to Non-
Contractual Obligations, so called Rome Il Regulation,
which relies on environmental damages. Under this rule
from Article 7, victim can choose whether polluter will
be sued in a state where damage occurred or in a state
where the event giving rise to the damage occurred.
This rule promotes so called polluter pays principle and
the principle under which victim can choose the most
suitable law to make full compensation for the damage
did by the polluter. Most of European and non European
countries apply the rule of choosing the law most
favorable to the victim, which is the case with Serbia.
Companies which are acting on European Union market
abuse the rule from Article 7. by raising the production
standards, changing the company acts etc., in order
to maximize their profits. It is expected that rule from
Article 7. will force companies to raise their awareness
of environmental damage protection, thus avoiding
compensations for spoiling the nature.

Key words: environmental damage, polluter pays principle,
principle of victims’ choice.

Introduction

The purpose of this paper is to present
the environmental collision rules of Rome
[l Regulation in context of general regime
provided by the Regulation. Since Serbia is
still not an EU member, with Stabilization
and Association Act signed, environmentally
non friendly enterprises in Serbia are strongly
advised to change their environmental policy
before EU accession, in order to avoid paying
enormous fees to cross border victims of
environmental damages.

* The Article represent a Seminar Paper submitted for
the course on EU environmental Law (Master in EU
Integration at the Faculty of Law of the University of
Belgrade), completed in June 2010 under the mentorship
of Prof. dr Stevan Lili¢.

It is well known that the basis of EU collision
norms policy lays in Article 2 of the Treaty on
European Union which defines EU as an area
of freedom, security and justice, in which free
movement of persons is assured. What is more,
by this rule litigants can assert their rights in
the courts and before the authorities of all the
Member States, enjoying rights equivalent to
those they enjoy in their residence country. Under
Articles 61(c) and 65 of the Treaty establishing the
European Community, EU is to adopt measures in
the field of judicial cooperation in civil matters
necessary for the proper functioning of the
internal market.

In the process of reaching the common
collision norms policy, the joint Commission
and Council program of measures to implement
the principle of mutual recognition of decisions
in civil and commercial matters, adopted by
the Council on 30 November 2000, states that
measures relating to harmonization of conflict-of-
law rules, which may sometimes be incorporated
in the same instruments as those relating to
jurisdiction and the recognition and enforcement
of judgments, actually do help to facilitate the
mutual recognition of judgments. The fact that
the courts of the Member States apply the same
conflict rules to determine the law applicable to
a practical situation reinforces the mutual trust
in judicial decisions rendered in other Member
States and is a vital element in achieving the
longer-term objective of the free movement
of judgments without intermediate review
measures. That long term objective is reached in
gross part by the Rome Il Regulation.

General rules

On July 11, 2007, Regulation on the Law
Applicable to Non- Contractual Obligations, so
called Rome I, was finally adopted within the
European Community. Since it has a character
of a Regulation, it was directly applicable to all
Member States, without the need for previous
implementation. What it provides is a principle
of equal treatment for Unity litigants, who are to
plead under the same provisions which assure
legal certainty for parties. This is the reason why
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the Regulation prescribed the set of rules which
are applicable in all Community.

What is important to be emphasized at the
very beginning is that Article 14 of the Regulation
states that the parties may agree to submit non-
contractual obligations to the law of their choice:
by an agreement entered into after the event
giving rise to the damage occurred or where all
the parties are pursuing a commercial activity,
also by an agreement freely negotiated before
the event giving rise to the damage occurred.
Whether the choice is expressed or demonstrated
with reasonable certainty shall be determined
depending on the circumstances of the case and
shall not prejudice the rights of third parties.
Party autonomy from Article 14 is justified since
the Rome Il Regulation does not oblige the victim
to choose the most stringent environmental law,
but simply gives an option to do so.

This ,freedom of choice” rule tends to
encourage greater freedom of will, and therefore
is based on objective connecting factors. Still,
there is a view that under the choice-by-the-
parties rule, the victims must negotiate an
agreement with the polluter, and the latter,
not willing to face a claim based on the stricter
liability standard, may simply refuse to negotiate
and surrender. In the absence of parties’ choice,
after all, the law of the place of injury governs,
so the polluter would pay damages based on the
lower standard provided thereby.! This position
calls for a precaution in interpretation of Article
14, but could not undermine the purpose of
the core article, which is the free expression
of parties’ will. Another author stated that in
terms of substance we should remember that
the higher protection of the environment is not
costless (higher costs of production, detriment
of investors and consumers, etc.), and therefore
some balancing is indicated.2 According to Prof.
von Hein, granting party autonomy under Article
14 in cases involving environmental damage also
facilitates the settlement of claims of multiple
victims in environmental mass-tort cases, because
it enables tortfeasor to make a settlement offer to
all injured parties under a single law.3

1 A. Nicita & M. M. Winkler, ,The Cost of Transnational
Accidents: Evolving Conflict Rules on Torts”, 2007 EALE
Conference, Copenhagen, available at: http://www.cbs.
dk/Forskning/ Konferencer/EALE-2007/Menu/Papers
(15.08.2011), 1-44, p. 43.

2 P.J. Kozyris, ,Rome II: Tort Conflicts on the Right Track! A
Postscript to Symeon Symeonides ‘Missed Opportunity”,,
The American Journal of Comparative Law 56(2)/2008,
471-498, pp. 495-496.

3 J. Fon Hein, ,Something Old and Something Borrowed
but Nothing New? — Rome Il and European Choice of Law
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However, there is a restriction on previous
rule in para. 2 of the same article. Namely, when
all the elements relevant to the situation at the
time when the event giving rise to the damage
occurs are located in a country other than the
country whose law has been chosen, the choice
of the parties shall not prejudice the application
of provisions of the law of that other country
which cannot be derogated from by agreement.
This rule is set into the Regulation only because
the parties have agreed on choice of law, and is a
guarantee that all parties should not circumvent
mandatory provisions of the law which otherwise
might be applicable.

Analogically with previous rule, in para 3 there
is a provision which has the same objective. It
states that where all the elements relevant to the
situation at the time when the event giving rise
to the damage occurs are located in one or more
of the Member States, the parties’ choice of the
law applicable other than that of a Member State
shall not prejudice the application of provisions
of Community law, where appropriate as
implemented in the Member State of the forum,
which cannot be derogated from by agreement.

The uniform lex loci damni rule from Article
4, para. 1 states that unless otherwise provided
for in Regulation, the law applicable to a non-
contractual obligation arising out of a tort or
delict shall be the law of the country in which
the damage occurs, irrespective of the country
in which the event giving rise to the damage
occurred and irrespective of the country or
countries in which the indirect consequences
of that event occur. It covers all obligations for
which the other articles in Regulation do not
have special rule. Also, broadening of the scope
of the Regulation is provided in Article 2, para. 3
of Regulation, which states that any reference in
the Regulation to an event giving rise to damage
shall include events giving rise to damage that is
likely to occur, and that any reference to damage
shall include damage that is likely to occur.

Special rule provided
for environmental damages

This ,environmental friendly” Regulation gives
in its recital No. 24 definition of environmental
damage which is defined as adverse change
in a natural resource, such as water, land or air,
impairment of a function performed by that
resource for the benefit of another natural resource
or the public, or impairment of the variability

Evolution”, Tulane Law Review 82(2)/2008, 1663-1709.
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among living organisms. This comprehensive
definition, based on long lasting standards of EU
Member States, is crucial for later understanding
and applicability of collision norms unifying the
right for environmental damage compensation.

There is a special rule set out in Article 7
which purpose is to provide fair satisfaction to
a person damaged in environmental accidents.
It is written in Article 7 that the law applicable
to a non-contractual obligation arising out of
environmental damage or damage sustained by
persons or property as a result of such damage
shall be the law determined pursuant to Article
4(1), unless the person seeking compensation
for damage chooses to base his or her claim
on the basis of the law of the country in which
the event giving rise to the damage occurred.*
It is clear that the previous rule is applied only
when person who claims the damage calls for
it. Otherwise, the general rule from Article 4(1)
should be applicable.

It is evident that the rule from Article 7. is in
the strong connection with the polluter pays
principle, one of the main principles of substantial
environmental law provided in Article 174, para 2
of EC Treaty. Among other principles established
in European environmental law tradition, such
as precautionary principle, subsidiarity principle,
integration principle, prevention principle and
rectification of damage at the source principle,
polluter pays principle is an important tool in
process of creating healthy environment and the
rules which protect it. This, by its nature economic
principle, has to be understood as as an expression
of the concept that the cost of environmental
impairment, damage and clean-up should not be
born via taxes by society, but by the person who
caused the pollution.> That is one of the reasons
why this corrective rule was established, to make
polluter which creates environmental damage
responsible for its acts, no matter on which side
of the border the damage occurred.

The second principle that is implemented in
Article 7 says that it is on the victim to choose
the country under whose supremacy his or her
rights would be performed. There are always
two set of legal rules which could be are on
disposal to a victim who seeks compensation
from environmental accident - lex loci loci acti
(Handlungsort) and lex loci damni (Erfolgsort).

4 lItis in EU Member States laws commonly recognizable
,freedom of choice by a victim” principle, which can be
also found in ECJ Case 21/76, Handelskwekerij G.J. Bier B.V.
v. Mines de Potasse d’Alsace S.A., [1976] E.C.R. 1735 (Nov.
30, 1976).

5 L. Kramer, EC Environmental Law, 6" edition, London
2007, Sweet & Maxwell, p. 27.
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Although general rule from Article 4 provides that
the law of the place where the dangerous activity
is exercised will apply, it is on the victim to choose
between this rule and the rules of place where
the event giving rise to the damage occurred.
Therefore, economic benefit from this harmful
activity should bear the person who is damaged
by wrongful acts of polluter, preventing polluter
to be reliable under lower standards of state
where damage has occurred. Most of the scholars
agree with the solution from Article 7, some even
claim that the tortfeasor would increase the level
of care according to that country and, as a result,
the general standard of precaution will increase
accordingly.® Still there are some who state that it
is harmful for the nature of collision rules in Europe
to provide barriers for free trade inside EU.”

In different countries, there is a variety of
solutions how current conflict rules should be
solved. The most commonly applied solution is
the law of the place where the loss is sustained®
(France, United Kingdom, Netherlands, Spain,
Japan, Switzerland, Romania, Turkey, Quebec).
Other solution is the law of the place which is
most favorable to the victim (Germany, Austria,
Italy, Czech Republic, Estonia, Turkey, Nordic
Convention of 1974 on the protection of the
environment, Convention between Germany
and Austria of 19 December 1967 concerning
nuisances generated by the operation of Salzburg
airport in Germany). The third and the least
common solution is the law of the place where
the dangerous activity is exercised. It is worth
mentioning that Article 28, para. 1 of Serbian Law
on Conflicts of Laws from 1982 enforced general
rule, which also affects environmental matters,
that for non-contractual obligation for damage
occurred, the law which is the most favorable to
victim is to be implemented.

Further solutions & interpretations

The question which may arise is question of
setting the moment when victim is able to choose
applicable law. Recital No. 25 gives an explanation
by stating that the moment when the person
seeking compensation can make the choice

6 K. Lantermann & H.B. Schéfer, ,Jurisdiction and Choice
of Law in Economic Perspective”, German work papers in
Law and Economics 1/2005, 1-37, p. 26.

7 A. Dickinson, ,European Private International Law:
Embracing New Horizons or Mourning the Past?”, Journal
of Private International Law, 1, (2)/2003, 197-236, p. 227.

8 Commission of the European Communities, Proposal for a
Regulation of the European parliament and the Council on the
Law applicable to Non-contractual Obligations (,Rome II"),
Brussels, 2003, available at: http://www.network-presidents.
eu/IMG/pdf/com2003_0427en01.pdf (15.8.2011), p. 19.
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of the applicable law should be determined in
accordance with the law of the Member State in
which the court is located.

Another question is connected with Article. 17
of Rome |l Regulation, recalling that in assessing
the conduct of the person claimed to be liable
account shall be taken, in so far as is appropriate,
of the rules of safety and conduct which were in
force at the place and time of the event giving
rise to the liability. Clearly, both Articles 7 and 17
refer to the case in which the country where the
event took place and the country of the damage
occurred provide different standards of liability.
Accordingly, reading these norms without referring
to the existing liability standards would constitute
misinterpretation. By adopting such a policy-
oriented analysis, one could plainly explain why
Article 17, despite its general formulation, actually
covers a case where the polluting company is
located in a country (the place of the accident)
with a higher liability standard. Should Article 17
be applied when the law of the place of accident
provides for a lower standard, under compensation
of victim will follow.? The same conclusion must be
reached with regard to Article 7.

A problem of environmental damages’ uniform
European rules may arise with respect to third
countries. According to Article 3, the Regulation’s
conflict rules are applicable even though they
refer to the law of a third country. For a harm
caused in a third country outside EU with a
supposedly lower-standard (A), but producing
a transitional effect in a Member State (B), a
company located in the third country A could
be sued by victims in B according to the law of
B. Hence, companies in A will be stimulated to
increase their standard of precaution to a level
that is higher than their national level. This would
create a sort of environmentally safe area around
the boundaries of the EU, covering the territory
in which companies from A countries are likely to
create a damage for victims in B. Having in mind
that companies located in the EU which decide
to invest in third countries are not affected by
the Rome Il Regulation if they cause accidents
in third countries with a lower liability standard.
They would be stigmatized only if the harm
reaches the territory of the EU. Thus it is allowed
to conclude that solution in Article 4 will protect
only victims residing in the EU, but not victims
whose residence is in third countries.

In order to have the right interpretation of the
wideness of Court jurisdiction when deciding

9 A. Nicita & M. M. Winkler, Ibid., 1-44, p. 39.
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under applicable rules, we need to mention
European Court of Justice Case 68/93, Shevill v.
Press Alliance, [1995] E.C.R. I-415 (March 7, 1995).
In para. 30 of aforementioned decision, the Court
stated that when the claimant sues in the courts
of the place of the damage, courts’ jurisdiction
is limited to the damages occurred inside that
jurisdiction. On the contrary, when claimant
is claiming damages at the place of the event,
courts can award damages according to all the
harmful event’s consequences, even those which
occurred in other jurisdictions. Also, despite the
Member States differences in torts’ legislation, it
is stated in the para. 32 of the same decision that
a claimant could always sue a tortfeasor at a place
of its domicile.

Conclusion

Basically, when there is cross board damage
caused by environmental accident, there are
two different roads to follow to reach the
compensation. The first one is to choose the legal
rules of the country which are more favorable
for the victim. Another solution is to set up rules
of the country which laws are on the side of
polluter.

Giving the possibility for the victim to choose
the most favorable law, like in Article 7 of Rome Il
Regulation, would definitely cause a lot of financial
troubles for the tortfeasor. Such a powerful sword
in victims’ hands could sometimes be used
wrongly and therefore cause legal decapitation
of polluters. On the other hand, general balance
should be established, if there is no choice of law
solution. There will be cases when the uniform
rules will be in favor of tortfeasor, and in other
cases they will be on victims' side. The problem
of this approach is that there is no certainty for
the victim that the polluter would not throw
any dangerous ingredients on the ,right side” of
border.

Having in mind general principles of EU
environmental protection law, especially the
polluter pays rule, it seems that the philosophy
of Article 7 is the only understandable one. We
do not need to assess whether some sets of
rules have unfair conducts for the parties, we just
need to ensure that a physical or legal person
who caused an environmental damage will be
held responsible for its acts. Hence, an important
tool from Article 7 Rome Il Regulation is given
to the victim only to provide fair outcome to be
reachable in every single case. Maybe the best
explanation is given by Prof. Symeonides, who
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said that giving the victim a choice of law is
simply the vehicle for ensuring interest of the EU
as a whole in deterring pollution.’0

Munow Kysman

OproBOpHOCT 3a LITETY HAHETY XMBOTHO)j
cpeavHu npema Ypenbu Pum II*

AncTpakTt

Y osom pady npedcmasseeHo je nocebHO npasusio
Pecynamuse Egponcke yHuje o mepodasHom npasy 3a
8aHyz080pHe obaseze, mako3gaHe Pezynamuse Pum lI,

10 S. Symeonides, ,Rome Il and Tort Conflicts: A Missed
Opportunity”, The American Journal of Comparative Law
56/2008, 173-222, pp. 209-210.

OBaj unaHak npeAcTaB/ba CeMUHAPCKM paf Koju je
onbpatbeH jyHa 2010 rogmHe y okBupy npeameta EU
Environmental Law Ha nporpamy Master in EU integration
Ha MNpaBHOM dakynTeTy YHuBep- 3uteTa y beorpagy nog
meHTOpcTBOM Npod. Ap CreBaHa Jinnnha
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Koje ce 00HOCU Ha wWimemy HaHemy XusomHoj cpeduHU.
Ha ocHosy ooz cyncudujepHoz npasuna u3 ynava 7,
owmeheHo iuye moxe uzabpamu 0a siu he npaso opxa-
8e 4iaHuye Ha ocHosy koza he 3azahusay odzoeapamu
6umu npaso oHe Op>kase 20e je wWmema Hacmand, usau
npaso oHe Opxase y Kojoj ce wumemHru 0ozahaj decuo. To
npasusio npomosuwe npuHYun 0a 3aeahusay mopa oa
njaamu 3a wmemy Kojy je NnpuU4uHUO, Kao U NpUuHyuUn oa
je Ha owmeheHoMm 0a npoyeHU Ha OCHOBY Kojux npasunia
he mohu y nomnyHocmu 0a 6yde obewmeheH. Hajeehu
6poj U e8poncKux U 8aHe8poNcKUx opxasd, mehy rouma
u Cpbuja, y ceom 3akoHo0ascmasy npuxeama npasusio
usbopa npasa Koje je HajnosospHuje 3a owmeheHoe.
puspedHa dpywmea Koja denyjy Ha npocmopy Egpon-
CKe yHuje mpyode ce 0d, 3apad makcumu3sayuje npogu-
ma, 370ynompebe Npasusio U3 YadaHa 7. noodularbem
CcMaHoapod npou3eo0re, U3MeHOM UHMEPHUX ONUWIMux
akama uma. Ouekyje ce 0a he npasusio u3 4iaHa 7. noo-
cmahu npuspedHa dpywmea 00 002080pHUje wmume
XKUBOMHY CpeduHy Kako He bu CHOCU/Id mepem HAKHaoa
wimema npou3awisiux u3 teHoe 3azabersa.

KrbyuHe peun: wmema HaHema XuBOomMHOj cpeduHU,
npuHyun 3aeabusay niaaha, npuHyun
usbopa owmeheHoe.
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EU SETTLEMENT PROCEDURE IN CARTEL CASES

Anja Tasi¢

Summary

It has been three years since the European Commission
adopted legislation on cartel settlements, adding another
tool to its cartel enforcement programme. First case that
underwent the procedure was in 2010, after which two
more cartel cases were resolved in such manner. The slow
start leaves a question of reasons for such an outcome.
It has been disputed that incentives that should draw in
the cartelists are not strong enough and that discretion
the Commission has is too broad from the perspective of
a cartelist. However, every system needs time in order to
plant its roots meaning that the procedure will probably
be more successful in the future.

Key words: cartels, settlements, fine reduction, immunity,
deterrence.

As another step towards a more successful
cartel enforcement programme the European
Commission, has adopted Regulation 622/2008'
and a Notice? constituting certain differences in
the process of cartel settlement first provided
with a Regulation 733/20043. Such legislation
is motivated by different objectives— speeding
up investigations and cutting down the number
of appealing infringement decisions, as well as
freeing up Commission’s resources and making
them available for other cases.* In cartel cases
procedural burdens are high, and it is worth
simplifying the procedure because of the number
of parties, languages involved and issues raised.>
From the defendant’s point of view, a settlement
saves time and money, involves the defendant
in resolving the case and gives him the ability to
influence its final outcome. Whether such results
will be achieved in practice is a question to be

1 Regulation 622/2008 (EC), OJ L 171 of 1 July 2008, p. 3.

2 Commission Notice on the conduct of settlement
procedures in view of the adoption of Decisions pursuant
to Article 7 and Article 23 of Council Regulation (EC) No
1/2003 in cartel case, OJ C 167 of 2 July 2008, p. 1.

3 Regulation 733/2004 (EC), OJ L 123 of 27 April 2004, p. 18.

4 Press Release, European Commission, Antitrust:
Commission introduces settlement procedure for cartels,
30 June 2008, IP/08/1056, available at: http://europa.eu/
rapid/pressReleasesAction.do?reference=IP/08/1056&form
at=HTML&aged=0&language=EN&guiLanguage=en

5 K. Mehta, M. Tierno Cantella, Settlement procedure in EU
cartel cases, p. 12, Competition Law International, June
2008.

answered since the first case (DRAM case)S in
which the Commission successfully implemented
the procedure happened two years after the
legislation came into force.

Prior to the adoption, at the end of 2007,
the Commission called for public consultations’
where a number of chambers of commerce, law
firms and competition authorities commented
on solutions envisaged in the drafts.® Despite
the fact that the Commission did not make many
significant alterations in comparison to the drafts,
these comments can be beneficial for determining
cartelists’ reaction to the procedure and give an
insight on benefits and drawbacks and how will it
be accepted in practice.

1. How does the settlement work?

In essence, a cartelist can be offered a
possibility to settle and by doing that, to receive
a 10% fine reduction. After the investigation
has been finalized such offer comes from the
Commission which has significant control of
the process throughout - its initiation, deciding
whether one case is suitable for settlement or
not in the first place and giving the green light
for its commencement; as well as of its outcome,
to discontinue it and retrieve to standard
procedure or to definitely settle. The process has
been thus characterized as one-sided, leaving
excessive discretion to the commission and
high level of legal uncertainty that could have
a negative impact on its success due to lack of
predictability.®

Parties can also withdraw from the procedure
after having seen how strong the Commission’s

6 Press Release, European Commission, Antitrust:
Commission Fines DRAM Producers €331 Million for
Price Cartel; Reaches First Settlement in a Cartel Case, 19
May 2010, IP/10/586, available at: http://europa.eu/rapid/
pressReleasesAction.do?reference=IP/10/586

7 Replies to the public consultation on cartel settlements,
January 2008, available at: http://ec.europa.eu/competition/
cartels/legislation/cartels_settlements/index.html|

8 Proposal for a Commission Regulation of amending
Regulation (EC) No 773/2004, OJ C 255 of 27" October
2007, p. 47, available at: http://ec.europa.eu/competition/
cartels/legislation/cartels_settlements/regulation_en.pdf
and Draft Commission Notice, OJ C 255 of 27* October
2007, p. 51, available at: http://ec.europa.eu/competition/
cartels/legislation/cartels_settlements/notice_en.pdf

9 Replies to the public consultation, supra note 7.



lopuHa 2010/11, 6poj 2 « Year 2010/11, No. 2

case against them is. In support of that the Notice
explicitly states that engaging in settlement
discussions ,does not imply an admission by the
parties of having participated in an infringement
or of being liable for it"10

First phase of the process consists of
discussing the settlement and exchanging
information, where the Commission’s dominant
role is also noticeable in parties having to accept
Commission’s assessment of the case without a
possibility of negotiating. Purpose of this phase is
to enable the parties to ,assert their views on the
potential objections against them and will allow
them to make an informed decision on whether
or not to settle”!!. If the settlement discussion
leads to a ,common understanding” and a party
decides to settle it will be called to file a written
settlement submission.

Most importantly, WSS consists of:

a) acknowledgement of liability,

b) indication of a maximum fine that is
acceptable,

¢) waiver of certain procedural rights.

Upon receipt of WSS and as a preparatory step
towards adopting the decision the Commission
issues a statement of objections, which if
correspondent to the WSS and is not objected by
the party, constitutes grounds for final decision.

Written procedure is a big downpoint in the
process since evidence and acknowledgements
provided could lead to significant liability of
the party elsewhere, including enforcement
proceedings in other jurisdictions and in private
litigation.’2  Settlement cannot eliminate the
risk of follow-on actions from private litigants,
but it should avoid increasing it. It has been
interpreted that increment of private actions’ risk
could possibly increase deterrence, however, the
voluntary nature of settlements suggests it would
have a negative effect on opting for one rather than
having positive effect on deterrence.'3 Therefore,
it has been suggested’ that an oral procedure,
similar to the one in leniency programme’>,
should be predominant. Rare concession that the
Commission made and introduced in the final
version of the Notice is a possibility for an oral
settlement submission upon applicant’s request'®.

10 Notice, supra note 3,9 11.

11 Notice, supra note 3, 9 16.

12 Replies to the public consultation, supra note 7.
13 Ibid.

14 Ibid.

15 Leniency Notice, 1 32.

16 Notice, supra note 3, 9 38.
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It is again the Commission’s discretion whether it
will accept the request, making this possibility an
exception rather than a rule.

2. Implementation record

Implementing the procedure has been
a challenging task thus far. As previously
mentioned, three cases ended with settlement
since the legislation was introduced in 2008. A
short chronology of those cases is as follows:

Ten producers of memory chips (Dynamic
Random Access Memory) participated in a
cartel that lasted between 1998 and 2002, and
coordinated the price levels and quotations
for DRAMs, sold to major PC or server original
equipment manufacturers (OEMs). In 2002 Micron
approached the Commission and revealed the
existence of the cartel, consequently, receiving
full immunity under Leniency notice. Other five
cartelists followed the same path and applied for
leniency. The settlement discussions took place
in 2009, leading to all 9 cartelists acknowledging
liability and receiving 10% fine reduction.!”
From the very start it was evident that leniency
applicants are most likely to settle as well.

Soon after the DRAMs case, producers of
animal feed phosphates were in line for a decision
in a cartel that was discovered in 2004 and lasted
for impressive 35 years. Cartelists allocated
market shares, feed phosphates sales quotas and
customers among themselves, and coordinated
prices and sales conditions when necessary.
Kemira received full immunity for informing the
Commission of the existence of the cartel, while
three out of remaining five participants received
fine reductions in accordance with LP. The
Commission engaged into settlement procedure
with all five participants, however, one of them
eventually withdrew and retrieved to the ordinary
procedure making this the first hybrid settlement
under EU legislation.’8

Last settlement saw three producers of
washing powder stabilizing market positions and
coordinating prices for three years, when Henkel
approached the Commission in 2008 and revealed
the cartel. Other two cartelists cumulated fine
reductions under both LP and settlement.'® From

17 Press release, supra note 6.

18 Press Release, European Commission, Antitrust: European
Commission fines animal feed phosphates producers €175
647 000 for price-fixing and market-sharing in first,,hybrid”
cartel settlement case, 20 July 2010, IP/10/985, available at:
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/
10/985&format=HTML&aged=0&language=EN

19 Press Release, European Commission, Antitrust: Commission
fines producers of washing powder € 315.2 million in cartel
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the initiation of settlement negotiations until the
actual settlement about half a year has passed. A
more prompt execution is probably correlative to
the number of cartelists in the case at hand.

3. Settlement procedure & Leniency
programme

EU has opted for a system in which leniency
and settlement procedure are two distinct and
separate tools, each serving a different purpose.
Unlike LP, settlement is not an investigative tool
— companies acting under the Leniency Notice20
by providing information on mere existence or
details on participants, duration and functioning
of a cartel, can be rewarded with immunity (the
first one) or a fine reduction relative to the timing
of providing information and their significance
(up to 50%). On the other hand, in settlement
procedure fine reduction is constant (10%) and
has a different goal, to simplify and expedite the
procedure combined with an economic objective.
The two procedures are not mere alternatives,
they might be used cumulatively - company
that has been granted a fine reduction under
LP can once the investigation has been finished,
if the conditions are met, enter the settlement
procedure and reductions will be cumulated.?!

In a constellation where a reduction in fine
can be obtained for leniency applicants, a
settlement system must provide some additional
incentives in order to induce settlements and
create a balance that makes both programmes
appealing. Despite the possibility of cumulating,
a cartelist may choose to settle over providing
information. That will especially be the case with
companies well behind in the race in terms of
an award for leniency, which will only have the
opportunity to obtain the lowest fine reduction
(up to 20%) and may decide to wait and see
how the case develops if significant reductions
of fines may still be available under a possible
subsequent settlement offer.22 A fairly low 10%
reduction is hence justified in connection with
LP and Commission’s concern that LP with its

settlement case, April, 13,2011, IP/11/473, available at: http://
europa.eu/rapid/pressReleasesAction.do?reference=IP/11/473

20 Commission notice on immunity from fines and
reduction of fines in cartel cases (,Leniency Notice"), OJ
C 298 of 8 December 2006, p. 17, available at: http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:520
06XC1208(04):EN:NOT

21 Notice, supra note 3, 1 33;

22 Philipp Girardet, Simon Holmes, Settling Cartel Cases:
Recent Developments in Europe, The International
Comparative Legal Guide to: Cartels & Leniency 2011,
Global Legal Group, 2011, available at: http://www.iclg.
co.uk/khadmin/Publications/pdf/4090.pdf
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higher possible reductions remains attractive
and is not undermined.> Such approach may
preserve LP, but may as well be too low to make
the settlement option attractive. In practice the
settlement procedure will probably primarily
attract companies that are already cooperating
with the Commission in the context of LP, and
conveyed settlements speak in favor of that.

4. EU cartel settlement & US plea
agreement2

Plea bargaining in the U.S. is used to gather
evidence of cartel behavior from companies who
are not ,the first in” for immunity. That purpose
is already covered in the EU by rewarding (early)
cooperation with ,reductions of fines” under
the Leniency Notice. We do not need to create a
settlement system to gather evidence. The system
that we have proposed is therefore focused solely
on procedural economy.2>

Neelie Kroes,
the former Competition Commissioner

Differences and similarities between two
systems have triggered a lot of discussion and
raise a rather broad question. Reflecting on the
most obvious ones, comparing the goals of both
comes into focus first. As previously mentioned,
settlements have more of a procedural and
economic goal while through plea agreement US
authorities tend to receive cooperation, create
and sustain momentum in their investigations and
resolve cartel cases quickly without the need for
litigation.26 The fact that plea bargaining means
cooperation and supporting the investigation
constitutes for other differences that bring it a bit
closer to EU system of leniency programme.

23 Briefing, European Commission adopts settlement
procedure for cartel cases, Freshfields Bruckhaus Deringer,
July 2008, available at: http://www.freshfields.com/
publications/pdfs/2008/july09/23307.pdf

24 Terms plea agreement and plea bargaining are
simultaneously used, with latter carrying a negative
connotation that justice is being bargained away by
securing agreements that allow defendants to plead
guilty to lesser offense.

25 Press Release, European Commission, Neelie Kroes,
Assessment of and Perspectives for Competition Policy in
Europe, Celebration of the 50" Anniversary of the Treaty
of Rome, November, 19, 2007, Speech/07/722, available
at: http://europa.eu/rapid/pressReleasesAction.do?referenc
e=SPEECH/07/722&format=HTML&aged=1&language=EN
&guilanguage=en

26 Ann O'Brien, Cartel Settlements in the US. and EU:
Similarities, Differences & Remaining Questions, 13"
Annual EU Competition Law and Policy Workshop, June
2008, Italy, available at: http://www.justice.gov/atr/public/
speeches/235598.pdf
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First of all, it works in a race-to-the-prosecutor’s
door way, without the investigation process
having to be finalized. US leniency applies only to
the first-in cartel participant and grants him full
immunity2’ — those who lose the race for leniency
have no other choice than the plea agreement if
they seek concessions in return for cooperation.
Timeliness and significance of cooperation will
be the criteria for determining fine reduction.
Even though rights to defense are respected in
both systems, it seems like a company entering a
plea agreement has to give away more, moreover
the right to appeal. Waiver of rights in EU is in
regard to procedural rights such as access to the
file, a formal hearing and translation. It could
be said that waiver is equivalent to the amount
of benefits one can acquire in both procedures
respectively.

With a long history and broad practice, plea
bargaining has become an immensely important
weapon in US cartel enforcement arsenal. The
regime is appealing to cartelists and time-efficient
- cartel cases are disposed of within three to
four years.28 With only three cases on the record,
answers on how timely EU settlement procedure
is going to be are hard to be given. However, the
fact that its first implementation was postponed
for two years is not encouraging.

5. Remaining questions

Skeptic comments about the success of the
procedure are somewhat justified since for three
years in force only three cases?® ended with
settlement, two in 2010 and one in 2011. A policy
of using settlements is supposed to give better
results if the competition authority can establish
a public record of its settlement practice and a
reputation for being transparent, consistent and
fair in settlement negotiations3% and in the case
of EU lack of practice is more than evident. Such
disadvantage is highlighted with some already
mentioned problems and other issues that have
straitjacketed the process so far.

5.1.1s 10% fine reduction too low?

Settlement reduction needs to compensate
for the costs of accelerating liability for the fine,
waiving rights of defense that limit the defendant’s

27 Policy Brief, Plea Bargaining and Settlement of Cartel
Cases, OECD, September 2008, available at: http://www.
oecd.org/dataoecd/56/43/41255395.pdf

28 Replies to public consultation, supra note 7.

29 DRAM case (2010), Animal feed case (2010) and Washing
powder case(2011).

30 Policy Brief, supra note 14.
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ability to appeal and for an increased potential
exposure to civil damage actions. The 10% fine
reduction is perceived as not being high enough in
order to attract companies to settle, however, there
are various reasons that support such a decision -
the already mentioned collision with the leniency
programme; fine reduction is low at the expense
of deterrence; only strong cases will be eligible for
settlement, meaning that parties are more likely to
settle, even if the reduction is low, if they are aware
that there is little prospect of a successful defense
or a reduction of fine on appeal.3!

During public consultations, participating
entities had different suggestions, but none lower
than 20%. Possible 10% reduction was perceived as
an extremely low one. Some proposed a very high
40-50% range, while others stated that discounts
should vary depending on timeliness and
efficiency that should be taken into consideration
in each separate case. On the other hand, that
might lead to allegations of discriminatory and
arbitrary practice. Even though the exact fine
reduction amount was to be determined after the
consultations, the Commission did not concede in
front of demands that portray companies’ realistic
conduct, but has chosen a minimal reduction for
the abovementioned reasons.

Another important question is calculating how
much the 10% actually amounts in. A percentage
discount means little when the starting point
for fine reduction cannot be easily predicted.32
Commission’s Guidelines (2006)33 list the criteria
that play significant part in determining the fine,
and since fines are not fixed dose of uncertainty
is always present and may be a drawback for
cartelists.34 It seems it would be a completely
different situation if the cartelist would be
given a specific fine under a settlement and an
unidentified, definitely much bigger fine if it did
not undergo the settlement.3> Opting for such
system would add up to the transparency of the

31 Mark Jephcott, Greg Olsen, The European Commission’s
Settlement Procedure, Antitrust, Vol. 25, No. 1, Fall 2010,
available at: http://www.cliffordchance.com/content/dam/
cliffordchance/PDFs/Greg_Olsen_and_Mark_Jephcott_
ABA.pdf

32 Ann O’Brien, supra note 13.

33 Guidelines on the method of setting fines imposed
pursuant to Article 23 (2) (a) of Regulation No. 1/2003, OJ
C 210 of November, 1, 2006, p. 2.

34 Jacquelyn Maclennan, Alexandra Roger, Recent
Trends in EU Competition Law, White & Case, 2008,
available at: http.//www.whitecase.com/files/Publication/
a9c7c62b-aaab-44a3-b34d-9abfa5e4f15¢/Presentation/
PublicationAttachment/2b2c5c29-f46a-4c17-91b2-
9cce1c80c3bc/Recent_Trends_in_EU_Competition_Law.pdf

35 D.Schroeder, Squaring the circle in cartel cases: compliance,
fines, leniency and settlement from a private practitioner’s
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process which has been criticized to be at a low
level, leaving cartelists without strong incentives
to engage into the procedure in the first place.

5.2. Hybrid settlements

Looking at the provisions of the Notice it was
dubious whether there is a possibility for hybrid
settlements where not all cartel participants opt
for settlement, but some continue the litigation.
This is a foreseeable situation, especially in cartels
that have lasted a longer period of time and have
drawn in a big number of participants. Likeliness
of such scenario asks for an explicit regulation.

Procedural efficiencies, as one of the main
goals of the process, definitely give a negative
answer to the hybrid settlement question since
only everyone or no one approach would result in
such benefits.36 On the other hand, companies
would be unwilling to seek settlement in the
first place if one depends on other players in the
game.

This dilemma was solved in 2010 when
the Commission concluded its first settlement
(and second in total) in a hybrid scenario in
the animal feed phosphates cartel in which 6
companies took part out of which only one did
not settle.3” Company that did not settle went
into the settling process initially, but ended up
withdrawing. Therefore, it is still uncertain how
will the Commission deal with cases in which
some of the cartelists refuse to take part in the
procedure from the outset.38

* % ¥

One of the most frequently asked questions
when it comes to settlements in general is
whether deterrence is jeopardized. Even though
most relevant argument against settlements is
reducing the deterrence effect and increasing

perspective, p. 41, Competition Law International, June
2008.

36 Ann O’Brien, supra note 13.
37 Press release, supra note 18.
38 Mark Jephcott, Greg Olsen, supra note 15.
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law infringement rate, it seems like there are
certain positive effects as well. The legislator tried
to rectify that downside with a low fine reduction
level. On the other hand, the resources saved
through the use of settlements are used by the
Commission to deal with other cases that can
increase the detection rate of cartels, increasing
the ex ante deterrence effects.3?

Although a little late, the Commission has
made a good start in the DRAMs case showing
that, despite criticism, solutions envisaged in
settlement acts can work in practice. Now, the
challenge lies in using abovementioned cases
as a foundation for developing further practice
through flexibility and transparency sufficient to
convince parties that the procedure is beneficial
to both sides. The test of time can only show if
the process is going to have positive effects on
procedural economy, the reason it was inserted
into EU antitrust legislation in the first place.

Arva Tacuh

lNopaBHaa y cnyyajeBuma Kaptenay EY

AnctpakT

Eeponcka komucuja je cpeduHom 2008. 200uHe yc-
80jusia nponuce Koju pe2ysiuwly NopasHared y cry4aje-
8UMa Kapmesna u Ha maj Ha4yuH omeopusia 8pama 3a
jow jedHy mozyhHocm y 6opbu npomus HeKOHKypeHm-
CKo2 noHawarea. TOKoM npez2osopd, ycedjared akama
Kao U HaKoH moea nosemucasno ce, usmehy ocmaroe, o
npoueHmMy cMmarberoa KasHe, 8esukum ossawhersuma
Komucuje, ooHocy ca nocmynkom dobujarba umyHume-
ma. 3a cada cy camo mpu csyyaja paspewieHa nopa-
8HArbeM WMo ocmassea numarse 0a su he npoyedypa
nopasHara bumu ycnewHuja Kako gpeme byoe oOMu-
yasno u 0a nu he maHe 3602 Kojux Cy MHO2U nhpu208apasnu
ycnemu 0a 6ydy npesasubeHe.

KrbyuHe peun: kapmesu, nopasgHaree, CMarberse KasHe,
UMyHUMem, 2eHepaIHa NpegeHyuja.

39 Aurora Ascione, Massimo Motta, Settlements in
cartel cases, Barcelona GSE, available at: http.//www.
barcelonagse.eu/tmp/pdf/motta_settlementscartels.pdf
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MPUBATHU CEKTOP KAO CTBAPAJIAL HOPMU
Y YNIOPEOAHOM NMPUBPEAHOM IMPABY

Munow Yasuh

AncTpakTt

Ha modepHom mpxuwmy, Koje u3uckyje 6p3e u
yecme npomeHe, npusamHu cekmop 0obuja Hosy Mo-
2yhHocm cmeaparba Hopmu U cmaHoapod u HUX0802
npuxgamarba 00 Opxasge. [lpusamHa npasHocmaa-
pajyha cnocobHocm Huje yobudajeHa 3a Opxasy Koja
mpaouyuoHaIHO OpPXXU MOHONOJ HA CMEAdparee Npas-
Hux npasuna. Cmoza oHa npedcmassba u3lyzemak oo
yobuyajeHo2 HAYUHA HACMAHKA npasa u pesynmam
c1abreerbd NomnyHe KoHmMporsne opxase kaoa cy mp-
Xuwme u npuspeda y numarby. To He 3Haqu oa je y nu-
marby HeeamusHa meHoeHyuja. Hanpomus, dasarbem
mo2yhHoCmu npusamHom cekmopy 0a cam cmeadpa
HopMe, mpxuwime nocmaje eukdcHuje a opxasa ce
pacmepehyje mHo2ux obase3a.

KrbyuHe peun: s106anu3ayuja, camopezynayuja, pezysna-
MopHe deeHyuje, mMpxuwime, MpXuwHU
cmaxoapou, MeKo npaso.

1. MNojam

KibyuHa KapakTepucTka MOfepHe npuspege
je rnobanusauumja. Kao npouec, rnobanusaunja
y NpuUBpeamn ce MoXe oApeauTu Ha pasnnuute
HauvHe. Y npuBpedHOM MpaBy MOXe 3HAunUTh
NnocTojarbe CTPaHUX MHBeCTUUWja 1 yaena y Brac-
HULITBMMA MPUBPEAHMX ApYLITaBa jedHe 3embe
WY MPEKOrPaHNYHN MPOTOK pobe Koja UvHM
oapeheHn npoueHaT apxasHor AMM-a," ogHOCHO
HecmMeTaH NpoToK pobe 1 KanuTana Ha CBETCKOM
TPXMWTY.2 Y TOM cMucny, rnobanusaumja o3Hava-
Ba MpoLec Nno Kome LienoKynaH CBeTCKM npueat-
HU cekTOp Aobuja MoryhHOCT fa cTBapa npaBHa
npaBuna Koja he ce ogHOCUTU M MPUMEHKMBATK
Ha CBUM TPXKMLUTMA CBETCKE eKOHOMUje.

Y TpagnuynoHanHOM MpPaBHOM CUCTEMY YBEK je
AprKkaBa Ta Koja CTBapa MpaBHa npasufia u Koja
KOHTpONnMLe NpuMeHy TakBux npasusa. Kako je

1 T.J. Lowe,,Our millennium: political silence confronts the
global corporate economy’, International political science
review, 2(22)/202, 131-150, cTp.133.

2 UN Department of Economic and Social Affairs Division
for Public Economics and Public Administration,
Privatization and regulation in developing countries
and economies in transition, 1999. goctynHo Ha: http://
unpani.un.org/intradoc/groups/public/documents/un/
unpan000152.pdf

ypehere GrHAHCUjCKOr TPXKMILTa BeoMa OWTHa
obnact perynatuse, HUje UYyfo LWITO je TPXKMLIHA
perynatuBa Ayro BpemeHa 6una y WCK/byuMBOj
HagnexHoctn apxase. MebyTtum, ctBapu cy no-
yene rnosnako Aa ce Memajy.

Y ppyroj nonosuHu XX, a HapouuTo rnocsne
Kpaja XnagHor paTta, CKOpO CBa CBeTCKa Tp-
XMLWTa noctana cy noeesaHa n mehycobHo Beo-
Ma 3aBucCHa. Ml cama cy noyena fa nuye jegHa Ha
apyra. lpyBaTHN CEKTOP je MoCTao [eo0 jaBHOT
npasa. CTBOpeH je Bennku 6poj He3aBUCHUX pe-
rynaTopHMX areHuuja Kao nocnegmua HactaHKa
NpaBHOT BaKyyma y MojefMHNM CermeHTuMa Tp-
XULWITa U/ HEMoCTOjara ApPXKaBHOr Haj30pa
n perynatmse.

Tapa cy HacTana ABa TvMNa perynatopHuX arex-
Umja: NpmMBaTHe camoperynaTtopHe M He3aBUCHe
perynatopHe areHumje, Kao [eO jaBHe ynpase.
MNpuBaTHe camoperynaTtopHe areHuuje Cy OHe
areHuuje Koje Cy OCHOBanv HefpXaBHW OpraHu,
Koje ce Harase M3BaH OKBMPa [pXaBHe ynpase
W Aenyjy He3aBMCHO Of ApXaBHWX opraHa (Hnp.
CaBes peBu3opa n pauyHoBoha Cpbuje). JaBHUM
areHUmjama ce CMaTpajy OHa jaBHa Tena Koja je
OCHOBana gpasa (Hnp. AreHuuja 3a xapTuje og
BpeaHoCTn).

O6e BpcTe areHuMja UMajy UCTU 3adaTak — pe-
rynucarbe opgpeheHnx genosa TpxuwTa. Hopme
Koje CTBapajy nMpuBaTHe perynatopHe areHuuje
MOXeMO Ha3BaTu ,nMpuBaTtm3auujom” npasa. [po-
yyaBarbeM MpaBHUX MpaBuna Koja perynuwy Tp-
XuwTe 6aBy ce nocebHa rpaHa nNpaBa — €eKOHOM-
CKO npaBo.3

C jegHe cTpaHe, Ap»aBa CTBapa NMpaBoO Kojum
ce perynuie TpKnwTe, AOHOoWeHheM HM13a onwTe-
o6aBe3yjyhrx npaBHMX Npasuna (noyesLun of yc-
TaBHUX NMpuUBpegHNX HOPMU, NPEKO CUCTEMCKUX
N CEeKTOPCKMX 3aKOHa, A0 MOA3aKOHCKMX aKaTa).
C fpyre cTpaHe, MMaMo camoperynauujy. Op:xa-
Ba CBOjM aKTVMMa MOe OBNaCTUTU [PYLUTBEHE
rpyne ga foHoce onwTe npaBHe akTe. OHa MoXxe
N CayeKaTn Oa ApyWwTBEHE rpyne OHECY aKTe Na
[la UM OHAA NpW3Ha NpaBHY cHary. CBM 0BU aKTK
UvHe ayToHOMHO npaBo*. CmMcao nocTojarba
OBUVIX MPaBHKX akaTa je y TOMe LITO Cy OHW YyCMe-

3 C. Tabopouww, T. JoBaHuh, EkoHomcko npaso, beorpag
2010, cTp. 294.

4 1. Mutposuh, Y800 y npaso, Tpehe ckpaheHo m3pare,
beorpag 2011, cTp. 220.
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peHV Ha MUPHO pellaBarbe cykoba, 3a pasnuky
O [Op’KaBHOI NpaBa Koje KapakTepulue [OMU-
Haumja. TunmyaH Npumep ayTOHOMHOI MpaBsa je
NpPaBo KOHKYpeHuuje.

Perynaumja TpuwTa je nopgerbeHa dyHKUMja.
To unMHe n pgpxaBa M ayTOHOMHU cy6jekTu. 3a
HopManHo ¢yHKUMOHMCare Tpeba Hahu npasy
Mepy. O npaBHOj Npupoan HOpPMK camoperyna-
unje 6uhe Brwe peun y nocebHOM Nornassby.

2. MpwuBaTHK CTBapaouy NpuBpesHOr
npaBa — Nofena n KapakTepuctuke

Kako pasnvkyjeMo jaBHW W NpUBaTHWU CEKTOP
npuspene? Y teopuju noctoje Hecyrnacuue. O6-
WYHO ce y3UMajy ABa KpuTepujyma: jefaH je GyHk-
unoHanHu (Npema o6nMKy nocnosa Koje npeay-
3eha obaBsbajy), a Apyru je BnacHuWYKM (npema
BMacHMWITBY Hag npeay3ehem Koje ob6aBrba
nocao).” ¥ cmucny ,npviBatusauuvje npaea’, Bnac-
HUYKN KPUTEPUjYM Ce Y3MMa Kao NpeTnocTaB/be-
HW. To ce ymHM 360r Tora WTO 6U Ce JOoHOLlEHe
Hopmu of npepy3eha jaBHOr cekTopa y npuBat-
HOM BNACHULITBY CMaTpasno Kao AOHOLeHe Mnpa-
BWJ1a N HOPMU JpKaBe, CAMO Ha HMXKOj MHCTaHLMW.
DyHKLMOHaNMHW KpUTEPUjyM CTOra He MoKe B1Tn
NpYMerrB y OBOM Cyuyajy, jep HOpMYy MOpamo
cmaTpaTtu ,nMpuBaTHOM” yBeK Kafa KpuTepujym
LloHece npepy3ehe Koje nMa BMAacHMKa Koju Huje
LpxaBa, 6e3 063Mpa Ha TO KOje BpCTe MOC/IOBa
ob6aBsba.

MNpuBaTHO CTBapake MPaBHUX HOPMU jaBHOT
ceKTopa UMa TpU KapakTepucTrke.® MpBo, noctoju
TeHAeHUMja Ja ce npaBHa npasuna (cTaHAapAn)
CTBapajy MyTeM HEe3aBMCHMX, NMPUBATHUX pery-
naTopHux areHuuja. ipyro, Te areHuyunje pobujajy
MoryRHOCT MoHuTOpuHra ©, Tpehe, 3a Kpliewe
TUX HOPMU 1 CTaHAApPAa NPUMekbYjy ce caHKuumje.
Y oBom Tpehem cniyyajy, areHuuje y CTBapu BpLue
oapeheHy Kasmcyacky GyHKUMjy.

CBa TpW enemMeHTa He MOPajy HYXHO OuTK
y NPMBaTHOM CEKTOPY, a CaMVMM TUM HU YHyTap
jeaHe areHumje. Peuumo, ctaHgapan Koje je CTBo-
puna gpxasa mMory 6uUTi HagrnefaHu U caHKLMo-
HUCaHW of NMpUBaTHUX OpraHu3aunja Koje ce Ha-
nase mM3BaH gp»kaBHe ynpase. Haj6orbu nprmep
Cy pa3Ha yapyKera MnoTpoluaya. Tako eHrnecko
yapyxerwe Which?, Koje je ocHoBano ¢u3nuko
nnue wesgecetux rogyHa npownor seka, 2004.
rogvHe pobuno je mpaBo Ha T3B. ,Cynepkanby”
BnagavHoj KaHuenapuju 3a ¢ep TprosuHy.” OBO

5 Colin Scott, ,Private regulation of the public sector: A
neglected facet of contemporary governance®, Journal of
Law and Society 29/2002, 56-76, cTp. 58.

6 Ibid., ctp. 59.

7 Which?, poctynHo Ha: http://www.which.co.uk/about-
which/who-we-are/overview/the-history-of-which/
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YAPYKere WTUTU MHTepece NOTPOoLIaya Tako WTO
npoyyaBa MoOHallakbe CBUX TPXKULIHUX yYeCHMKa
1 HMXOBe MPOK3BOAE Te MMa NpaBo Ha Xanby ap-
»aBHOj areHUMjM Koja O H0j oanyyyje no XMTHOMm
noctynky. Cynepxanbe cy yBeieHe GPUTAHCKM
3akoHoMm o npepy3ehuma.®

MHoro yewha je obpHyTa cuTyaumja: ga npu-
BaTHe areHuuje fJOHECY NpaBuna, a Aa UX ApXasa
npuxBaTy, Tj. Ja Ce OHa HaArneaajy u aa UM CaHk-
unje 3a Kplere obe3behyje gpxaa. CpeguHoM
2008. rognHe amepunyka depdepanHa areHuuvja 3a
6ep3y n xapTuje og BpegHocTtn (U.S. Securities and
Exchange Commission) poHena je oanyKy npema
KOjoj Cy CBe Koprnopauuje Koje KOHTponuLle Oyx-
He fa npeby Ha T13B. IFRS npasuna (International
Financial Reporting Standards) HajkacHuje go 2014.
rogviHe. Ta npasuna je goHeo Op6op 3a mehyHa-
poAHe pauyyHOBOACTBeHe cTaHzapge.’ Wcto je
yunHuna u EBponcka yHuja, Kojoj je 2002. roguHe
yCBOjua perynatuey npema Kome cy CBe Komma-
HMje KoTMpaHe Ha 6ep3u IyxHe Aa npumMetbyjy
IFRS npaBuna, HajkacHuje og 2005. rognHe.'? Og-
60p je HeE3aBUCHO, NMPMBATHO PerynaTopHo Teno
Koje pyHKLMOHULEe Y cacTaBy KomuTteTa 3a mehy-
HapofdHe pauvyHoBoacTBeHe cTaHpapae (IASCF).
Moxe ce pehun ga je KomuteT tmnuuaH npumep
npviBaTHe perynatopHe opraHusauuje. CTBOpeH je
1973. roguHe y JloHpoHy of 16 npodecroHanHnx
perynaTtopHux areHumja 3anagHux 3emasba (CAJ,
KaHapa, Benuka bpwutaHuja, XonaHnguja, ®OpaH-
uycka, Hemauka, Mekcuko, JanaH, Ayctpanuja) u
nocTao je jepaH op Bogehux perynaTopHux opra-
Ha rnobanHor GMHaHCUjCKOT TPXKULLTA.

IFRS npaBuna, Koja ce fOHOCE NOA OKpUbeM
Komuteta 3a MmebhyHapoaHe payyHOBOACTBEHE
CTaHJaphe, OfHoCce ce Ha fJeceTak obnactu éu-
HaHCUWjCKOr M3BelITaBama (npeseHTaumja pauy-
HOBOLCTBEHUX M3BELUTaja, M3BELUTajX O NPOTOKY
roToBOr HOBLA UTA.).

YcBajarbe OBMX MpaBuia AOHOCU HU3 npep-
HOCTV GUHAHCUjCKOM TPXKULLTY:

1. CraHpapav3aunjom npasuna GUHaHCKjCKK
13BeLTaju NoCTajy CTaHAapAn3oBaHu. Jlako
je BMOeTM OCHOBHa CpefcTBa, NpUXoAe,
pacxoge, NpoduT Kao 1 ocrtana bmnaHcHa
CTarba jefiHe KOMMaHuje 1 ynopeanTn nx ca
HEKOM pYrOM KOMMaHWjoM.

2. MprmeHa oBUX NpaBuna 065mKyje pa3Boj u
NCTPaXkMBame 1 Tako MO3UTUBHO yTuYe Ha
TpXuwTe y uenuum.!!

8 UK Parliament, Enterprise Act 2002, section 11.

9 IFRS Foundation, poctynHo Ha: http://www.ifrs.org/
The+organisation/IASCF+and+IASB.htm

10 European parlaiment, Regulation No 1606/200.

11 T.Buthe, W. Mattli, The New Global Rulers: The Privatization
of Regulation in the World Economy, Princeton University
Press, 2001, cTp. 6.
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3. YjegHauaBarbe npasuna omoryhasa 6pxu
1 NaKLM NPOTOK pobe 1 Kanutana.

4. WHBecTutOpM MOry nakuie ga ce ynosHajy
ca ogpeheHnm TpxuwTtem ycnen yjefHa-
YEHOCTW NpPaBWUIa, WTO TPXKMLITA KOja Npu-
Membyjy IFRS cTaHpapae UnmHu nprBnavyHnm
3a MHBecTULMje.

5. PauyHoBOhe no 3anocnewy nocTajy Aeo
MHoro Beher TpXuwTa pagHe cHare.

CTora He uyau ofinyka aMepuyKe fp>kaBHe KO-
MUCHje fa YCBOju NpaBusia Koja je cTBopuna jegHa
npueaTHa npodecroHanHa opraHu3lauuja. Takea
ooflyKa Huje HW cnydyajHa Hu 6p3onneta. CeeT-
CKO TpXWLWTe nocTaje jegHa uBpcTa uenvHa. Ha
TakBOM QUHAHCUjCKOM MpOCTOpY, pasnuunt ¢u-
HaHCWjCKM CTaHZapAn 1 Npasuia MOry ycnopuTiu
pa3Boj NnpuBpene y uenmHu. A contrario, ICTN CTaH-
Japan 1 Hopme nocneLlyjy NpuBpeaHy pa3Boj.

Penybuka Cpbuja je 3aKOHOM O payvyyHOBOA-
CTBY 1 peBun3uji'2 ycBojuna oBa npasuna y notny-
HOCTK 1 cyloboHO MoXxeMo pehu aa cy y cprncko
(npe cBera pauyHOBOACTBEHO) MPaBO YLufe Nnpas-
He HOpMe unju je CTBapanay NprBaTHa opraHm3a-
umja — IASCF.

Hopme IASCF-a y cpncko npaBo Cy yuwine 3ax-
Ba/byjyhu jow jenHOj nmpuBaTHOj OpraHusauuju
— CaBesy pauyHoBoha u pesusopa Cpbuje.'3 Ta
opraHm3sauuja je 3ac/ly>kHa 3a UMMaemeHTpame
IFRS ctaHpapga y Cpricko 3aKOHOAABCTBO, anuv 1
3a JOHOLLEHE NojeaAnHNX cneldnUHUX NpaBmna
Kojux y IFRS Hema. Ocm npaBuna Koja cy Baxuna
3a Bpeme xunepuHdnauuje, HajBaxxHUjuU Cy T3B.
JPC 31.7 [loHolLeHe 0BOT CTaHAAPAa 3HAYajHO je
yHanpeauno ¢yHKLUMOHMCae pavyyHOBOACTBA Y
Cpbujn, y cmucny egykauuvje padyyHOBOACTBEHUX
pafHViKa 1 npahera CBETCKNX TpeHAoBa.!?

MpusaTHe areHumnje MoryhHocT [oHoOLWeHa
LAPUBATHUX" MpaBHMX NpaBWla uUpne Win U3
COMCTBEHOr cTaTyTa UAM u3 yrosopa. [loctoje u
onpehHeHn nsyseun Koju ce He MOry CBPCTaTu y Te
[Be KaTeropuje.

MocToju BenuKkn OpPOj HE3aBUCHUX areHuuja.
Y EBponun'® cy Hajno3HaTuje: EBponcka areHuuja

12 3aKoH O pauyyHOBOACTBY W peBu3unju, Crryx6eHu 2aacHUK
PC, 6p. 46/06 1 111/009.

13 Cebe ogpehyjy Kao ,..HeBnaguHy, HenpooUTHY opraHu-
3auuja, Koja OKyryba npodecroHanHe payyHoBohe u3
Cpbwuje!, pocTynHo Ha: http://www.srrs.rs/

14 CaBe3 pauyHoBoha 1 pesusopa Cpbuje, JyrocnoBeHcKu
pauyyHOBOACTBEHU cTaHAapaw 31, pocTynHo Ha: http://
www.srrs.rs/savez/2004%20r.pdf

15 [. AOparojesuh, M. MwuneHosuh, M. Cumuh, ,Epexkmu
pauyHosodcmaeeHoz 3akoHa Cpbuje ko0 npumeHe UPPC
cmaHoapoa y mpaH3uyuoHoMm npouecy’; Pesusop, 6p.
35(9)/2006, cTp. 53-61.

16 Ha rnasHom cajty EY, oBe areHuumje ce ogpehyjy Kao,Tena
KOjMMa ce ynpaB/ba Ha OCHOBY eBPOMCKOr jaBHOTI npa-
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3a CUrypHOCT neTemna, KaHuenapuja 3a XxapmMoHu-
3aumjy yHyTpalrer TpxuwrTa, EBponcka xenes-
HMYKa areHumja ntg. Vinak, nako cy Te areHumje
Ha eBPOMNCKOM HUBOY AEKNAPaTUBHO He3aBUCHE, Y
CYLUTVIHM UX MMaK He MOXKeMO Ha3BaTu UCK/bYUYNBO
NpVBaTHNM CTBapaoLMma npasga jep Cy MmexaH1n3mm
Koje Te areHunje KopucTe y Cnyyajy HenoLuToBarba
HXOBUNX HOPMW OCIOHEHM Ha MeXaHW3Me MPUHY-
[le Hekux of, opraHa EY (Hnp. EBponcka areHuuja
3a CUrypHoCT neTerba obpaha ce eBponckoj Komu-
CYjW 32 3aXTEeBOM [a NOKpeHe npeKpLUajHu NocTy-
MaK NpoTMB NpeKpLunoua Hopmu'?).

C ppyre cTpaHe, NIoKanHa BnacT (Maga Huje pe-
[aK cNyyaj Aa TO YMHW Ap»KaBa UM cama areHuuja)
06MYHO YroBOpOM MOBepaBa HaANEXHOCT CTBa-
parba, MOHUTOPUHIA U NpUMeHe Hopmu oppehe-
HUM NpMBaTHUM areHumjama. To Cy yrnaBHOM Mo-
CNOBM KOju Ce TUYy MpYy»Karba ycsyra, ocurypama
N ncnykera CcTaHfjappa oppeheHor npowusBoaa.
MoX[a je Hajno3HaTuKja opraHu3aumja TakBor TMna
MebhyHapogaHa opraHusauuja 3a cTaHAapAnsauunjy
(International Organization for Standardization —
ISO). OBa opraHm3aumja Ha OCHOBY YroBOpa MOe
NOBEPUTK CBOja KOHTPOY CTaHAapAa Koje je cama
CTBOpWNa ApYrum areHumjama.

Y3 NpuBaTHU U jaBHW CEKTOpP, HEBMAAUHe Op-
raHusaumje npefcrtasbajy Tpehy rpyny MHCTUTY-
uMja Koje umajy moryhHoOCT fa cTBapajy npaBHa
npaBwna, CTaHAapAe 1 BpeaHOCTU Koje ce HOpMU-
pajy.'8 JenHa ofl TakBuX je 1 MPUHMNC, Koja MMa jak
yTNUaj Ha CTBapare nNpaBwua Koja ce T4y 3aTu-
Te XUBOTHe CpeArHe y MpoM3BOAHUM npoLecu-
Ma, Y CKOpO CBMM rpaHama npuspege. MNpasuna
Koja je [p1HANC OOHEO He camo Aa ce jedHuUM fe-
oM JMpPeKTHO nowwTyjy (36or yrneaa KkomnaHuje),
Hero cy 1 cama yrpaheHa y 3akoHOJaBCTBa HK3a
apasa.'?

JepaH nocebaH o6nMK AenoBarba MPYIBAaTHOT
ceKkTopa je yBohere QUHAHCKjCKMX CaHKUMja
oppehHeHnM TpXKUWTMMA. To JOCTa NUYK Ha OpnNy-
Ke ApXaBHMX OpraHa fa yBefy €KOHOMCKe CaHK-
unje ogpeheHoj ApKaBK Na ce YecTo U CBpCTaBa
nog obnuK NpvBaTHOT CTBapatba Npasa. Hapas-
HO, TO 61 610 NOrpeLLHo, jep Ce He CTBapa HU-

Ba; OHa Cy NMOTMYHO OfBOjeHa of MHCTUTYUMja EBponcke
YHUMje 1 “Majy CBOjy NocebHy npaBHY NMYHOCT". Bue o
ToMe Ha: http://europa.eu/agencies/regulatory_agencies_
bodies/policy_agencies/index_en.htm

17 European Aviation Safety Agency, Basic regulation
216/2008, http://easa.europa.eu/rulemaking/faq/basic-regu-
lation-216-2008.php

18 H. Teegen, J. P Doh, S. Vachani, ,The importance of
nongovernmental organizations in global and governance
value creation: an international research agenda’, Journal
of international business studies, 35/2004, 464-483.

19 Paul Huebener, Greenpeace, 2004, poCTynHO Ha:

http://www.globalautonomy.ca/global1/glossary_pop.
jsp?id=OR.0053
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KakBo npaBo (bap y maTepujanHOM CMUCTY), a 1
yBohere TakBMX CaHKUMja je yBeK MoA npuTuc-
KOM Ap»KaBHe BnacTu. Tewko 6u 6uno BepoBatu
[a NpVBpeAHO APYLWTBO MMa MHTepeca fia ce no-
Byue ca ogpeheHor TpXKuwTa 13 MopasHUX pas-
nora. inak, To 61 ce eBeHTyasIHO MOFO YUYNHUTA
y MapKeTuHLLKe cBpxe. Kao npumep oBor 06nvKa
nenoBarba Npegy3eha Moxe ce HaBecTU yBoheme
CaHKuuja amepuuke MeHxeTH GaHKe jyHoad-
puukom 6enaykom pexrnmy ocampaeceTux rogmHa
npouusnor Beka.2o

CTBapatrbe NpaBHMX NpaBuia Huje camo pesyn-
TaT paja areHuuja (4pxaBHUX NN NprBaTHKX) Beh
npaBHa Npasusa HacTajy 1 Ha OCHOBY CoOpa3yMa,
M TO NPUBATHM CEKTOp — ApXaBa (Kaga HacTajy
xvbpuaHa npaBuna M cTaHgapav) U MNPUBaTHU
CEeKTOp — MNPUBATHU CeKTOop. TakBWM Cnopasymu
Hajuewhe HacTajy y Cnydajy Kafja noctoje npas-
He npa3HuHe.2! [IoK rog ce Ap>KaBHW 1 NPUBATHU
WHTepecu NoKJanajy, NpaBHa npasunia HacTana Ha
OBaKaB HauuH fo6po he dyHKUMoHKCcaTW.

3. MNpaBHa npupoga Hopmu
camoperynauuje

Kao wro je Beh HaBeneHo y yBogHOM feny,
HOPMe Koje perynuuy TpXKuLWTe CTBapajy v ap-
KaBHW 1 AyTOHOMHM cy6jekTn. Perynucare
TPXMLWTa Ce KpeTano of notnyHe cnoboge
(laissez-faire), NpeKo NOTMNyHe KOHTPOJe gpXKaBe
(coumjanncTnuke 3emsbe), O NnofesbeHe QyHK-
uunje perynauuje. Ty ce jaB/ba jefaH npobnem.
Kako 3HaTu Koju feo TpXuwTa Tpeba ypeantu
MMMNEepPaATVIBHOM HOPMOM ApPXKaBe, a Koju Tpeba
npenycTuTn camoperynaumjy, OgHOCHO MpuBaT-
HUM CTBapaouuma?

TpxrwTe OYHKUMOHNMLE Tako LWTO TPXMLI-
HM TakMMYyapu BpLle CBOje NPUBATHOCBOjUHCKE
¢dyHKumje. OHe Mmory 61TV orpaHUYeHe Ha pasnu-
ynTe HauuHe.

MpBO, TO MOXe YUnHUTK Jp>KaBa. OnwTenosHa-
Ta je uMkbeHMLA A NPeTepaHo Mellatbe gpXKaBe
y NpuBpeAHe akTMBHOCTY Y3pOKyje ycrnopaBatbe
npvBpeaHor paseoja v cnaby edukacHOCT Npu-
Bpeae.22 [ipyro, perynucare TpKUWTa no npuH-
uuny laissez-faire Takohe ce nokasano Heycnew-
HVM MOjaBOM KpKr3a U Kpaxom 6ep3u MouyeTKom
ABafjeceTor Beka. EronuyHn unHTtepecn npuBpeg-

20 P.Trewhela, ,Financial sanctions and the future of South
Africa’, Searchlight South Africa, 4(1)/1990, 1-32, cTp. 16.

21 M.P.Vandenbergh, ,The private life of public law*, Colum-
bia law review, 105(2029)/2005, 2029-2096, cTp. 2031.

22 C. Tabopouww, T. JoBaHuh, EkoHomcko npaso, beorpag
2010, cTp. 298.
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HVIX jearHMLA U HeocTaTak NpaBHe CUMYPHOCTU
Ha TPXKULWTY M3a3uBajy nag epmkacHocTn.23

N3 mehyHapogaHor jaBHOr npasa y npuBpesHO
npaBo MpeLsa je u NHCTUTyuuja ,MeKor npasa”
(soft law). Bpno je Tewko gedpuHmncat cam nojam.
Y mehyHapoZHOM jaBHOM MpaBy OHO O6yxBaTa
HOpPMe Koje ce Hanase y crBoj 30HU usmehy npa-
Ba 1 nonmtuke.2* Y nprepegHoOM npasy nojam je
jow Texke geduHncaTn, na ce obMYHO HaBofde Ma-
TepujanHe gedrHMUmMje. Tako ce Kaxke Aa ABa Npo-
Leca KapaKTepuly ,meKo npaBo”: nosehaBare
6poja cTBapanala npasa 1 npusBaTth3aumja npas-
HUX pexnma.2> Kao npumepu ,MeKor npasa” Ha-
BoAe ce JlaH#o NPVHLMNKN eBPOMNCKOT YrOBOPHOT
npasa (The Principles of European Contract Law),26
YHngpya npuHumMnu mehyHapopgHux Tprosau-
Kux yrosopa (Unidroit Principles of International
Commercial Contracts) n cnnyHo.

Y eBpOMCKOM MNPUBPESHOM MpaBy ,MeKo
npaBo” ce jaB/ba Kao TeXma 3a YHUdMKaymjom
rpabaHCcKoMpaBHUX NMpPaBuia 1 Kao »esba 3a Xap-
MOHM3aLMjom eBPOMNCKOr NpuBaTHOr npasa. [ove-
TKOM AeBefeceTux roguHa, EBponcka 3ajegHuua
je ctBopuna EBponcky cTpatervjy 3anolsbasarba
(European Employment Strategy) n OTBOpeHU Ha-
urH KoopauHauuje (Open Method of Coordination).
Tuime je E3 ctBOpUna oCcHOBHe CMepHMLe U CTaH-
Aapae - npasuna Koja Hucy 6una obasesyjyha n
YBpPCTa Kao y Cnyvajy ,TBpaor npaea‘.

OcHOBHe npegHOCTN ,MeKor npaBa“ y OgHOCY
Ha ,4BPCTO NpaBo” jecy AeLleHTpanv3auuja, CTea-
patbe npaBa Ha BULIE HMBOA Te GpNEKCUOUITHOCT.
Mnak, ,mekom npaBy” ce npuroeapa fa ce Ha Taj
HauVH He MOXe BOAWTM coumjanHa NOANTUKA, Tj.
OHa Ce He MoXe BOAMTM 6e3 CHaXHOT, LieHTpanu-
30BaHOr 3aKOHOAABCTBA.

4. EdmkacHocT

MocTaB/ba ce NMUTarbe LEeNUCXogHOCTU 1 edu-
KaCHOCTM MPaBHUX HOPMMK CTBOPEHMX Ha OBakKaB
HauvH. Jep, NpuBaTHOCTBOpPeHe Hopme 61 Mo
npasuny Tpebano aa 6yay cnabuje n mare edpu-
KacHe o OHMX U3a KOjuX CTOj/ ApXaBa ca CBOjUM
rapaHuuvjama n anapatom Gr3nyKe NprHyae.

23 Ibid., ctp. 40.

24 M. Kpeha, MehyHapoOHo jagHo npaso, 4eTBPTO M3fatbe,
beorpag 2010, cTp. 107.

25 A. Robilant, ,Geneaologies of soft law*, American journal
of comparative law, 54/2006, 449-554, ctp. 500.

26 Commision on European Contract Law, The Principles of
European Contract Law, goctynHo Ha: http.//frontpage.
cbs.dk/law/commission_on_european_contract_law/
PECL%20engelsk/engelsk_partl_og_Il.htm
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Y Hayuw je wrpoko nprxeaheHo fa cy oBakBe
HOpMe MHOro edurKacHuje Off OHUX Koje AOoHOoCe
LpaBW orpaHu, WTo ce objawraBa Behom dne-
KcmbunHowhy 1 6p3om NpoMeHom TpxuwTa.2’ Y
npakcy, nobosbLuare 3aBUCK Of Came CTPYKType
KOMMNaHwuje 1 of NpasBuia Koja nprBaTHa areHumja
poHocu. Tako Ha npumep, Y BpeMeHy nocne yc-
Bajarba IFRS npaBuna, Kopnctn cy nmann Hajsu-
e OHe KOMMaHuje Koje cy KoTupaHe Ha 6epsa-
ma y CAZl n y EBponu un Koje ce npeTexxHo 6aBe
CMOSbHOTPrOBMHCKOM pa3MeHoM.28

Ocvm npuBaTHOr ceKTopa, U Ap)kaBe UMajy
HenocpeaHy KOpUCT — CMakbyje ce BUpPOoKpaTCKM
anapar, Mahe cy obaBe3e 1 OAroBOPHOCTY AprKa-
BE, @ CaMMM TMM 1 MatbL je Tpolwak byueTta. OBo
MMa JorviKe, C 063MPOM Ha BEINUYMHY LieNoKymnHe
MogzepHe npuBpege 1 6poj pa3nuunTNX Npuspes-
HUX rpaHa, Ma NocTojarbe BENUKOr 6poja pasnu-
YMTUX areHuuja 3a Mare fpKaBe Moxe 6utn no-
rybHo.

Kaga cy y nutamy cyackm cnoposu umsmehy
KOMMaHwuja, TEOPeTCKN FNefaHo, CropoBU MNpea
NPUBATHMM areHumjama Mmornu 6u ga Tpajy Kpahe
Bpeme Hero y c/lyyajy fia je cnop noctaB/beH npeg
LPXKaBHUM CyAoM, rae CYACKM CMOPOBM MOry Aa
noTpajy roanHama. HapaBHo, cBe 3aBUCK Of, KOH-
KpeTHe cuTyaluje 1 3a nojeaunHe obnactu bu Tpe-
6ano ogpepnTn nocebHy NpmMBaTHY opraHu3aunjy
Koja he pelwaBatn cnopose. 36or yera? Cyaosu
(a HapounTO Cy#OBU MamUX ApXaBa) Hemajy no-
TpebHy cTpy4yHOCT 3a oppeheHe obnactu. OHu
MOpajy fa aHraxyjy He3aBMCHe BeluTake Koju y
CYWTVHM BpLUe KBa3nCYACKY yHKUujy. CTora 6m
Haj6orbe 61no Ja Ap)aBa AoAENM NULEHUY noje-
AVHUM Cneyunjanu3oBaHMM OpraH3aumjama Koje
6u rmane npaBo Aa peluaBajy NpuBpefHe cro-
poBe. Pagn npaBHe CUTYpPHOCTMW, OpPYrocTeneHu
noctynak 6w morao 6uTy omoryheH npep ap»Kae-
HUM CyfOoBMMa.

HapaBHo, 6uno 6u 6GecmuncneHo ocTaB/baTh
noTnyHy npaBHocTBapajyhy cnobogy npuepeg-
HOM cekTopy, 36or moryhux 3noynotpeba. Moxe
ce jecnTu da cknanambem yroBopa ca ogpehe-
HUM areHumjama, Gupme NoKyLwaBeajy Aa 3aobubhy
noctojehe npaBHe HopMe. Y KpajHiO0j NUHUjU, TO
He Tpeba aa 3abpurbaBa — ApXaBa je YBeK jaya of
6uno Kor nojegnMHayHor nNpaBHOr NnLa 1 CBOjUM
aKTMMa MoXe fa cTaBu 3abpaHy Ha eBeHTyaslHy
He3aKOHUTOCT (cnyyajeBM HemnojanHe KOHKYpeH-
uuje n C/INYHO).

27 Ibid., 2079.

28 Gabriele Guggiola, ,IFRS Adoption In The E.U!, Interna-
tional Business & Economics Research Journal, 12(9)/2010,
99-112, ctp. 107.
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Y Teopuju ce He3aBUCHUM perynatopHuUM
areHumjama jow npurosapa fa Hemajy npasBHO
oBnalwhetrbe, NpaBHM OCHOB 3a BPLLEHE NOCN0Ba
Apxaee.2? OBO CTaHOBULWTE BU CE& MO0 KPUTW-
KoBaTW. AKO HeMmajy npaBHO oBnawhemne, Kako
TO fa areHuuje dyHKUMoHUWY Beh aeleHnjama a
Hajsehn oeo cBeTcKe NpuBpene NoymMBa Ha npa-
BUNMMa Koja cy 6aw Te areHuuje ctBopune? /13
OBOra npov3unasm 3aksbyvak aa gpxase npehyt-
HO (@ Heke U M3PMUYNTO 3aKOHOM) Aajy MPaBHO
oBnawhere areHumjama 3a HUx0BO ¢yHKUKMO-
Hucamwe. OBO je CaMO TEOPUjCKO CTaHOBMLUTE U,
MaKo MMa ynopuwiTe y npakcu, Hema 3Hadaja Ha
HEeKOM HVBOY BaH TeopujcKe pacnpase.

5. 3akrpyyak

Mpunukom npoyyaBama HacTaHKa HOPMKY Npu-
BpeAHOr MpaBa YeCTo Ce NMpaBu rpeLlka na ce He
ob6paha naxra Ha NpaBo Koje CTBapa NPUBATHU
cekTop. Tume ce gobuja jegHa HeKOMMIeTHA Cn-
Ka HopMU Koje ypehyjy TpXuLTe 1 KOojoj ynpaBo
HefoCTajy Tn ,3aKOHU Apyror HUBoa" (MpBU HMBO
npeacTaB/bajy APXaBHY 3aKOHW 1 NpaBuna).

N3mehy npuBaTHe 1 pAp)kaBHe perynauuvje
TPXKUWTA Tpebano 6u Hahu Heky cpeguHy. Mpu-
BpeAHVM APYLWTBMMA U NPUBaTHUM areHumjama
Koje OHM OCHMBajy Tpeba [O3BOAMTM A Camu
CTBapajy Hopme 1 cTaHAapae Koje he TpxuwTe
YUMHUTK 605bUM 1 edpukacHujum. [la 6u ce cnpe-
ynne 3noynoTtpebe, Tpeba noctaButn oppeheHa
orpaHuyemna. Koja cy To orpaHuyema, To Tpeba
BMIETY 3a CBaKy NojeAuHayHy rpaHy npuBpegHor
npasa.

lpegHocT camoperynayuvje je y Tome LWWTO
Ap)kaBa ocTaB/ba opapeheHy cnobomy TpPXKMLLTY
Koje MoXe nakwe n 6pxxe ga ce npwunarohasa,
6e3 UBPCTUX CTera Ap»KaBHUX opraHa. [p»kaBa u
FbEHM OpraHy MOry fia ouehyjy CaMo 3aKOHUTOCT
ogpeheHnx npaBwunia, AOK OM MUTarbe HUXOBE
edurkacHocTn Tpebano Ja Oyme y pykama ayTo-
HOMHUX CTBapaJsiala npasa.

OcHoBHa MaHa camoperynaumje je onacHoOCT
[a npuBaTHa areHuuja Hehe nmatn cHare ga ocTa-
He camocCTasiHa U He3aBMCHa Yy CTBaparby HOpMU,
MOHUTOPUHTY U CaHKUMOHUCaHY.

Y cBakom cnyd4ajy, camoperynaumja y mogep-
HOM MPUBPEAHOM MpaBy 3ay3rMa 3HayajHO Me-
cto. [la nn he jayatn nnn cnabutn y ogHoCy Ha
LpXKaBHY perynawujy, TELWKO je OLeHUTH, Maga ce
UMHW [a 3acayXKyje 3HavyajHuje MecTo Ha NpocCTo-
py perynauuje TpXKuLLTa.

29 Ibid., ctp. 61.
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Milos Cavi¢

The Private Sector as a regulator in
Comparative Economic Law

Summary

Modern economic market gained new abilities:
lawmaking and standard making decisions. This is
pretty unusual for the traditional state that holds
monopoly for lawmaking process. Therefore, this is an
exception of lawmaking process that is appearing as
a result of the lower state control in market business.
Private lawmaking is one positive tendency that is
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making market more competitive and more efficient on
the one hand, and on the other hand, state authority
relieves a series of obligations. The example of private
lawmaking phenomenon is successful implementation
of IFRS standards in more over then 100 countires over
the world. On the other hand, state authorities must find
the border of the private regulators interference on the
state lawmaking process. Abuse of private regulations
is the risk that the modern market regulators has to
deal with.

Key words: globalisation, self-regulation, regulatory
agency, market, market standars, soft law.
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SINGLE MARKET ACT

Mina Sreckovié

The European Commission adopted the Single
Market Act identifying 12 priority projects to re-launch
the European single market. The Act identifies the
problems with which the European Union is being faced
and strives to avoid future outbreaks and recognizes
~holes” that the market mechanism has. Identifying the
problems is crucial for alleviating the strain and getting
the market back on track and enabling it to meet its full
potential as the European Union’s biggest achievement.
By acknowledging the shortcomings and the unfinished
business of the European Union, the Single Market Act
identifies twelve different points, starting with financing
SMEs, Intellectual Property rights and going as far as
public procurement and taxation, which need to be
granted due concern if the goal ought to be making
stable ground for the possibility of attaining economic
stability.

Since its establishment in 19851 the Single Market
has had the goal of focusing on establishing an integrated
territory in which economic stability could be achieved
and freedoms such as movement of persons, services,
capital and goods could exist. Economic stability through
integration was, and still is the motto. The White Paper
Act? had clearly outlined three elements which were
goals to be accomplished: eliminating physical, technical
and fiscal barriers. It had been evident that the focus
had been on the first point. Member states were relying
on self-regulating abilities of financial markets, which
meant there hadn't been appropriate regulatory activity,
ultimately leading to the inability of attaining financial
liberalization. This was just one of the developments in
the single market that led to its growing fragility. The
shortcoming of the market and its suppression indicates
a derogation or lack of rules which would regulate such a
complex ,machine’.

There are loose ends which must be tied, gaps
between legislative acts and reality, much work must be
put into harmonizing national legislation, overcoming
barriers and miscommunications between administrative
systems.

The SMA3 (Single Market Act) consists of 50 proposals
for legislation which are related to the twelve points
introduced further on.

1 European Commission, The Single European Act, Luxem-
bourg. 17.2.1986 available at: http://ec.europa.eu/econo-
my_finance/emu_history/documents/treaties/singleurope-
anact.pdf

2 European Commission, Completing the Internal Market,
COM (85) 310 final, available at: http://europa.eu/
documents/comm/white_papers/pdf/com1985_0310_f_
en.pdf, page 7, 8.

3 European Commission, Single Market Act, COM(2011) 206
final (further on referred to as,SMA"), available at: http://
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1. Financing SMEs (small and medium
enterprises)

There are 21 million SMEs across Europe and
the numbers keep growing.* Every business has
its difficulties, one of them being financing. How
to find financing, can they take on credits are just
some of the problems SMEs are faced with. The
Commission has adopted a series of acts which
aim at solving the complicated situation SMEs
face, one of which is the Small Business Act® in
which it pledges to carefully study how changing
existing regulations concerning financial services
would affect the businesses. New businesses
and businesses well in the works are faced with
this problem. If it's new, without financing it
won't even be able to stand on its own feet,
and if it's a business that is already working
though doesn’t have the means to continue the
innovative process of production, business will
eventually plummet. Many other directives such
as the Transparency Directive,® the Regulation
Implementing the Prospectus Directive’ and the
Market Abuse Directive8 should be revised to
make the obligations that the SMEs have more
realistic and proportionate, and also ensure
investor protection or at least enhance it.

2. Mobility for citizens

Mobility of citizens goes straight back to the
core of the problems the single market is faced
with, and that is the ,four freedoms”. Mobility
is not ensured to the fullest of its capacity. If a
worker from one Member State fulfills terms
to work in his/her own country and does not in
another there is obviously a problem. The working
age population is shrinking, yet the demand for
them is not, and such barriers in recognizing
qualifications are hampering the market’s
potential. Demand for highly skilled people is

eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011
:0206:FIN:EN:PDF, page 4.

4 SMA, available at: http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2011:0206:FIN:EN:PDF, page 4.

5 European Commission, A ,Small Business Act” for Europe,
COM(2008) 394 final, available at: http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2008:0394:FIN:en:PDF

6 European Parliament and European Council, Transparency
Directive, 2004/109/EC available at: http://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=0J:L:2004:390:0038:0057:
EN:PDF

7 European Parliament and European Council, Prospectus
Directive, 2001/34/EC available at: http://www.fme.is/
lisalib/getfile.aspx?itemid=5349

8 European Parliament and European Council, Market
Abuse Directive, 2003/6/EC available at: http://eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2003:096:001
6:0016:EN:PDF
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projected to rise by over 16 million jobs in the
EU until 2020°. Initiatives such as composing a
European Professional Card'? that would suppose
a system to be construed which would recognize
professional qualifications internationally did not
sit well with authorities. The idea was simple,
equal terms for everyone everywhere in the EU.
Depending on the type of profession, the 2005
Directive!! recognizes two options: automatic
recognition, which the Directive allows and the
host country needs only to check whether the
qualifications are in line with what the Directive
lays out (applies to doctors, architects, dentists
etc.), or the general system in which access is
granted to those who can demonstrate they fulfill
terms within their own countries.

Another problem concerns pension rights
with mobile citizens. If a person were to leave
his/her country for the purpose of pursuing a
career elsewhere in the EU, he/she might lose
his pension rights. The Commission will publish
a White Paper’2 on pensions which will among
other things address pension tracking services
and the question of pension right protection.
The Commission also proposed a set of measures
including the creation of a EU skills passport
recording the assets and skills acquired by an
individual.’3

3. Intellectual property rights

The last decade has passed in serious violation
of intellectual property rights through counterfeit
products and copyright infringement and the

9 European Centre for the Development of Vocational
Training, Briefing Note — Jobs in Europe to become more
knowledge-and skills-intensive, February 2010, available at:
http://www.cedefop.europa.eu/EN/Files/9021_en.pdf page 2.

10 European Commission, Public consultation on the
Professional Qualifications Directive and a European
Professional Card, available at: http://europa.eu/rapid/
pressReleasesAction.do?reference=MEMO/11/7

11 European Parliament and European Council, Directive
on the recognition of professional qualifications 2005/36/
EC, available at: http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CONSLEG:2005L0036:20110324:EN
:PDF page 4,15. http://ec.europa.eu/internal_market/
qualifications/policy_developments/legislation_en.htm#dir

12 White papers are used to educate readers and help
people make decisions, and are often requested and
used in politics, policy, business, and technical fields.

European Commission, Green Paper towards adequate,
sustainable and safe European pension systems, SEC(2010)830
available at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.d
02uri=COM:2010:0365:FIN:EN:PDF, page 12.

13 European Commission, An Agenda for new skills and
jobs: A European contribution towards full employment,
COM(2010) 682 final, available at: http://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=COM:2010:0682:FIN:EN:P
DF, page 13.
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current solution is being presented as adopting a
unitary patent protection system and enabling a
universal litigation system whilst issuing the first
EU patents'4. In the most basic terms, intellectual
property refers to different types of creations of
the mind which are protected by exclusive rights.
Common types of IP are copyrights, trademarks,
patents, industrial design art and trade secrets.
Approximately 45-75 % of the overall value of
large enterprises is linked to their intellectual
property rights'>. Salaries in these sectors are
up to 60% greater than in any other's. It is
estimated that piracy and counterfeiting cost the
EU business €250 billion each year'’.Counterfeit
products are closely connected to organized crime
groups which have become such professionals in
creating every imaginable type of fake, and the
reach of it is not fully grasped. It does not just
affect luxury goods, fashion and music, it touches
upon hygiene products, medicine etc. Within
the European Union there are already directives
that have the goal of protecting IP rights, such
as the Enforcement Directive.'® In the wake of
above mentioned problems, the Council adopted
a Resolution’ on a comprehensive EU anti-
counterfeiting and anti-piracy plan. It endorses
the need to fight against fake goods and called
for the creation of a European Observatory on
Counterfeiting and Piracy.20

4. Consumer Empowerment

An empowered consumer is one that is
aware of its rights and is able to make the
optimal choice. Only 58% of people who were
asked during a survey on questions concerning
consumer knowledge could correctly read a label
on a product and 33% of consumers thought
that the ,CE” sign meant made in Europe, and

14 SMA, available at: http://eur-lex.europa.eu/LexUriServ/LexUri-
Serv.do?uri=CELEX:52011DC0206:EN:NOT

15 lan Cockburn, Assessing the Value of a Patent: Things to Bear
in Mind,available at: http://www.wipo.int/sme/en/documents/
valuing_patents.htm#P3_81

16 Ariane Poulain, ,The Future Looks Promising for European
Patents? July 10th, 2011, available at: http://www.bnegroup.
org/blog/regulation/the-future-looks-promising-for-
european-patents/

17 OECD: ,Magnitude of counterfeiting and piracy of tangible
products — November 2009 update”, http://www.oecd.org/
dataoecd/57/27/44088872.pdf

18 European Parliament and The Council, Directive on the
enforcement of intellectual property rights, 2004/48/EC,
available at: http://ec.europa.eu/internal_market/ipren-
forcement/directives_ en.htm

19 Enforcement of intellectual property rights, available at:
http://ec.europa.eu/internal_market /iprenforcement/index_
en.htm

20 SMA, available at: http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2011:0206:FIN:EN:PDF, page 9
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only 25% correctly knew it meant that the
product complies with EU legislation?!. This
widespread ignorance can be extremely harmful
because it is the customers that make the pick
of products and services, make the difference
between the best and worst product, and with
this selection, eliminate the competitors who don't
make the cut. If they are ignorant of what they
are entitled to, such selection is non-existent. In
order to strengthen consumer confidence in the
Single market, the Directive on General Product
Safety22 must be revised, a multiannual Action
Plan on market surveillance will be drawn up by
the Commission in cooperation with customs
and market monitoring authorities and will be
implemented by the Member States.

5. Services

Services account for 70% of economic activity in
Member States?3. The Services Directive2* discusses
issues concerning the European Standardization
System and the need for its revision in order to make
more effective standardization procedures and
dismantle barriers that affect service recipients. It
has significantly reduced authorization procedures,
introduced the possibility of completing formalities
and procedures online, at a distance etc. Another
crucial point is the fact that in order to get a job
done, it is almost unavoidable to be faced with
several authorities, so Member States should set
up,points of single contact” which would alleviate
the difficulties of having to confront more than
one authority.

6. Networks

Transport, energy, and electronic
communications are the backbone of the Single
market. Its effectiveness depends on a well
functioning infrastructure, which does not exist.
The EU lacks a well orchestrated cross border
transport infrastructure network which could

21 Press Release, European Commission, Consumer
Empowerment Survey 11/04/2011, available at: http://
europa.eu/rapid/pressReleasesAction.do?reference=MEMO
/11/229&type=HTML

22 European Parliament and European Council, Directive on
General Product Safety, 2001/95/EC, available at: http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2002:
011:0004:0017:EN:PDF, page 6

23 The Services Directive, Explanatory — Accomplishing
the EU Single Market for services, available at: http://
ec.europa.eu/internal_market/services/docs/services-dir/
explanatory/completing_UE_SM_for_services_en.pdf

24 European Parliament and European Council, Services
Directive, 2006/123/EC, available at: http://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=0J:L:2006:376:0036:0068:
EN:PDF, page 49
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enable mobility at a reasonable cost. A revision
of the joint guidelines for the development of
the Trans European Transport Network2> in 2011
should make it possible to eliminate the missing
links. They will define a basic network of the EU
embodying a European mobility network and
a single European transport space. One of the
main focuses concerning energy is the necessity
for renewing and upgrading electricity grids and
their modernizing to keep up with the modern
demand, i.e. they must become smarter26.
Electricity grids are just one of the many examples
that have been presented for the sake of drawing
attention to how crucial its regulation is. Other
examples such as corridors for electricity, gas
and oil, radio spectrum, preparing longer term
networks are just a few of many tasks ahead?’.
Further problems arise if neighboring countries
do not have agreements because then differences
from country to country can cause interferences
along border areas.

7. The digital single market28

In Europe, the cultural and creative sector
generates a turnover of more than €650 billion
annually?®, A Digital Single Market would benefit
consumers through lower prices, better quality
and more choices and ultimately increase GDP
for up to 4% by 202030. Too many barriers
already block the free flow of online services and
entertainment across national borders. More rules
must be created to protect creative content on the
Internet. Consumers must be given clearly priced
legal means of accessing a wide range of content
through digital networks anywhere anytime. The
Commission will propose a revision of the Directive

25 http://ec.europa.eu/ten/index_en.html

26 European Commission’s communication - Energy
infrastructure priorities for 2020 and beyond — A Blueprint
for an integrated European energy network’ (COM(2010)
677 final of 17 November 2010), available at: http://
ec.europa.eu/energy/publications/doc/2011_energy_
infrastructure_en.pdf, page 9.

27 SMA, available at:

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CO
M:2011:0206:FIN:EN:PDF, pages 14,15.

28 Press Release, European Commission,Digital Agenda for
Europe: key initiatives, MEMO/10/200, available at: http://
europa.eu/rapid/pressReleasesAction.do?reference=MEMO
/10/200&format=HTML&aged=0&language=EN&guilLangu
age=en

29 DG INFSO and DG MARKT, Creative Content in a European
Digital Single Market: Challenges for the Future, available at:
http://ec.europa.eu/avpolicy/docs/other_actions/col_2009/
reflection_paper.pdf, page 2

30 Fabian Zuleeg, European Policy Centre, ,Why the EU needs
a Digital Single Market now?” available at: http://www.epc.
eu/dsm/3/DSM_as_a_key_driver.pdf
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on Electronic Signatures3! to simplify the use of
e-signature and remove interoperating barriers
whilst providing for recognition of electronic
identification and authentication services.

8. Social Entrepreneurship

Europe’s economy is not organized just for
generating profit for investors, but also for
collectives, groups of individuals who gather
millions, who work towards achieving goals
that coincide with principles such as solidarity
and membership which fulfill public interests
whilst fighting unfairness and social exclusion. If
expansion is expected, the single market must
have legal models at their disposal such as
cooperatives3? (the European Cooperative Sector
is more vibrant than ever, they alone represent
more than 4.1 million jobs). Almost all forms of
organizing have problems with limited reach. The
actions Small Business Act for Europe3? targets
SMEs and benefits social economy enterprises
to face the challenges of globalization and
technology change. In 2011 the Commission will
support the development of the social economy
as an instrument for active inclusion by proposing
in 2011 a,Social Business Initiative34".

9. Taxation

It isn't the EU that decides in matters
concerning taxes for individual Member States,
it only overlooks consistency with the goals of
the EU and that there are no unfair advantages
for any Member State3>. Tax policy consists of
two components, direct taxation, which is the
reserved right of Member States to regulate, and
indirect taxation which affects the movement of
goods and services. Tax policies should ensure
that competition is not disrupted by differences

31 European Parliament and European Council, Directive
on Electronic Signatures, 1999/93/EC available at: http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:
31999L0093:en:HTML

32 SMA, page 15, available at: http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2011:0206:FIN:EN:PDF

33 Communication from the Commission to the Council, The
European Parliament The European Economic and Social
Committee and the Committee of the region, ,Think Small
First” A ,Small Business Act” for Europe, SEC(2008) 2101,
{SEC(2008) 2102, available at: http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2008:0394:FIN:en:PDF

34 Europa, Social Economy, Small and medium-sized enter-
prises (SMEs), available at: http://ec.europa.eu/enterprise/
policies/sme/promoting-entrepreneurship/social-economy/

35 European Commission, Policy — Taxation, available at:
http://europa.eu/pol/tax/index_en.htm

41

in indirect taxation.36 The EU rules do not keep
up with the changing reality of the 21 century,
e.g. some types of taxes such as excise are subject
to common rules because in that particular
domain competition can be distorted. With its
draft ,Common consolidated corporate tax base
for businesses”3” (CCTB) the Commission plans
to harmonize methods for calculating tax base
so that businesses can be subject to a unified set
of rules irrespective of the Member State where
they are taxed.38

10. Social Cohesion3?

This regards in particular to worker’s rights.
Social cohesion and its strengthening is, along
with economic growth one of the basic objectives
of the EU along with the Economic and Monetary
Union. The basic principles that should be the
building blocks for the social and economic
cohesion policy are justice and fairness, real
economic, social, territorial and interregional
cohesion supported by high quality goods and
services of general interest, solidarity and equal
rights for workers and citizens. Services of general
economic interest (SGEIls) are essential building
blocks of the European Social model.

11. Business Environment

The advantages of the Single market depend
on how well persons, goods, services and capital
can circulate from one Member State to another.
The problems that the Union is faced with are
of administrative nature, and they hinder the
movement of all four. Subject to exclusion, the
whole process would be simplified, saved expenses
would exceed € 1.5 billion a year for 1.1 million
companies?®. An optional European Contract Law
instrument should be introduced to ensure cross
border transactions. The Commission has proposed

36 European Commission — Policies and Activities, Taxation,
available at: http://europa.eu/pol/tax/index_en.htm

37 European Commission, Council Directive on a Common
Consolidated Corporate Tax Base (CCCTB), COM(2011)
121/4 available at: http://ec.europa.eu/taxation_customs/
resources/documents/taxation/company_tax/common_
tax_base/com_2011_121_en.pdf, page 6.

38 SMA page 16, available at: http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2011:0206:FIN:EN:PDF

39 Ibid., page 16, available at: http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2011:0206:FIN:EN:PDF

40 Capgemini, Deloitte and Ramboll Management, ,EU
project on baseline measurement and reduction of
administrative costs, available at: http://ec.europa.eu/
enterprise/policies/smart-regulation/documents/files/
company_law_m3-4_corrigendum_dec09_en.pdf



42

drawing up a European Private Company Statute*!
(EPC) whose adoption requires activity from the
European Union Council.

12. Public Procurement

Contracts of public authorities are responsible
for a big slice of the European Union ,GDP pie”
and contribute to the boost of demand for goods
and services.*2 When Public Procurement is in the
question transparency is crucial, and these goals
are achieved with tools such as the TED (tenders
electronic daily) database, the single classification
system and the system of information on public
procurement - SIMAP. The process of Public
Procurement should be simplified and flexibility
should be introduced to make these offers more
efficient.43

Conclusion

Recent events across Europe can be
identified as nothing less than a cry for help
concerning the market’s battered productivity
and competitiveness. The EU is faced with a
serious task of battling a series of debt crises and
stopping future outbreaks, whilst searching for
the best strategy to renew one of Europe’s most
valuable achievements. Mario Monti's report44
suggests that if the single market would be
completed growth could be locked in.

A word of caution, the Single Market Act is
not a panacea, it is a complex document injected
with initiative and proposals to better the market.
It highlights the cracks and missing links and
suggests adequate measures that should be
taken by Member States and the EU. Naturally,
there will be no reaping of benefits if the priority
actions are not implemented. The Act points to
the problems, it is up to the Member States to act
on them.

41 European Commission, Proposal for a Council Regulation
on the Statute for a European private company, COM(2008)
396/3, available at: http://ec.europa.eu/internal_market/
company/docs/epc/proposal_en.pdf

42 European Commission, Summaries of EU Legislation,
Internal Market, businesses in the internal market, public
procurement, available at: http://europa.eu/legislation_
summaries/internal_market/businesses/public_
procurement/index_en.htm

43 Angus Council, Law and Administration Department, St
JamesHouse, Forfar, February 2003, E. U. PublicProcurement
- guidance, available at: http://www.angus.gov.uk/ac/
documents/eupublicprocurementguidance.pdf

44 Mario Monti, ,A new strategy for the single market at
the service of Europe’s economy and society”, http://
ec.europa.eu/bepa/pdf/monti_report_final_10_05_2010_
en.pdf
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MunHa Cpehkosuh
AKT O jeANHCTBEHOM TPXKUNLITY

Esponcka komucuja je ycgojuna AKm jeduHcmeeHoe
mpxuwma udeHmudgpukyjyhu 12 npuopumemHux npoje-
Kama 3d NOHOBHO JIAHCUPArbe e8poNCKo2 MpPXuwma.
AKm udeHmuduKyje npobreme ca kKojuma ce cyoyasa
Esponcka yHuja, 3Ha4aj uzbezagarba 6ydyhux npobiie-
Ma, Kao u pyne Koje nocmoje y camom mpxuuiHom mexa-
HU3MY yuje je udeHMUUKOBAre U UCNPABIbAHbe HYXHO
paou nocmusarea nyHUX kanayumema jeOUHCMBeHoz2
mpxuwma kao Hajeehez docmuzHyha Esponcke yHuje.
lpusHaswu Hedocmamke mpxuwima u HedospuleHu
nocao Esponcke yHuje, AKm npeno3sHaje 12 paznuqumux
mayaka, noyeswu 00 meme (UHAHCUPAHA MAreUX U
cpedrux npedyseha, npasa uHmenekmyasaHe C80juHe,
00 meme jasHux HaAbasKu u NOpeckKux cucmemad, Kojuma
mpeba ykazamu naxrby U noge3usarbemM C8UX madyaka
U FUX0BUM ycaspulagarsem ca yusbem 0d ce NOCmuzHe
3a4yemak eKOHOMCKe cmabusHocmu y hopmu ,4emupu
cno060o0e”.

YCBOJEH HOBU 3AKOH O
NMPUBPEAHUM APYLWUTBUMA

Pada Mupuh

KreyuHu 3akoH 3a pezynucaree 00HOCA y npuspeou,
3akoH o npuspedHum Opywmeuma (Cryx6eHu 2/1acHUK
PC, 6p. 36/2011), cmynuo je Ha cHazy 4. jyna 2011. 200u-
He, a no4urpe 0a ce npumerbyje 1. pebpyapa 2012. 200u-
He, Yyume npecmajy 0a 8axe: 0ocaddawru 3akoH (Cr1yx-
6eHu 2nacHuk PC, 6poj 125/04), 3akoH o npugsamHum
npedyzemHuyuma (CnyxbeHu enacHuk CPC, 6p. 54/89),
Kao u o0pedbe 4s1aHa 4 3aKoHA 0 CNOSbHOMP20BUHCKOM
nocnosarsy (CnyxbeHu enacHuk PC, 6poj 36/09). Hosu
3akoH je ycknabeH ca esBponckum oupekmusamd, HO8UM
3akoHom o mpxuwmy kanumana (Ciyx6eHu 2/1acHUK
PC, 6p. 31/2011) u Opyaum 3aKOHUMA pesie8aHMHUM 3a
obnacm npuspeoe.

Mpouec TpaH3Muuje, TpaHCcPopMaLmja Ka Mo-
OEPHOM MNOSINTUYKOM WM E€KOHOMCKOM CUCTEMY,
yCNoB je He camo 3a npujem y EBponcky yHujy
(EY), Beh 1 3a pobpobut Hawe 3emsbe.! Cpbuja,
cnepehn cBoj gedurHUCaHN UWb: unaHcTeo y EY,

1 O pe3yntaTuma n o4eKrBamMMa Ha Kpajy npBe aeleHunje
TpaH3uuuje y Cpbuju, sug.: E. BykaguH, ,Pesyntatm u
oueKMBara Ha Kpajy npee Aekafe TpaHsuumje y Cpbuju’,
beorpag 2009, cTp. 9-17.
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yCBaja KOMYHUTApHO MPaBo, WTO He NPeACTaB/ba
HV jeIHOCTaBaH HU KpaTKOTpajaH Kopak, Beh, Ha-
NpoTMB, MPoLec, TpajaH 3aaaTak yBoherba npo-
MeHa He camMo y NpaBHU nopefak, seh n y wupem
KOHTEKCTY, Y APYLITBEHN Nopefak Lene 3embe.?
OBe npomeHe Tpeba CXBAaTUTU Yy MaTepujasHoO-
BPELHOCHOM CMICITY, KaO NMPOMEHE 3a HO8U NO-
2ned Ha caem.3

MoTpeba 3a foHOLWeHeM HOBOT 3akoHa O Mpu-
BpegHMM ApywTBMMa (Hagasbe: 3aKoH) jaBrba ce
Kao TeXXHa Jarber ycknahveama* gomaher npasa
ca npasoM EY, Kao Kopak Jarber passujarba npu-
BpeAHMX OfHOCA, KaO KOPEeKTMB folle NpumeHe
NnojeAuHNX 3aKOHCKMX oppenaba, Kao MOKyLQj
3a0KpYyXKMBaa LieNnHe NpaBHUX Nponuca of Me-
PUTOPHOT 3Hauaja 3a ONTUMANHO QYHKLMOHUCaHE
npuBpeae. 3Hauere NojeanHux ogpenaba je npe-
LM3MpaHo, HEKN MHCTUTYTU Cy AeTarbHuje ypehe-
HW, HEKU NHCTUTYTU NPeCTaB/bajy HOBYHY, @ HEKA
Cy, MaK, MOHOBO yBefeHM (MOCIOBHa yapYXKeHa).

Y nopehemy ca npeTxogHUM, HOBM 3aKOH je
06MMHMjKn (600 unaHoBa), Nofe/beH je Ha 14 pe-
NOBa, feTasbHuje perynuvie npaBHW MONOXaj 1
NPVBPEeaHNX ApyLITaBa U npepy3eTHMKa’. Mnak,
npoMeHe Koje HOBU 3aKOH YBOAW He oLekbyjy ce
Kao [OBOJbHE 3a HheroBo AOHOLEeHe, Na nojeau-
HU ayTopy NCTUYY Aa je cBpCMCXofHuje 6uno fo-
HeTU 3aKOH O 13MeHaMa 1 JonyHama.o

Y npsom geny (OcHoBHe oapen6e), NpuBpesHo
LPYLWTBO (Hapambe: ApywTBo) AedurHMLE ce Kao
npaBHO n1Le Koje obaB/ba fenaTHOCT ca UnbemM

2 Cpncko OpyWTBO MNpofiasy KPo3 KOPEHUTE MpPOMeHe,
MeHa ce NMPUBPESHO OKPYXKehe Yy Halloj 3eMibU, umnju
Ce Kpajrbi pe3ynTaT MOXe camo ,aHThuunupatn”. Bug.:
M. Munexkosuh, ,lMpuxBatatbe eKOHOMCKMX CTaHAapha
y 06nactin eKoHOMCKOr npaBa W (aHTUUMNuMpaHe) Kyn-
TypHe npomeHe y Peny6nuumn Cpbuju’; EmHoaHmpono-
nowku npobnemu, 1/2010, ctp. 111-135; gocTynHoO Ha:
www.anthroserbia.org/Content/PDF/Articles/milenkovic_
ekonomske_kao_kulturne _promene.pdf

3 Mpog. O. Paunh y cBOM unaHKy ,YcarnaliaBarbe C MpaBom
EY - Bunwe op xapmoHusaumje’, ctp. 679/680, noctaBrba
Te3y 0 MPOMeHaMa ,3a HOBW MOrNef Ha CBeT", y KOHTEKCTY
npoueca nHTerpaumje Cpbuje y EY n xapmoHunsauuje go-
Mahux npaBHMX Nponuca ca nponucuma EY.

4 O npowwnpetby EY, npugpyxusany Cpbuje EY, oacyctsy
nnaHa M Temna xapMoHu3auwuje, Bua. T. JeBpemoBuh
Metposuh,,Mpobnemn xapMoHu3aLuje NpaBHOr cucTeMa
Cpb6uje ca npaBHUM cructemMom EY*, UHCTUTYT 3a mehyHa-
poaHy nonutuky u npuspegy, beorpag 2007, ctp. 9-20.

5 TojennHu aytopu ynyhyjy Ha Apyraumjy Ha3uB 3aKOHa —
3aKoH O npuBpeAHUM cyb6jeKTrMa, ¢ 063UpoM Ha TO Aa
cy npepy3seTHUUM ¢uU3MYKa N1Ua, @ HUKaKO NpusBpenHa
apywTrsa. Bug.: H. LjetuhaHuH, ,HoBn 3akoH o npu-
BpeAHuM ApywTteuma’, beorpag, 2011, gocTynHo Ha aa-
pecu: www.propisi.net/index.php?option=com_content&vi
ew=article&id=355&catid=1&Itemid=76, 10. jyn 2011.

6 Ibid.
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cTMuara pobut’. Ta fenaTHOCT ce HasvBa npe-
mexHom desamHowhy, WTo nogpasymeBa obase-
3y peructpauuvje jegHe AenaTtHOCTU Kao [laBHe,
y3 MoryhHocT obaBrbarba 1 ApYrux J03BOSbEHNX
JenatHocTums.

3agpaH je mofepaH KoHuenT ypehusarba
npaBHUX GopmMu NpMBPEefHUX ApYLTaBa, Koju
nogpasymeBa perynmcare CBUX MNpUBPeaHUX
APYLITaBa jeAVHCTBEHUM 3aKOHOM®. 3ajeaHUNYKO
3a cBe popme npuBpesHUX ApylTaBa jecTte Aa
MOPajy MMaTn OCHMUBAYKM aKT, JOK aKLMOHAPCKO
APYLITBO MOpPa, OCMM OCHMBAYKOr akTa, umatu un
CTaTyT. I3meHe ocHMBauKor aKTa ApyLuTBa Cy Mo-
ryhe, nsyseB Kop akLMOHapCKOTr APYLUTBA, Ynjn ce
OCHMBAYKW aKT HE MOXe MehaTu, oK CY N3MeHe
CTaTyTa aKUMOHapPCKOr ApyLUTBa J03BO/beHe. 0

,YroBOpyY uYnaHoBa ApywTBa” caga cy ,yroBo-
pv y Be3n ca APYLITBOM®, perynncaHi nocebHum
unaHom (un. 15. 3aKoHa) 1 caga Ux MOry 3aKiby-
YMBaTK 1 YNAHOBW aKLMOHAPCKOr APYLITBA, Kaaa
Ce Ha3uBajy yroBopuma akuuoHapa (Taj UHCTU-
TYT je npowwpeH). [peamer Tux yroBopa mory
6uTK: nocebHe obaBe3e unaHoBa ApYyLUITBa NpemMa
ApywTBy, NpaBa 1 obaBe3e unaHoBa ApYLITBa Y
Be3U Ca MPEeHOCOM YAena Wim akuuja, anv n HaumH
rnacarba y CKynwTtuHW apywTtea (o ogpeheHum
UM o CBMM MWTamKMa), HauUMH npepacnogene
Ao6UTM n3mehy unaHoBa APYLITBA, HAUYMH pelLla-
Barba 6fi0Kafe y ofnyuvBaky M Apyra nutaka
Koja cy 3HauyajHa 3a mehycobHe ofHOCe unaHoBa
ApywTBa. Minak, Tv yroBopu nmajy obnmraumoHo-
npaBHO [1ejCTBO jep Aenyjy camo n3mehy unaHoBa
LPYLITBA KOju Cy YrOBOP 3aKrbyunnu (inter partes),
3a pa3nuKy Of OCHUBAYKOr akTa W cTaTyTa Koju
VIMajy CTBAapHOMpPAaBHO AejCTBO U Aenyjy u npema
Tpehum nuuymma (erga omnes).!!

JleTamHuje je ypeheH VHCTUTYT ,nNpobujarbe
npasBHe NIMYHOCTN', HaBeAeHW Cy pa3no3u exampli
causa kafa he ce HapounTo cMaTpaTh Aa NOCToju
3noynotpeba apywTea. Mpuroeop Koju ce ynyhyje
ypebery oBOr MHCTUTYTa fa, mehy HabpojaHum

7 3aKkoH o npuBpeaHuM ApywTeuma, C. enacHuk PC, 6p.
125/04, un. 2.

8 [lpema ofpen6ama npeTxofHOr 3akoHa, APYLUTBO je MOr-
no obaBsbaTy CBe 3aKOHOM A03BOSbEeHE AeNaTHOCTU (U,
5), 6e3 ob6aBe3e fa perncTpyje rnaBHy.

9 Y ynopeaHoM nNpasy NOCTOje 1 CYNPOTHa peLleHa, Hapoun-
TO KapaKTepuCTMYHa 3a 3eM/be aHITOCaKCOHCKOT MpaBHOT
cnctema. Bup.: M. Bacumesuh, KomnaHujcko npago, MpasHn
dakynTeT YHuBep3uTeTa y beorpagy, 2009, ctp. 59.

10 CraTyT je obaBe3aH aKT akLMOHApCKOr APYLITBa, 3a pas-
NIUKY Of OCTanvx obnuKa NMpVBpPeAHUX APYLUTaBa, KOA
KOj/X je camo OCHMBAuKM aKT (oaNyKa unm yrosop o oc-
HMBatby) 0baBe3aH aKT. /I3MeHe cTaTyTa Y/He ce OANyKOM
CKYMLUTVHE UK APYror OPraHa akuMoHapcKor ApyLuTBea.

11 OcHUBauKM aKT U CTaTyT, Kao 1 HUXOBe N3MeHe, obaBes-

HO ce perucTpyjy, cxofjHo ofpeabama 3akoHa O peruc-
Tpauuju npuBpeaHnX cybjekara.
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pa3no3uma, Hema HaBefeHUX OOjeKTUBHUX pas3-
nora 3a 310ynotpe6y'2 ynHU ce onpaBAaHNM, AOK
NPUroBOpu Aa je NucTa HaBeJeHWX pasnora Kpar-
Ka'3 - He CTOje, jep cy pa3nosu gati camo exampli
causd, YMMme je Npy»keH NOACTULAj pa3Bojy CyACKe
1 MOCJIOBHE Nnpakce.

JacHo je peduHuncaHa pasnuka namehy nmeHa
W Ha3vBa ApYLITBa, NPU Yemy Ha3vB NpeacTaB/ba
differentia specifica ppywwTBa, Kao jefaH of eneme-
HaTa MoC/IOBHOT NMeHa. 4

MNocnoBHO uMme ce cactaB/ba Ha hupunnu-
KOM MM NaTUHUYKOM MUCMY (MPEeTXOAHU 3aKOH:
Ha MUCMY Koje je y cnybeHoj ynoTpebu, Tj. Ha
Anpunnum)’>,

Ofpenba fa ApywTBO BULIE HUje OYKHO Aa
ynoTpeb6sbaBa neyat y MOC/IOBHUM MMCMUMA Y
APYrM OOKYMEHTMMa APYLUTBA CBakako npeacra-
B/ba 3HayajHy HOBUHY U NpeKkup jeaHe gyre Tpa-
ovunje ynotpebe neyata n dopmanmsma yonuuTe.

3aKOHCKM 3aCTynHULM Cy Caja m3jefHayeHu
Ca CTaTyTapHMM 3acTynHuumma (un. 31. 3aKoHa).
PerynucaH je u nonoxaj nyHomohHuka no 3a-
nocnemwy, NMua Koja Kao 3anociieHn y ApYyLWTBY
page Ha MocnoBrMMa uumje obaBrbakbe Yy penoB-
HOM MOCJI0Bakby NoApasymeBa U 3aKibyyere um
ncnymweme oppeheHnx yroopa wnm MpaBHUX
pagmKy, a nojam 3anocsieHor je oppebeH y wwiu-
pem cMucny — He Mopa 6uTM y pagHOM OZHOCY
y APYWTBY ako 06aBrba GyHKUMjY Yy ApYLITBY (un.
34). 3acTynHUK caia Mmoxke 6UTU 1 MPaBHO NuLe.
MpepBubeHa cy n orpaHuyera oBnawhera 3a-
CTynHuKa (un. 33), a jeAnHO orpaHnyeme Koje ae-
nyje npema Tpehum nuumma jecte pernctpoBaHa
ob6aBesa cynoTnuca.

Mpokypa je petasbHMje ypeheHa, NpoKypucTa
3a oppeheHe npaBHe NocsioBe Mopa NocefoBa-
™M nocebHO NocsioBHO nyHomohje (orpaHuyema
npokKype).

NmoBunHa je pedurHmcaHa y unaHy 44. 3akoHa
(4nHe je cTBapu 1 NpaBa y BAAaCHULLTBY APYLUTBA,
Kao 1 apyre cTBapy 1 Npaea) Kako 6u ce Hanpasu-
Nla pa3nuKka y ogHOCY Ha HeTO MMOBWHY (KanuTan)
LpyLWwTBa — pasnuvka usmehy BpeAHOCTM UMOBUHE
n obaee3a ApywTBa. HoBMHa je fa ce ynosu, Koju

12 TMprroeop 1U3HeT y NOMeHYTOM UfaHKy agBokara H. Ligje-
ThaHnHa, JOCTYMHO Ha agpecu: www.propisi.net/index.
php?option=com_content&view=article&id=355&catid=1
&ltemid=76, 10. jyn 2011.

13 TMpwurosop Aat y unaHky ,HoBum 3akoH o MpuBpefHUM

ApYWTBUMA", LOCTYNHO Ha agpecw: http://www.paragraf.
rs/strane/aktuelne-vesti/100111-vest1.html, 1. jyn 2011.

14 TpeTxofdHn 3aKOH cafpKao je y unaHy 17 ogpenby: no-
C/IOBHO MMe je Ha3uB Moj KOjuM MpUBPEfHO APYLITBO
nocnyje.

15 Bup.: un. 10. YctaBa P. Cpbuje, Cn. enacHuk CPJ, 6p.
98/2006.
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Mory 6UTU HOBYaHM U HEHOBYAHW, U3PaXaBajy Yy
LVIHApPUMa, 3@ Pa3fiKy of NPEeTXOAHOr 3aKOoHa, Y
KOjeMm Cy yNio3u O1nu n3paxeHu y eBpuma.

Y opyrom peny 3akoHa ([pepy3eTHuK), fe-
NaTHOCTU Kojuma ce npeay3eTHUK 6aBu jecy cBe
3aKOHOM [103BOJbeHe fenaTHocTu (yKibyuyjyhun
YMeTHNYKE K CTape 3aHaTe 1 nocnoBe gomahe
paavHOCTK), WTO NpeAcTaB/ba KOHTUHYMTET ca
NPeTXO4HMM 3aKOHOM, a NPeay3eTHNK MOXe 00a-
B/baTy AENaTHOCT M U3BaH CeAMLITa, Y CKnagy ca
3aKOHOM, LWITO je y 3aKoHy AedrHMCaHO Kao u3-
ABOjeHO mecTo (un. 87).

Y 1pehem peny (MpaBHe dopme MpuBpPesHUX
LPYLUTaBa) perynumuy ce, Kao 1y NpeTxoaHOM 3aKko-
HY, OpTayKo ApywTBO (0.4.), KOMAHAMUTHO APYLUTBO
(K.0.), OpyWTBO Ca OorpaHu4yeHoMm ogrosopHowwhy
(0.0.0.) M aKUMOHAPCKO ApYyLITBO (a.4.).

Kop optaukor gpywTtsa nosehaHa je 3awTtu-
Ta nosepusala opTaka jep nosepunaw, Koju uma
[0CMeno NoTpaxrBake npema opTaky Mo OCHOBY
NpPaBHOCHaXHe N U3BPLUHE Nnpecyfe MoXe Aa 3a-
XTeBa Of APYLITBa MCNATy Yy HOBLY OHOra WTo 61
OopTaKk NpMMMO y caiyyajy Nnkemngauunje apyLuTsa,
[0 BUCUHe BPeAHOCTW CBOI MoTpakusama. lpa-
BO Ha nHbopMMCare AeTarbHO je perynucaHo y
unaHy 108. 3aKoHa.

Kog KomaHAWTHOr ApywTBa, KOMaHAUTOP W
Jajbe Hema MpaBO fa BOAM MOC/IOBe ApYyLITBa
HUTK MOXe BUTK 3aCTYMHUK, anu, N3y3eTHO, MOXe
Ja ce ycnpoTmsm npegysnumMamy pagtbn Koje Kom-
niemMeHTap rnpegy3vMma BaH PefoBHOr MOCsO-
Bakba APYLITBA, @ KOMAaHAMTOPY Ce MOXe AaTu 1
NPoKypa, OATYKOM CBUX KOMIMIeMeHTapa.

Kop opywtBa ca orpaHuyeHoM ofroBopHoLwhy,
OCHOBHW KanuTan U3HOCU HajMmahe CTOTUHY AMHa-
pa, oCcM ako je nocebHMM 3akoHOM npepasuheH
Behu M3HOC OCHOBHOI Kanutana 3a ApyLTBa Koja
o6aB/bajy oppeheHe penatHocTn'®. MpeTxogHNM
3aKOHOM je 610 npeauheH M3HOC Of Hajmarbe
neT CTOTMHA eBpa Y AUHAPCKOj NPOTUBBPEAHOCTH
no cpeprem Kypcy (un. 112). 3akoHom cy ypehe-
HW 1 33ajam 1 JofatHu yno3u. KopnopaTuBHM
3ajaMm joll HUje NHCTUTYT Haller NO3MTUBHOT npa-
Ba'’ 1 perynucarbe KOpnopaTMBHOT 3ajMa NOABO-
[V ce nof onwTa npasuna o cykoby nHtepeca. Og
3Hauvaja je n unaH 154. 3aKoHa, y KOMe je nponu-

16 Y pagHoj Bep3nju HoBor 3akoHa, 610 je npeasubeH ns-
HOC off CTOTUHY XwWbaga AunHapa. Bug.. www.propisi.net/
index.php?option=com_content&view=article&id=355&ca
tid=1&Itemid=76, 10. jyn 2011.

17 O pasnosuma pro et contra 3a ysoherbe KopnopaTuBHOr
3ajMa y NpaBHU CUCTEM jefiHe 3emsbe, BUA.: B. Pagosuh,
,O noTpebu 3a cneundnyHMM NpaBHUM ypeherbem Kop-
nopaTMBHMX NpaBHWUX 3ajmoBa’, AHanu [lpasHoz ¢aky:-
mema y beoepady, ropgnHa LVII, 2/2010, ctp. 108-133;
[JOCTYNHO Ha: www.ius.bg.ac.rs/Anali/A2010-2/Anali%20
20710-2%20str.9%20108-133.pdf, 1. jyn 2011.
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caHa 3abpaHa drHaHCKjcKe NoapLUKe APYLUTBA 3a
CTUUakbe yaenay aApyLuTBy.

JepHy op Hajehunx HOBMHA y HOBOM 3aKOHY
O MpVBpPeSHUM APYLITBMMA NpefcTaB/ba moryh-
HOCT m3bopa cucTema ynpaerbarba (4. 198 u
326 3akoHa). YnpaBs/bake OpYLITBOM MOXe 61Tn
OPraHU30BaHO Kao jeAHOLOMHO (MOHMWCTUYKO,
jemHOCNojHO) NN ABOAOMHO (ByannucTUYKo, ABO-
CNojHO). Y cnyyajy jeAHOQOMHOT yrpaB/baha, Op-
raHvu ApyLwTBa Cy: CKYMWTUHA W jeAaH WUan Buwe
OVIPEKTOPa, a Y CJly4yajy ABOAOMHOT ynpaB/baha,
OpraHu ApylwTBa Cy: CKYMWTUHA, HaA30pHU 0of-
60p 1 jedaH unu BuLLe ANPeKTOpa. Y NPeTXoaHOM
3aKOHY Huje 6una npepsubeHa moryhHocT us-
6opa, Tj. 61O je NpeaBMHEH jeAHOQOMHN CUCTEM.
HoBo pellene BuLe ofgroBapa 3eM/baMa eBpor-
CKOKOHTMHEHTaNHOr npasa’s.

YKknga ce HajBakHwWja nogena akUUOHAPCKUX
ApywTaBa Ha oTBOpeHa K 3aTtBopeHa. Cuctem
ynpaB/barba aKUMOHAPCKUM [OPYLUTBOM, Kao U
OPYLWTBOM Ca oOrpaHuyeHoM oparoBopHoluhy,
MOXe 6UTK jeqHOJOMaH unu ABoAoMmaH. lNocTy-
nak ytephera TPXKMILUHE BpPefHOCTY akuwuja, de-
TaJbHO je perynucaH (un. 259 3akoHa). Takobe,
eMNCMOHa LieHa akuwja, Koja npeactaB/ba Bpea-
HOCT NO KOjoOj ce n3fajy akunje, AeTasbHo je pery-
nncaHa y un. 260. HeHoBYaHM yno3u y akLMOHap-
CKO JpYLWTBO, Kao 1 Y APYLTBO Ca OrpaHNYeHOM
oarosopHoLwhy, Mory 6uti camo CTBapu 1 Npasa,
a MUHMMAJTHN OCHOBHM KanuTas 3a akLMOHApPCKO
LAPYLWTBO Cafla N3HOCK TPU MUIMOHA AMHapa.

YetBptum penom (CTuuare v pacnonararbe
MMOBMHOM BefnvKe BpedHocTun) ypeheHo je ctu-
Luarwe, OAHOCHO pacnonarakbe WMOBUHOM Ha
61NO KOju HauVH, HAPOUMTO KyMOBKHA, NPOJAaja,
3aKyn, pa3MeHa, yCnocTaB/bake 3asI0XKHOr npa-
Ba M XMNOTEKe, 3aK/byyere yropopa O Kpeauty
1 3ajMmy, faBarbe jemcTBa W rapaHuuvja, npegysu-
Mahbe 610 Koje Apyre pafhe KojoM HacTaje oba-
BE3a 3a APYLITBO, Kao M MOCTynak u nocneauue
OBaKBOI CTULAHa, OOHOCHO pacnonarama (un.
470-47. 3aKoHa).

Y netom peny (MocebHa npaBa HecarnacHux
akumoHapa) ypeheHun cy noctynak ocTBapvBarba
npaBa Ha OTKYM akuuja 1 Cyfacka 3awTuTa npasa
HecarfacHMX aKkUuMOHapa, Kafa HecarnacHu ak-
LMOHap MOXe MOAHEeTU TYxKOy cyay 1 TpaKutu
oppebheHe mcnnate: ncnnaty pasnuke A0 MyHe
BPeAHOCTN HeroBmx akumja HajkacHMje y poKy of

18 O KopnopaTMBHOM ynpaB/bakby Yy pa3BujeHNM 3eM/bama,
AHIMOCAKCOHCKOM 1 eBponckowm, Bua.: M. Kosnuk, ,lMpo-
6Gnemu 3aXrB/baBakba KOPNOPATUBHOT YNpaB/bakba Y Npu-
Bpefama y TpaH3uLuumjy, ca NnocebHMM OCBPTOM Ha CTake y
Peny6nuvun Cpnckoj’, maructapckn pag, barbanyka, 2009,
CTp. 75-96; poCTynmHO Ha appecu: www.dpeiron-uni.eu/
centar/Radovipdf/radovinovi /MicaKozlik.pdf
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30 gaHa of JaHa M3BpLUeHa AeIMMUYHE 1cnna-
Te UM UcnnaTy NyHe BPeAHOCTM HheroBux akuuja
HajkacHuje y poKy of 30 faHa oA 1UcTeka poka 3a
M3BpLeHe ncnnate, Nog 3akOHOM MPOMMCaHUM
yCrnoBuma.

Wectn peo (MNpomeHa npasHe dopme) capp-
X1 oppenbe koje cy bune ypeheHe genom o pe-
opraHv3auujy NpyMBpeaHOr APYLUTBA, 3ajefHO ca
CTaTyCHUM npomMeHama. [leTarbHuje cy ogpenbe o
npunpemmn akata u JOKymMeHaTa y Be3n ca npome-
HOM NpaBHe Gpopme, NpU Yemy je y3eTa y 063ump
n moryRHOCT ApywTBa Aa n3abepe cuctem ynpa-
B/batba (un. 479 3akoHa).

Y cegmom peny (CraTycHe npomeHe) npu-
MeTHa je HOBa BPCTa CTAaTYCHUX NPOMEHa — u3-
LBajarbe (un. 489 3akoHa), Koja nofpasymesa Aa
ce OpyWwTBO MOXe nopenutn Tako wto he npe-
HeTW [eo CBOje MMOBMHe M obaBe3a Ha: jeHO
WX BULIE HOBOOCHOBAHWX ApPYLITaBa, WX jea-
HO vnu Buwe nocTojehux ApylwTaBa, UK jefHo
UM BHWEe HOBOOCHOBAHUX ApywTaBa U jefHO
unn Buwe noctojehnx gpywtasa (MEWOBUTO U3-
LBajarbe). CxogHO TOMe, BPCTe M3Bajabba Cy: 13-
[Bajarbe y3 OCHMBare, n3fBajare y3 npunajarbe
N MewoBuUTO nsgeajarbe. Of nocebHe BarKHOCTM
cy u ogpen6e o 3awTtuth Tpehux nuua (3awTuta
nosepwunaya, nManala o6Be3HMLA U APYrUX Oy»K-
HUYKUX XapTuja of BpefHOCTH, 3alTiTa Mmanaua
nocebHMX Npaea).

Y ocmom peny (MpuHYgHU OTKYN akumja u
npaBo Ha Npopjajy akuuja) ypehyjy ce ycnosu 3a
NPUHYZHW OTKYM, NOCTynak nobujarma oasiyke o
NPVHYAHOM OTKyny, MpaBoO Ha NpopAajy akuuja, a
y aesetom geny (JlukBngaumja gpywitsa) HOBUHY
npeactaB/ba UHCTUTYT NPUHYAHE NVKBUAaUuje,
Koja ce nokpehe y 3aKoHOM MponvcaHUM pasJo-
3uma (un. 546 3aKkoHa), a Hag APYLTBOM Y Mpu-
HYAQHOj MMKBMAALMjU MOXKe Ce YBECTU N CTeYa;.

Heo pecetn (MoBe3uBarwe npmMBpPegHUX
ApYyWTaBa) cafpXu unaHoBe Kojuma ce ypehyjy
KOHLIEPH, XONAWHI 1 APYWTBa Ca Yy3ajaMHUM
yuewhem (cross-holding), kKao n yrosope o KoH-
TPONN N ynpaB/batby: MOjaM, 3aK/byymBame, U3-
MEHe 1 NpecTaHakK.

OrpaHak npuBpegHOr ApywTBa feTasbHO je
ypeheH y jepaHaectom pgeny. lNpema 3akoHy,
orpaHak v fas/be HemMa CBOjCTBO MPaBHOTr NuLa,
a gedviHMLWE Cce Kao N3[BOjeHN opraHn3aloHn
[Leo NMpuBpPefHOr ApyLlTBa MOCPeACTBOM KOra
opywTBo obaB/ba AenaTHOCT Y CKNafy ca 3akKo-
HOM (un. 567 3akoHa). MocebHO cy MCTakHyTe
cneundpuUHOCTU orpaHka CTPaHOr NpuBpesHor
LPYWTBa, @ 3aKOH perynuvie npencTtaBHULWITBO
CTPAHOr MNpPUBPEQHOr ApYyWTBa, WTO Takohe
npefcTaB/ba HOBUHY.



46

Oppenbama y nBaHaectom geny (MocnosHa ya-
py»eHba) UMHK ce noBpaTak Ha MHCTUTYT MOC/I0B-
HUX YAPYXeHa, Koja ce AedrHULWY Kao MpaBHa
U@ Koja OCHMBAjy ABa WU BULLE NMPUBPESHUNX
ApywTaBa unm npefyseTtHMKa, pagn nocTm3ama
3ajeHNYKMX NHTepeca, a buno je ypeheHo 3ako-
Hom o npepay3ehrma.’?

TpuHaectn geo (KasHeHe ogpenbe) ogHocu ce
Ha KpMBWYHa Aiena (faBarbe HeUCTMHUTE u3jaBe,
3aK/byyerbe MpaBHOr Moc/ia unyM npepysvMarbe
pagme y cnydajy nocTojarba JIMYHOT UHTEpeca,
noespefe AyKHOCTW M3beraBakba Cykoba WHTe-
peca u noctynare y CKnagy ca orpaHuyerbuma
oBnawhetra 3a 3acTynare), NpUBpefHe npecTy-
ne v npekpLiaje.

Y nocnepwem, UeTpHaecTtoM fAeny perynu-
caHe cy npenasHe u 3aBplHe oppenbe, Kojuma
ce npeasuha ob6aBesa noctojehnx apylwTaBa Aa
ycKknage CBOj KanuTtan ca ogpeabama 3akoHa Ao
nouyeTka tberoee npuiMmeHe, Tj. o 1. pebpyapa
2012. roanHe, ocM ofpenbe Aa je jaBHO akuu-
OHapCKO ApPYLWTBO AYXHO Aa omoryhu paBarbe
nyHomohja 3a rnacame eNeKkTPOHCKUM fyTem (un.
344 cT1. 9) n opgpenbe no Kojoj he ce HoBYaHOM
Ka3sHOM of [BecTa Xwbafa O [ABa MUIMOHa Au-
Hapa KasHUTK 3a NPUBPELHN NPeCTyn NpuBpea-
HO APYLITBO KOje je jaBHO aKLMOHapCKO APYLUTBO
aKo He MocTynu y CcKnagy ca HaBefeHVM YlaHOM
(4n. 586 cT. 1 T. 8. 3aK0OHa).

YcBajatbeM HOBOr 3akoHa O MpPUBPESHUM
APYLITBUMA, HacTaB/beH je pa3Boj Aomaher npa-
BHOI cucTema y obnactu ypehuBama nonoxaja
npuBpenHVX ApYyLITaBa 1 Npefy3eTHMKA, TaKo LUTO
je oa obnact ypeheHa notnyHuje, npeunsHuje n
npaswiHMje. YoueHe HenpaBUIHOCTY NOKYLUAaBajy
ce UCnpaBuTW, Y3 WUCTOBPEMEHO YcKnabuBarbe
ca gupektuBama EY. 3akoHopasay npu Tom fe-
nyje epykatneBHO, objalurbaBajyhu nojeguHe uH-
CTUTYTe BeOoMa [eTasbHO, NoHaB/bajyhn nssecHe
oapenbe Buwwe nyTa, anu U yceajajyhn 3axTese
npakce, Koje je nMpenopy4bnBo y3etn y ob3up
npu HopMmupary oapeheHe obnactu. Mnak, ga nu
ce geTarbHUjUM ypeherem 3alTTe noBepunala,
yBoherem eneKkTPOHCKOTr HaurHa KOMyHMKauuje,
yBohermem MoryhHocT npomeHe cuctema ynpa-
B/bakba W JpyrM HOBUM ofpeabama, anv n nsme-
Hama noctojehux, mory noctuhu xerbeHu pesyn-
TaTW, Nokasahe Bpeme.

19 lMpema oppepbama unaHa 419 3akoHa o npepysehuma
(Cn. nucm CPJ, 6p. 29/96), NOCNOBHO yApYy»etbe Moria
Cy ocHOBaTV ABa unu BuLe npepyseha, ogHOCHO Npepy-
3eTHUKa, paan yHanpehuBarba concteeHor npuspehu-
Batba 1 ycknahvBama cBoje AenaTHOCTU.

CTYOEHTCKA PEBMJA 3A NMPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

Rada Miri¢

New Serbian Company Law adopted

One of the most important legislation for the Serbian
economy, the new Company Law, was adopted on 26th
May 2011, by the Serbian Parliament. This Law, which
will come into force on 1th February 2012, represents
a very significant step to further development of
economic relations in Serbia. It is an attempt to round
and harmonize the all legal acts that are relevant for
an optimal economy functioning. New law is also part
of further harmonization of national law with acquis
communaitaire as a fullfilment of the legal conditions
laid down by Stabilisation and Association Agreement
with EU.

MPUKA3 3AKOHA O USMEHAMA
N AONYHAMA 3AKOHA
O MHBECTULUMNOHUM
OOHAOBUMA

Ceemucnas JaHkosuh

[Moyemkom jyna 2009. 2o0uHe HapodHa ckynwmu-
Ha Penyb6nuke Cpbuje yceojuna je 3aKoH 0 usMeHama
U 0onyHama 3aKOHA O UHBECMUYUOHUM (HOHOO08UM
(Cnyx6eHu enacHuk PC, 6p. 51/09 - oame 3U3UD).
Wako je camo mpu 200uHe paHuje 0oHeceH 3AKOH O
UHBeCMUYUoHUM oHoosuma (CryxbeHuU 2nAacHUK
PC, 6p. 46/06 — daswe 3VI®), ka0 NUOHUPCKU NOJyxe8am
ygoherbd uHcmumyma uHeecmuyuoHux goHdosa' Ha
¢puHaHcujcko mpxuwme Peny6nuke Cpb6uje, cpncku
3akoHodasay je 00sy4uo O0a hpeucnuma cgoja UHU-
yujanHo doHema pewersa. Mada 3akoH o usmeHama
u 0onyHama 3aKoHa O UHBECMUYUOHUM ¢oHOo8UMA
HUje KBAHMUMAMUBHO 8eJIUK, OH UNdK CAOpXUu Heke
CYWMUHCKe npoMeHe 3aKOHA 0 UHBECMUYUOHUM ¢OH-
dosuma (2006). Krwy4yHe npomeHe ce Hasnase, npe cee-
2d, y Mamepuju o2paHuyerba yaazarbd, U mo Kako Ha
CMPAHU UMOBUHe camo2 UHBECMUYUOHO2 hOoHOA, MAKO
U Ha CMPAHU UMOBUHE 4/1aHO8a (hoHOA u Opyuwimed 3a
ynpasseare. [Jpyeu 0eo HoguHa ysedeHux 3U3V1D-om
npemexHo je npoyedypasiHe npupoode, pezynuwyhu Ha
Opyaayuju Ha4yuH pasHe munose pokKosad y ,xusomy”
jeoHo2 uHBecmyuoHo2 hoHAa.

1 WHBecTMUMoHN GOHA je CBOjeBpCTaH NOCPefHUK Ha ¢pu-
HaHCMjCKOM TPXKULUTY, NyTeM KOra ce NpuKyrnsbajy n uH-
BeCTVpajy NPUKyn/beHa HoBYaHa cpeacTBa y pasnuuute
BPCTE MMOBUHE Ha MPUHLUMMMMA CUTYPHOCTU MiacMaHa,
Aancnepsuje prsrka v npodputabrnHocTu.
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1. OrpaHunyemna ynarara

1.1. OrpaHunyerba ynarara
MMOBUHe UHBeCTULMNOHOr doHAa

3aKOHOM O M3MeHama M AonyHaMa 3akoHa o
WHBECTULUHUM GOHOOBMMA YBEAEHO je HeKonu-
KO HOBMHa Ha MnaHy ynarakwa MMOBMHE NHBECTU-
uunoHor doHaa.

MpBo, of caga he ce MOBUHA NHBECTULIMOHOT
¢doHpa mohu ynaratm n y UHBECTULMOHE jeAnHM-
Lie OTBOPEHOT NHBECTULNOHOT poHAaZ. MehyTum,
MOLITO je onwTx NPUHLMM UHBECTULNOHNX OH-
[OBa — Aucnepsuja pusnka, Koju ce octBapyje y
BULUE MarbUX ynarakba y xapTuje of BpegHocTn*
pa3nuunTuX M3gaBanaua, Tako je U MHBecTupare
Yy VIHBECTMLMOHE jefuHULe OTBOPEHOr WHBEC-
TUuMoHor GpoHpa orpaHuyeHo Ha 20% KMOBUHE
WHBECTULMOHOT $poHAA Koju ynaxe>. U He camo
T0. OrpaHunyere NOCToju 1 y Nornegy WHBeCTU-
LMOHMX jeduHMLA Yy Koje ce ynaxe, Tako LITO ce
He MOXe ynaraTv y MHBeCTULMOHE jednHunue oT-
BOpEHOr MHBeCTMUMOHOr GoHAa KOojuM ynpasrba
WCTO APYLUTBO 3a YNpaBsbake Koje ynpas/ba MMO-
BVHOM WHBECTULMOHOT GpoHZa Koju ynaxke. OBrUM
3aKOHO[aBHUM peLleremM ce XTeo CeanTn TPeHA
y perynaTtmsu EBponcke yHuje (EY), anu perynatu-
Ba EY vnak Huje fo Kpaja pocturHyta. Hanme, n-
pekTmBa EY 13 2009. rogmHe® nsysetHo gonywra
W ynarame y MHBeCTUUMOHE jeduHNLIe UHBECTU-
LMoHor ¢poHAa KojM ynpas/ba UCTO APYLUTBO 3a
ynpaB/barbe, MOf YyC/IOBOM [a UNaHOBW WHBEC-
TumoHor GoHAa — ynaravya fajy M3puumto ofo-
6perbe 3a TaKBO ynarate.

Jpyro, MMoBVHa MHBeCTMLMOHOT pOoHAa BuLLe
ce Hehe mohwu ynaraTn y yaene opTaykor u Ko-
MaHauTHor apywTsa. OnpaBgame 3a OBY Mpo-
MeHy Yy perynatueu moxga 6m ce morno Hahu y

3NA3UNO, un. 7.
H. JoBaHoBuh, bep3aHcko npaso, beorpag 2009, cTp. 158.

XapTunje op BpegHocTh (Aasbe: XoB) npeactasbajy nuc-
MeHe 1crpaBe NyTeM KOjuX Ce HUXOB M3faBanal oba-
Be3yje Aa NXOBOM 3aKOHUTOM MMaoLly UcnyHu obasesy
ynucaHy Ha wuma. CaBpemeHa TProBuHa CBe BULLe Nnoa-
CTnye pematepujanusaunjy (Hapouuto cepujckmnx)XoB,
360r Koje ce OHe BULUE He U3Aajy NMCMeHOM 06nuKy, Beh
y enekTpPOHCKOM. MocToju onwTa carnacHoCT ga cy cne-
naehe ocobuHe KibyyHe 3a KBanmduKaumjy HeKke ncnpase
XapTujom of BpeaHocTV: GOPManHOCT, MHKopropuca-
HOCT, BE3aHOCT MHKOopropucaHor npasa 3a ¢opmy 3a
KOjy ce Be3syje 1 npeHoCcMBOCT. Buwe y: Mupko Bacume-
Buh, TpeosuHcko npaso, 9. n3pare, beorpag 2006, cTp.
353.

5 3103, un. 8.

Directive 2009/65/EC of the European Parliament and of
the Council of 13 July 2009 on the coordination of laws,
regulations and administrative provisions relating to
undertakings for collective investment in transferable
securities (UCITS) — parbe Onpektuea n3 2009. roguHe, un.
12.2.(a).
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CaMOM TMOjMy U CMUCIY WHBECTULMOHOTr doHAa
npema gupektneama EY, npema Kojum ce nmo-
BMHa WHBECTULMOHOr GOHAA ynaxke, y NpUHLM-
ny, y npeHocmBe xapTuje o BpefHOCTU (eHr.
transferable securities)”. JacHo je, Jakne, 3alTo ce
He MOXe ynaratu y yaene opTaykor 1 KOMaHAuT-
Hor apywTBa. OBM TMNOBW NPUBPESHNX ApYLUTa-
Ba NpeAcCTaB/bajy APYLWTBa 11U y Kojuma ce yge-
NN He MOry Tako cI060AHO NMPEHOCUTK, Kao LITO
je To cnyuaj ca ygenvma y ApylwTBMMa KanuTana.8

Tpehe, n po 20% VMOBMHE WHBECTULNOHOT
doHOa Moxe ce ynaratu y yaene gpywTBa ca
orpaHmueHom oprosopHowhy.? majyhu y Bugy
onwTtn numut of 10% MMoBUHE UHBECTULMOHOT
¢doHpa ynaraya fa ynaxe y XoB jegHor n3gasao-
ua, NMMWTOM MOCTaB/bEHUM 3a ynarame y ygene
LPYLWTBa Ca OrpaHNYEHOM OfrOBOPHOLWRAY, Haun3-
rnej ce nocTtaB/ba N3BECHa HepaBHOTEXa. Ho, oHa
je camo npvBKAHA, jep yaenu ApyLTBa ca orpaHu-
yeHOM OfroBopHOLWRY He NpefcTaB/bajy XapTuje
Of, BPeOQHOCTN 1 Kao TakBW He MOry rnpejako aa
yTNUY Ha TPXKKMLWHA 36MBaba 1 puUsnKe.

KoHauHo, uetBpTO, 3VA3ND-om pata je mo-
ryRHocT Tek dopmmpaHom poHay fa npekopaum
3apaTe NMMUTE orpaHnYersa ynaramba NMOBUHE Y
NPBUX LWECT Meceun CcBora noctojara.'? LtaBu-
we, ogHocHM uynaH 3UA3NM-a yBoan MHCTUTYT
,CnyyajeBa nopemehaja Ha TpXMWTY” Kaga Ko-
MUCMja 3@ XapTuje Of BPegHOCTU MOXe ANCKpe-
LUMOHO Aa oanyum fga nv Tpeba da paje n ayxe
pOKOBE KOHKPETHOM WHBECTULMOHHOM QOHIY
3a ycknabuBarbe ca IUMUTMMa OrpaHuYerba yna-
ratba. OBakaB, noBnawheH pexum Tek dopmupa-
HOT MHBECTULUMOHOr GpOoHJA Hall 3aKOHOAaBall je
npeyseo n3 npektuse 13 1985. rognHe. !

1.2. OrpaHnyerba HamerbeHa
APYLWTBY 3a yrnpaB/batbe

YHocehu npomeHe y 3O, 3UA3UND ysoam
N HeKe NMPOMEHe Ha MyaHy yCMepaBatba aKTUB-
HOCTV ApYLUTBA 3a yNpaB/batbe.

Mpeo, 3NA3N® npoknamyje npaBuio nyTem
Kora ApYyLITBY 3a ynpaB/bakbe 3abpamyje aa c1u-
ye HernocpegHo unM nocpenHo npeko Tpehux
nuua yyewhe y ynpasrbarby U/ vnn Kanutany apy-
rMX NPaBHUX N1LA, OCMM aKo je TO OQHOCHUM 3a-

7 Council Directive 85/611/EEC of 20 December 1985 on
the coordination of laws, regulations and administrative
provisions relating to undertakings for collective investment
in transferable securities (UCITS) - parbe OdupekTuBa u3
1985. rogune; 33U, un. 7.

8 M. Bacumwesuh, KomnaHujcko npaso, 2. nspnawe, beorpag
2007, cTp. 64

9 31430, un. 8.
10 3NA3ND, un. 9.
11 OupekTnea 13 1985, un. 26. (1).
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KOHOM Y HEKOM Ciy4ajy AO3BO/bEHO. TUMe ce Xe-
neo noctuhn epekaT oHemoryhaBaha ApyLUTBa
3a ynpas/barbe fa gohe y cykob uHTepeca, Tako
LTO 61 6GUNO pasaneTo y 3alTUTU MHTepeca BULlle
pasnuuuTux nNprBpeaHux cybjekata (jeauHuua).
3aKOHOM [103BOJbEHU M3Yy3eTaK Kafa APYLUTBO 3a
ynpaBrbarbe MoXe umaTtu yyewhe y kanutany/yn-
paBrbaky HeKor Apyror NpaBHOr nuua, Tpeba Tpa-
XWUTK, Mpe CBera, y NpuMepy Kaja UCTo ApYLUTBO
3a ynpas/batbe Uma ydyewhe y kanuTany/ynpa-
B/bakby Y BULLE 3aTBOPEHUX MHBECTULMOHUX HOH-
Ll0Ba UnK, NakK, y jeAHOM OTBOPEHOM WUHBECTULU-
OHOM ¢oHAY U jefHOM (MnK BUMLLIE) 3aTBOPEHUX
nHBecTUuMoHmx ¢oHgosa.'2 OBa aprymeHTauuja
ByuYe OCHOB U3 came 3aKoHcKe feduHuuunje 3a-
TBOPEHOT MHBECTULUMOHOT GOHAA, Npema Kojoj je
OH OTBOPEHO aKUMOHAPCKO APYLUTBO, LUTO HYXHO
3Hauu Aa je 1 npasHo nmue.'3

Opyro, 3VA3NO-om ce yBoan peLuere Kojum
ce OpywTBy 3a ynpaB/barke omoryhasa cTuuare
VHBECTUUMOHNX  jeAnHULa/akumnja oTBopeHor/
3aTBOpPEHOr WMHBeCTUUMOHOTr GoHIda Yy W3HOCY
8o 20% HeTo BpegHOCTU MMOBUHE KOHKPETHOr
WHBECTMLMOHOT ¢poHAa (Kojum OHO ynpassba)'4.
OBO pellere je Kpajibe ambuBaneHTo, jep je
nocTM3ameM Lnsba paau Kojer je yBegeHa moryh-
HOCT CTMUakrba yyelwha y uHBeCTULMOHOM GOHAY,
KOjMM, MHaye, ynpaB/ba APYLUTBO 3a YNpaB/batbe,
HermpaHa MoryhHOCT nocTmM3amwa Luba He3aBu-
CHOCTV 1 OfiBOjEHOCTN UHTEpeca APYLUTBA 3a Y-
paBibatbe U VHBECTULMOHOT GOHAA KOojuM ynpa-
B/ba. Ho, ako ce mano gy6sbe pa3moTpu, Moxaa
N HemMa Tako Benuke MehycobHe HecrnojuBOCTM
NPeTXofHO NMOMEHYTUX Lu/beBa. AKO ce MOoKyLla
HanpaBUTX aHanorvja of cMepa akUMOHapCKor
OPYLITBA U Heroee ynpase Ka MHBECTULVOHOM
doHOy ¥ HEroBom ApylWTBY 3a Yynpabibake,
OHJa Ce MOe jacHuje carnegatu onpasAaHoOCT
HOBOYBEAEHOI pelleha, KojuM ce ApywWwTBYy 3a
ynpas/batbe Aaje mMoryRHOCT cTuuarba yyewha
Yy KOHKPETHOM WHBeCTMLMOHOM ¢oHay. Hanme,
y Teopuju KOMMNaHWjCKOr npasa Mnouymme da ce
npobuja ctaB 0 meToay ,CTpaTervje nHTepeca”
Kao jenpHOM of pellerba MPBOT areHUmnjcKor npo-
6nema (NoCToju Ha penaunjy NPUBPEeAHUN CybjexT
- teroea ynpaga).'> MeTopa ,CTpaTtervje uHTe-
peca”, 3anpaBo, 3HaYM UCNpenaeTaHoCT N u3me-
LWAHOCT UHTepeca NpuBpeaHor cybjeKkTa 1 hero-
Be ynpase. To gasbe, Ha HekM HauyuH, nosehasa
6pury ynpaBe 3a nNpuBpPeaHU Cy6jekT Kojum
ynpaBs/ba. Jep, y Kpajiby pyKy, Ta KOHKpeTHa yn-

12 3O, un. 5. ct. 5.
13 3UO®, un. 58.cT.1.

14 3NAO3UN®, un. 1. Ucta moryhHOCT ce Aaje u y norneny
npusaTtHor ¢oHga. Buan 3NA3ND, un.19.
15 M. Bacwmesuh, ,KopnopaTvBHO ynpaB/barbe W areH-

umjckn npobnemu’, | peo, Ananu lMpasHoz pakynmema y
beozpady, ctp. 11.
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paBa He ynpas/ba camo TyHOM MMOBUHOM, Hero
AENMMMYHO N CBOjOM YKONMKO MMa ydyewha vy
KanuTany npuBpenHor cybjekTa Kojum ynpassba.
CnnyHo 6u ce Mmorno TBPAUTU 1 Kafa je pey o VH-
BECTULMOHMM GOHAOBUMA. YKONMKO 61 ApYLITBO
3a ynpaB/batbe NCKOPUCTUNO MOryRHOCT paty y
3NO3ND-y pa ctekHe yyewhe y Kanutany y WH-
BecTMUMoHOM GOHAY KOjUM ynpaBsba, YTONUKO
61 ce TO APYLWITBO 3a yNpaB/bake YYNHUIO CaMO-
OAroBOPHUM, jep He 6u Buwe ,6puHYNo” (ynpa-
B/basio) camo O TyhHoj UMOBMHM, HEFO 1 O CBOjOj
(kojy npepcTaB/ba yyewhe y UMOBUHU OQHOCHOT
nHBecTMUMoHOor doHAa).

Tpehe, 3MO3NO-om je yBegeHa HOBUHa Kap-
POBCKO-OpraHM3aLUmMoHe npvpoge — APYLTBO 3a
ynpas/batbe AyXHO je Aa aHraxyje Hajmatbe jefHor
noptdonno meHaiepa. Tume ce mema unaH 8 cTas
1 31®-a Kojum je 6uno NponrcaHo Aa je ApyLITBO
3a ynpaBsbahbe 1o Qy>KHO [ia aHraxkyje Hajmarbe
no jegHor nopTdonno MeHaiepa 3a CBaku NHBEC-
TMUMOHN doHA Kojum ynpasmba. Obpasnoxkemne
3a HOBOYBe[eHV, MOBOSbHUjM PEXMM 3a APYLUTBA
3a ynpaBs/barbe Tpeba TpaxuTn y Hepas3BuMjeHOCTH
CaMOr MHCTUTYTa MHBeCTULUMoHor doHga y Cpbuju,
Kao U HUXOBOj ManobpojHocTh. Ha Taj HauuH 6m
Ce 3HaTHO ywTeaeno y eKOHOMCKOM cmucny. Uc-
TOBpeMeHO ce nobosbliaBa ynpaB/bayka OCMoO-
cobrbeHOCT ApyLuTaBa 3a ynpaB/bahe jep OHa cafja
HMCY Oy»>KHa fa Mo CBaKy LieHy yrnolbaBajy nopT-
donro meHaliepe CyMHIMBOT 3Hakba, penyTauuje
WCKYCTBa, HEro MOTYy aHraXKoBaTu jeHOr MeHallepa
Ba/baHOr 3Hakba 1 caveKkaTy Ja ce KBaUTETHU Kaj-
POBY OALWIKONYjy NapanenHo ca pa3Bojem CprcKor
TPXKMLWITa MHBECTULIMOHNX GOHAOBA.

1.3. OrpaHunyera y cTrLamy
WNHBECTULNOHMX jeauHNLa YnaHa ¢oHaa

3NO3NO nogmxke necTBULY NIUMNUTA Y CTULLAHY
WHBECTULMOHUX jeAuMHMLUA UNaHOBa KOHKpeT-
Hor mHBecTuumoHor ¢doHaa Ha HMBO ca npeha-
wrnx 10% (pewere 3MD-a) Ha HoBMX 20%!'°.
Objawmete OBe MpoMeHe Yy perynatusm tpeba
TPaXKMUTW HajBULLE Y MpUnKama Koje nocrtoje Ha
durHaHcnjkom TpKUWTY y Cpbuju, a Koje ce oa-
HOCe Ha MHBeCTMpake. TpeHyTHe OKOMHOCTU CY
TaKkBe Aja MHBeCTUUMOHM GOHAO0BM HUCY Nonynap-
HU Mehy cpefbnM 1 HVXKUM CI0jeBUMA CPCKOT
CTaHOBHMWTBA, a 3N je oHemoryhaBao oHe Ma-
nobpojHe Aa ynoxe OHOMUKO KONMMKO xene. 36or
Tora je 3A3NO HanpasBro Komnpomuc usmehy
BPXOBHOI MPVHUMMNA WHBECTULMOHUX GOHAO-
Ba — AuUCMep3nje pr3nKa U XKerbe ManobpojHuX
CPMCKNX NHBECTUTOPA Aa YNaxy Yy NHBECTMLMOHE
¢doHpoBe. Taj komnpomuc je HaheH Ha 20% KmMo-
BMHE UHBECTULMOHOT GpOoHIa Koje moxe cTehu je-
[aH HEeroB unaH.

16 3NA3UND, un. 14. cT. 1.
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2. OrpaHunuetrbe 3adyKnBara
WNHBECTULUMOHOT poHaa

3O je npeyseo pewere of Aupektuse u3
1985. rognHe, npema KoMe MHBECTULMOHN GOHA,
y npuHUKMny, He 6u Tpebano fa ce 3agyxyje npe-
Ma Tpehrma, mocpefncTBOM CBOr ApYylTBa 3a
ynpaB/bare, Kao 1 fa je 1U3y3eTHO JO03BOJ/beHO
NPUBPEMEHO 3aAYXUTU WMHBECTULMOHU GOHA Y
CBPXY Mojayarba NMMKBUAHOCTU HajBULIE Y U3HOCY
00 10% BpeaHOCT! UMOBUHE OHOCHOT poHaa.!”
Y 3NA3NO-y je npoMerbeH 0Baj PEXUM 3afyKu-
Batba Kako y nornegy NMMuTa JO KOra ce MoXe
3afy>KNUTK, TaKO 1 'y Norneay poka 1 Mmetoaa 3agy-
XuBama. Tako je npema 0BOM 3aKOHY J03BO/bEHO
3ay’KMBaTU MHBECTULUMOHM GOHA ca POKOM OT-
nnate u go 360 faHa, a noseharbem poka noeeha-
Ba Ce€ W IMMUT OO KOra Ce MHBECTULMOHUN GOoHA
MOXe 3adymnBatn — caga je 1o go 20% BpegHoc-
T UMOBWHE VHBECTULMOHOT $poHaa.'8

3. HoBuHe y nornegy pokosa
Koje ce ysoge 3/ 3ND-om

Morno 6u ce TBpaUTK Aa Cy HOBOyBefeHa pe-
Lekrba y nornefy pokoBsa HajornpasfaHuja of CBUX
HoBVHa yBegeHux 3VO3ND-om, jep npencrasmbajy
OApa3 AUPEKTHOr CyoyaBakba CPrCKUX MpaBHKKa
ca NPUMEHOM MNAZor NHCTUTYTa KakBU Cy MHBEC-
TMUMOHM doHAO0BW. HOBMHA je HEKONIMKO.

MpBo, ckpaheH je poK Yy OKBMPY Kora je
LPYLWITBO 3a YynpaB/bakbe [AyXHO Aa obaBectu
unaHoBe WHBECTUUMOHOr PoHJa O MpomMeHama
npasuia NOCAOBarba U APYrMxX OMNWTUX akaTta, 1
TO ca noctojehnx 30 gaHa Ha HoBoyBefeHux 15
pjaHa.!?

Opyro, unaHom 5 3NA3N®D-a merwa ce unaH
25 ctaB 5 3/®-a Ha Taj HauMH WTo ce Gpue oa-
pefH/La O POKOBMMA Y OAHOCHOM cTaBy. [ome-
HyTUM unaHom 3/®-a Hopmupajy ce obasese Ko-
MUCKje 3a XapTuje of BPedHOCTN Y Cyyajy Kaga
OoAJlydyje O JaBarby [03BOJIE 3a paj APYLITBY 3a
ynpassbatbe. 1o paHujoj Bep3nju ctaBa 5 (3U0),
Komucuja je morna fa ogpenv pok 3a yrnoTnyka-
Barbe 3axTeBa (3a M3paBarbe AO3BONE 3a pajg) Ao
Hajsuwe ocam faHa. [Mpema HOBOj Bep3nju Mo-

17 3U®, un. 49 ct. 1, Qupektnea n3 1985, unaH 36. Tpeba
HarnoMeHyTW Aa Ce y OAHOCHOj ANPEKTUBU He MOMUHbe
CTPVIKTHM POK OTMyaTe Ayra nyTeM Kora ce UHBeCTUUN-
OHV QOHJ 3apyXyje, Hero ce apxaBama unaHuuama EY
OCTaBs/ba fla Ce ycKnafe cnpam cBojux notpeba n nHTe-
peca y oKkBup ,npuBpemeHocTU” (eHr. temporary basis)
npenmMeTHe TpaHcakuuje. Y Hawem 3/®-y nomeHyTa
NPVIBPeMeHOCT ce M3pa)aBa Kao KOHKpeTaH pok o 90
faHa.

18 3NA3ND, un. 16.
19 3NA3UN®, un. 4.
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meHyTor ctaBa (3MA3UD), Komucnja suwe Huje
OorpaHuyeHa y nornegy ogpebrBaka [yKuHe
pOKa 3a ynoTnyhaBahe MNofHecKa ApyLlTBa 3a
ynpassbatbe, Beh no cBojoj cnobogHoj npoueHn
MO>Ke OAPEeAUTM N POK AYXM Off 0CaM JaHa.

Tpehe, yBoamn ce NpeumnsHOCT Y HaurHy payy-
Hahba poKa of MeT AaHa 3a OTKYMN MHBECTULMIOHUX
jeavHuUa unaHa oHAa, a of ctpaHe ¢doHpa. Mpo-
MeHom yBefeHom 3A3VD-om Taj pok caga n3Ho-
CU MeT pagHuX AaHa, WTO 3HayajHO AONPUHOCK
NnpaBHOj CUFYPHOCTM 1 13beraBarby NoOTeHUMjan-
HUX cnopoBa.2o

KoHauHo, 3UA3UD-om ce xenn ybp3aTu npo-
ueaypa npumonpeaje Ay»KHOCTW Ca APYLUTBA 3a
ynpaBJbatbe Ha ,KacToan” 6aHKy Kaja je ApyLuTBy
3a ynpaB/batbe ofy3eTa [O3BOMa 3a paj, Kao u
y Cnydyajy Kapa jefHa ,Kactogm” 6aHka ycTyna
LOYXHOCTU ApYyroj ,Kactogn” 6aHuu y nornegy
KOHKpeTHor ¢oHpa. Y oba cnyyvaja, HaBejeHM poK
je ocam pgaHa no 3M®-y, [OK MO HOBOM peXUMmYy,
pexumy 3UO3ND-a Taj pok mCTUYe HapegHor
AaHa no goraharby nomeHyTe cutyayuje.?!

Svetislav Jankovic¢

Review of the Law amending Law on
Investment Funds

In this paper author tried to explain and justify
substantial changes in The Law of investment funds of
2006, which Serbian Parliament enacted in middle of 2009
by the way of Amendment act. Although the Amendment
act is not big in quantitative sense, the solution which
it brings is significant for future legal life of Serbian
investment funds. It should be mentioned, that now
investment company may invest in investment fund in
which it serving duty of governance. Also, the Amendment
act of 2009 stipulates that property of investment fund
can freely invest, considering the scope of invested
property and sorts of assets in which it can invest. As one
of the reasons for which The Law of investment funds is
amended and changed, author find in implementing EC
directives in Serbian legislature, especially in the first and
last EC directive which regulate investment funds. The EC
directive deals with investment funds is Council Directive
85/611/EEC of 20 December 1985 on the coordination of
laws, regulations and administrative provisions relating
to undertakings for collective investment in transferable
securities (UCITS) and the last is Directive 2009/65/EC
of the European Parliament and of the Council of 13
July 20090n the coordination of laws, regulations and
administrative provisions relating to undertakings for
collective investment in transferable securities (UCITS).
In the end of review it has been explained the novelties
regarding the terms.

20 31A3N®, un. 15.
21 31A3NO, un. 18. n un. 20.
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MPUKA3 3AKOHA
O TPXKUWTY KANMUTANA

PaHko Cosusv

Y okeupy pegopme ¢puHaHcujckoz cekmopa, Ha-
pOOHa ckynwimuHa Peny6nuke Cpbuje ycgojuna je Hosu
3akoH o mpxuwmy kanumana (Cnyx6eHu enacHuk PC,
6p. 31/2011) 5. maja 201 1. 200uHe. O8aj 3aKoH je cmynuo
Ha cHazy ocmoz 0aHa o0 objasmwusarba y CryxbeHom
enacHuky PC, a npumersugahe ce no ucmeky wecm me-
ceyu 00 0aHa He20802 cMynarbd Ha cHazy. Kao ocHosHu
yusreesu OOHOWEHA 0802 3AKOHA UCMUYY ce 3awmuma
uHgecmumopad, obesbeherve npageoHo?, egpuKkacHoz u
MpaHcNapeHmMHoz MpXuWmMma Kkanumana u cCMarberbe
cucmeMcKoe2 pu3uKa Ha MpXxuwimy Kanumarna.

HoBM 3aKOH O TPXKUWTY Kanutana HacTtao je
Kao pe3ynTaT BULIEeMeCeYHNX aHann3a TpeHyTHor
CTatba Ha GMHAHCKjCKOM TPXKMLWITY, carnefaBarba
noctojehux npobnema y HeroBoMm Opxem pas-
BOjy 1 OYHKLMOHMUCakY, Kao 1 NoTpeba Herosux
yyecHuKa 3a ogpeheHnm msmeHama Koje Tpeba
Aa AONprHecy fa ce oBa 06nacT ypean Ha ofro-
Bapajyhu n caBpemeHmju HaurH. C 0631pPoM Ha TO
Aa Penybnuka Cpbuja ycarnalwasa cBoje nponuce
ca npaBom EBponcke yHuje, ann 1 360r Texme
npuBpeaHnx cybjekaTta Kao yyecHrKa Ha GUHaH-
CUjCKOM TPXMLITY Aa ce AoMahe TpXuwTe Kanu-
Tana yYvMHU aTpPakTMBHWM Kako Aomahum, anu
jOW BaXkHMje CTpaHMM MHBECTUTOPMMA, YKa3ana
ce noTpeba 3a JOHOLIEeHEM OBOI 3aKOHA. 3aKOH O
TPXWLWTY Kanutana y BeNMKoj Mepu ce ocnakba Ha
AnpekTuBe EBporncke yHuje u3 oe obnact.!

3a pasnuKy Of 3aKOHa O TPXKMLITY XapTunja of
BPeOHOCTU N APYrMX GUHAHCUjCKNX MHCTPYMEHa-
Ta, 3aKOH O TPXKULITY KanuTana (3akoH) He3HaTHO
je 06UMHMjK — ma 305 unaHoBa pacnoferbeHUX y
15 nornassba.

1 Directive 2004/39/EC of the European Parliament and
of the Council of 21 April 2004 on markets in financial
instruments - MIiFID; Directive 2004/109/EC of the
European Parliament and of the Council of 15 December
2004 on the harmonization of transparency requirements
in relation to information about issuers whose securities
are admitted to trading on a regulated market and
amending Directive 2001/34/EC; Directive 2003/71/EC of
the European Parliament and of the Council of 4 November
2003 on the prospectus to be published when securities are
offered to the public or admitted to trading and amending
Directive 2001/34/EC; Directive 2003/6/EC of the European
Parliament and of the Council of 28 January 2003 on insader
dealing and market manipulation; Directive 97/9/EC of the
European Parliament and of the Council of 3 March 1997
on investor-compensation schemes.
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Y npeom nornasmy (OcHoBHe oppenbe) pate
cy pedrHULmje HajBaXHMjUX MHCTUTYTA, Koje Cy Y
noTnyHoCTn ycknaheHe ca anpektuBama EY, kao
WTOo cy OMHAHCUCKN WHCTPYMEHTU, MpeHocuBe
XapTuje of BPeAHOCTU, NHBECTULMOHE 1 JofaTHe
ycnyre, UHBECTULMOHO APYLITBO, NHBECTULMOHU
caBeT, npernopyka, NpopecnoHanHn KnnjeHT, opra-
HU3aTOp TPXKNLUTA, PETrYINCAHO TPXKULITE, MYNTW-
natepasnHa Tprosauka nnatpopma, OTL, TpxuLwTe,
KBanMQrKOBaHN NHBECTUTOP, KOHTPOSIa, jaBHa no-
Hygza. Y unaHy 2 3akoHa gebuHuwe ce myntunate-
panHa Tproeauyka nnatdopma (MTI) Kao mynTuna-
TepasnHu CUCTEM KOjU OpraHu3syje, OQHOCHO KOjuM
yrnpaB/ba OPraHM3aTop TPXKULITa WK WHBECTU-
LUMOHO ApYyWTBO 1 Koju omoryhaBa M onakiiaBsa
cnajarbe uHTepeca Tpehux nuua 3a KynoBuHy ©
npoaajy GMHaHCKjCKMX MHCTPYMeHaTa y CKnaay ca
Herosum obasesyjyhm npaBuvnMma v Ha HauuvH
Koju goBoau OO 3ak/byuyerba yrosopa. OTL, Tp-
XKULWTe je ceKyHAapHO TpXKuULLTe 3a Tproeake ¢u-
HaHCNjCKNM MHCTPYMEHTUMA KOje He Mopa Aa Uma
opraHmM3aTopa TPXKULUTa U YNj CUCTEM TProBama,
nogpasymeBa mnperoBapame wusmehy npopasua
N Kynua GUHAHCUJCKMX UHCTPYMeHaTa ca Lubem
3aK/byyera TpaHcakuuje. Takohe, TakcaTMBHO je
HaBefeHa nncta PUHAHCKjCKNX MHCTPyMeHaTa 1
WNHBECTULMOHUX ycryra.2

Y pgpyrom nornae/by 3akoHa HaBofe ce OcC-
HOBHa obenexja GUHAHCWJCKNX WMHCTPyMeHaTa.
M HOBW 3aKOH, Kao U MPEeTXOAHU, OCTaje Ha CTa-
HOBMLWTY ObaBe3e M3gaBaka U Hyherwa PUHaH-
CMjCKUX MHCTPYMeHaTa Yy [emaTepujasin3oBaHoj
dbopmu. 3akoHOM ce nponucyjy GUTHN enemeHTx
LemaTepujann3oBaHnxX akuuja, obsesHuUa 1 oc-
Tanux GUHaAHCKjCKUX HCTPYMeHaTas.

Y Tpehem nornaeby (JaBHa NOHyAa, YKIby-
yere y Tproearbe U M3y3euu) NCLPMHO je npu-
Ka3aHa jaBHa NoHypa u ycknaheHa ca usyseuuma
ofi obaBese objaB/bMBatba NPOCMEKTa 3a jaBHY
noHyAy Kao y ampektusu EY o npocnekty Koju
ce objaB/byje NMPUIMKOM jaBHe MOHyHe XapTuja
oA BpegHocTU. Ha MoTNyHO HOB HauuH, 3aKOH je
nponucao ogpefbe Koje ce oagHOCE Ha BaNMAHOCT
npocnekta. lNMpocnekT 3a ynyhusare jaBHe no-
Hyfe Uan yK/byyera y Tpropare Ha perynmcaHo
TpXxuwTe nnu MTI BannaaH je 12 meceum HakoH
06jaBrbrBatba, NOA YC/TIOBOM [a je MPOCMeKT fo-
nyrweH, No noTpeby AoAaTKOM NpocnekTa C Ho-
BMM MHPOpMaLMjama O M3paBaoly M xapTujama
o[l BpeAHOCTM Koje he 6UTK y jaBHOj MOHYAM UK
YKJbyueHe Ha perynucaHo tpxuwTte nan MTT1. To
nofpasymeBa n3fjaBatbe XapTuja of BPefHOCTU Y
TOKY 12 meceL camo Ha OCHOBY jedHOr npocre-

2 3aKkoH o TpXWWTYy Kanutana, Ciyxb6eHu enacHuk PC, 6p.
31/2011, un. 2.

3 3aKoH O TPXKULWITY KanuTana, un. 6-8.
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KTa, unje objaBrbmBarbe ofgobpaBa Komumcumja 3a
XapTuje of BpegHoCTU. TMe je NojefHOCTaB/be-
Ha npouepypa, 1 omoryheHa ywTefa TPOLUKO-
Ba. Jow jegHa HOBMHA je NOCTOjakbe noderbeHor
npocnekTa. O6aBe3HN efleMeHTN NPOCneKTa Koju
je cactaB/beH 13 Buwwe NocebHMX AOKyMeHaTa cy
LOKYMEHT O pernctpauuju Koju cagpxu nHeoop-
Maumje o0 1M3gaBaoly; JOKYMEHT O xapTujama of
BPEeAHOCTU KOju cagp»ku nHpopmaLmje o xapTuja-
Ma Koje ce Hanase y jaBHoj noHyau unu he 6utn
YK/byYeHe Ha perynncaHo TpKULLTEe, OfHOCHO
MTI; ckpaheHmn npocnekT.* Y oBom fgeny Takohe
je feTarbHO NpuKasaH U CTaTyC KBaNMPpUKoOBaHUX
WHBECTUTOPA, Y CMUCY HaBohera NpaBHUX Nu1La
Koja Taj cTaTyc fobujajy camum CTynamem Ha CHa-
ry 3akoHa (Hnp. Penybnuka Cp6uja, ayTOHOMHe
NoKpajuHe 1 jedvHUUE NoKasliHe camoynpase,
HapogHa 6aHka Cpbuje, mehyHapogHe u HagHa-
LMOHaNHe MHCTUTYLUNje NTA.), ann 1 Apyra npaBHa
n1ua Koja Mopajy fila UCNyHe Hajmatbe fBa of clie-
nehux ycnosa npemMa roguilbem GUHaHCUjCKOM
M3BELTAjy: fa MM je npoceyaH 6poj 3anocneHnx
TOKOM MocCnoBHe roanHe sehu op 250; ga um
YKYMHa MMOBWHa U3HOCK NPEKO 43 MUINOHa eBpa
Yy AUHAPCKOj NPOTMBBPEAHOCTY; id UM FOAMLLHN
npuxoA npematuyje n3Hoc og 50 MunnoHa eBpa y
AVNHAPCKOj NPOTUBBPEAHOCTW.?

Y yeTBpTOM Mornaeby ypeheHo je cekyHOap-
HO TproBawe XapTujama of BpeaHocTu. OBuMm
3aKOHOM K3BpLUEHa je peopraHmM3aumja gocaga-
WHer GUHAHCUJCKOT TPXKMLWITA Y OJHOCY Ha 3a-
KOH O TPXMLUTY XapTuja of BPeAHOCTU 1 APYTrUX
bUHaHCNjcKNX MHCTpyMeHaTa 13 2006. roguHe.
HanywTeH je nojam opraHn3oBaHO TPXKULLUTE, KOjU
je nHaue Heno3HaT y 3akoHogdascTBuMa EY, a yBe-
[EHO je perynucaHo TpXKuULTe, MynTunatepasnHa
TproBauka nnatdopma, OTL, TpxkuwTed. Perynuca-
HO TPXULLTE je MynTunaTepanHu CMCTEeM KOju op-
raHu3yje, OfJHOCHO KOjuM ynpas/ba OpraHu3aTop
TPXKULWTA 1 Koju omoryhaBa 1 onakLiasa cnajarbe
nHTepeca Tpehnx nuua 3a KynosuHy ¥ npogajy
bUHAHCNjCKNX MHCTPYMEHATa, Ha HauvH Koju Jo-
BOAM OO 3aKsbyyerba yroopa. lNponucyje ce ga
perynvcaHo TpXuLTe Mopa nmaTu 6ap jegaH cer-
MEHT 3a TproBare akLujama Koje je opraH13oBa-
HO Kao NUCTUHT. Kao HOBO MeCTO Tprosama yBoam
ce MynTunatepanHa Tprosauyka nnatdopma, Kojy
OpraHusyje, OAHOCHO KOjOM ynpaBiba opraHu3a-
TOp TPXKNLUTA NN MHBECTULIMOHO APYLUTBO U Koje
OJlaKLlaBa crajake UHTepeca Tpehux nuua 3a Ky-
MOBUHY M NMpoAajy PUHAHCKJCKUX MHCTPYMeHaTa
y CKnapy ca werosum obasesyjyhvm npasunvma
M Ha HauMH KOju OOBOAM [0 3aKJbyuera YroBo-

4 3aKOH O TPXMLWITY KanuTana, un. 17.
5 3aKoH o TpXKUWTY KanuTana, un. 14.
6 Buwe o Tome: Inpektnea MiFID.
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pa’. MTI mopa MMaTh opraHM3aTopa TPXKMULUTA
KOju MOXe OUTU WMHBECTULMOHO [ApPYLTBO. 3a
ob6aBsbarbe AENaTHOCTN HEeOMNxOoAHa je A[o3Bona
Komucurje n myntunatepanHn cUctem Koju Boau
cyyerbaBaky NOHyfe 1 notpaxwe. Takohe, npo-
NUCaHn Cy YCNOBW KOje PeryamncaHo TpXuwTe n
MTI1 mopajy ncnyHuTtn y nornegy TpaHCnapeHT-
HOCTM Npe 1 Nocsie TproBaka, Kao n obaeese 13-
BellTaBakba O TPaHcaKuumjama.

Jow jegHa HOBMHaA OfHOCK Ce Ha YC/IOBe Moj
KOjuMa ce jaBHO APYLITBO MOXe WCK/byunmTn Ca
perynncaHor TpxuwTa, ogHocHo MTTL. Y nutary
je oTKyn akumja of HecarnacHUX akLMoHapa, Kaga
jaBHO OpYLITBO TPOYETBPTUHCKOM BERMHOM CBUX
aKLUMOHapa oanyum ga ce UCKbyuu ca perynmca-
HOI TPXMLWTa, ogHOoCcHO MTTI. HecarnacHum akuum-
OHapuma n3gaBanal je y obaBe3n ga NOHyAW UC-
nnaTty ogrosapajyhe HakHage y 3ameHy 3a akuuje.
OBakBa onumja n3nacka ca TpXKuLLTa NOCTOoju CamMo
3a jaBHa ApyLwTBa Koja nmajy mare og 10.000 ak-
LMOHapa 1 3a umje akumje He NoCToju UHTepec Ha
TPXULLUTY.

Y 3aKOHYy O TPXULLTY KanuTasia HanyLlwTeHo je
Haueno KOHUeHTpaLuje 3a Ay>KHUUYKe XapTuje of
BpedHOCTW, Koje je nofpasymeBano Aa nocroju
jedHO LeHTpanHO MeCTO Ha KOome ce CyyesbaBajy
MOHYZa U NOTpaXtba OBMX xapTuja. MpeasrheHo
pelwetbe omoryhaBa cnobofHO Tprosarbe Iy»K-
HUYKUM XapTujaMa of BpPefHOCTU, C 0631pPOoM Ha
TO [a ce MOXe 00aB/baT! UCTOBPEMEHO Ha pery-
nucaHom TpxuwTy, MTI, OTL TpXnWwTy nnu Ky-
NONPOAAjHUM YyroBopuma.

MNornaB/be Koje ce OQHOCK Ha AYXHOCTW W3-
BellTaBatba jaBHUX ApYyLUTaBa O CBOM MOC/IOBakby
nobosbLIaHO je pagn epuKacHujer, TPaHCNAPEHT-
HUjer M WCTUHUTOr W3BellTaBarba jaBHOCTU, Ca
uubem aa gonpuHece sehoj 3alTMT UHBECTUTO-
pa. OMHaHCNjCKO M3BeLUTaBakbE jaBHMX ApYLUTaBa
ycknabeHo je ca [lupekTtusom EY o TpaHcnapeHT-
HOCTW. Y CKnagy ca OBOM AUPEKTMBOM CKpaheHu
CY BPEeMEeHCKM Nepuoan y Kojuma ce AoCTaB/bajy
¢uHaHcnjckn  m3BewTaju. ObaBe3a 06jaBrbu-
Batba roAmwwmnx GUHAHCKMjCKMX W3BELWTaja ca
n3BeLwTajem pesm3opa je go 30. anpuna Tekyhe
rogviHe, a MNONYroAvLWHbUX HepeBUAMPaHUX W3-
BelTaja y poKy of 60 faHa o 3aBplueTka npsor
nonyroguwTa. JaBHO APYLITBO YMjUM Ce XapTuja-
Ma of BPeQHOCTU Tpryje Ha NUCTUHIY perynnca-
HOI TPXKULUTa AY>KHO je Aa o0bjaBM KBapTaiHU U3-
BellTaj Y poKy oA 45 gaHa no 3aBpLUETKY CBaKor
TpoMeceuja. 3a M3paBaoue uuvje Cy XapTuje of
BPEAHOCTWN YK/byYeHe Ha CermeHT perynucaHor
TPXKULLTA KOjW HUje NINCTUHT, Nponucyje ce obase-

7 3aKkoH O TPXMWTY KanuTtana, un. 2, Directive 2004/39/
EC of the European Parliament and of the Council of 21
April 2004 on markets in financial instruments, article 4.
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3a nonyrofuviluher n3BellTaBama. 3a M3gaBaoule
unje cy xapTtuje ykibyyeHe Ha MTIT nponucyje ce
ob6aBe3a focTaB/batba roauwbX GUHAHCKjCKAX
n3BellTaja.8

Y nornae/by Koje HOCU Ha3uB 3noynotpebe
Ha TpXWUWTY, perynuwe ce 3abpaHa MaHunyna-
TUBHWX, HEMOLWTEHWX, N OCTaNUX HeA03BOSbEHMX
pagry Be3aHUX 3a KyrnoBUHY M NPOAajy XapTuja.
DNaTa je pedmHuLMja nHCajaepcke nHdopmauyije,
Kpyr nuua Koja noceflyjy Taksy vHbopmauujy u
HxoBa ofrosopHocT. Ogpenbe oBor nornassba
3akoHa ypeheHe cy y cknagy ca Oupektusom EY
O TPXMLWHUM 3110ynoTpebama. Y 3aKoHy ce npsu
nyT perynuwe npenopyka. lNpenopyka ce gedpun-
HULLe Kao NCTpaxnBahe unu gpyra nidopmauuja
Kojom ce n3puunTto mnu npehyTtHo npenopyuyje
UM npepnaxe cTpaTerwja ynarawa y nornegy
jegHor nnu Buwe GUHAHCUjCKNX MHCTPYMEeHaTa,
OOHOCHO M3aaBanaua GUHAHCUJCKUX WHCTpyMe-
HaTa, YK/byuyjyin CBako MULI/beHE O TPEHYTHO]
unu 6yayhoj BpegHOCTU 1 LeHU TUX MHCTpyMe-
HaTa HaMereHNX ANCTPUOYLMOHOM KaHany uam
jaBHOCTW. [aBanay npenopyka je ¢$Gu3MyKo unm
npaBHO nuue Koje u3pahyje wnm auctpmbympa
npenopyke npu obas/baky CBOje Npodecuje nnm
CBOje MOCJIOBHe [eNaTHOCTU, a AUCTPUOYLMOHN
KaHan je KaHan nyTem Kojer uHpopmaumja nocrtaje
jaBHO pocTtynHa nnu he npuctyn nHdopmaumjama
nUmatu Benukm 6poj nuua.’

OBMM 3aKOHOM je perynucaH jefaH NOTMyHO
HOBM UHCTUTYT — QOHJ 33 3aWTUTY NHBECTUTOPA.
DoHp 06aBsba 4eNaTHOCT Y CBPXY 3aLUTUTE NHBEC-
TUTOPA, OAHOCHO KNKWjeHaTa, Ymja Cy CpeacTBa unm
bOUHAHCUJCKN UHCTPYMEHTU U3NOXKEHU PU3UKY Y
Cnyyajy CTevyaja MHBECTULMOHOT ApYLITBa, Kpe-
OVTHE MHCTUTYLMje nan OpyLTBa 3a ynpas/bate
Koju ob6aB/bajy ycnyre unvm akTuBHOCTV npeasurhe-
He 0BMM 3akoHOM. QoHA HemMa CBOjCTBO MpaBHOT
Nvua, era opraHusyje 1 wbrMe ynpasiba npas-
HO Nnue Koje je pobuno goseony of Komucuje.
YnaHctBO y poHAy je 0b6aBe3HO 3a MHBECTULMOHO
APYLWTBO Koje je oBnawheHO Aa Ap»M HOBYaHa
CpeAcTBa KnujeHaTa, KpeguTHY WHCTUTYUUjY W
APYLWTBO 3a ynpas/bate. NHnumjanHn gonprHoc
¢doHpa n3Hocm 5.000 eBpa y AUHAPCKOj MPOTUB-
BpeaHoCTW. [NoTpaxuBama KnnjeHata ocurypaHa
cy fo BpegHoctn of 20.000 eBpa y AMHAPCKO]
NPOTMBBPEAHOCTM MO KNnjeHTy unaHa Qoxpa'o.
Tume je cTBOpeHa MOryRHOCT 3a OAroBOpHMje 1
cTabunHmje nocnoBame NMUUEHUMpaHux cybjeka-
Ta Ha TPXKMLLUTY KanuTana, Kao 1 Behy 3alWTuTy nH-
Tepeca UHBeCTUTOPA.

3a pasnnKy Of 3aKOHa O TPXKMLITY XapTunja of
BpenHocTn 13 2006. rognHe, y KOme je 6poKkepcKo-

8 3aKoH O TPXKULWWTY KanuTana, un. 50-54.
9 3aKoH O TPXKULWITY KanuTana, un. 87.
10 3aKOoH O TPXMWTY KanuTtana, un. 134-140.
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OVnepcko ApywTtBo AedUHUCAHO Kao npuBpes-
HO APYLWITBO Koje ce, Nof MojayaHUM LpXKaBHUM
HaA30poM, 6aBy TProBUHOM BpeAHOCHMLaMa Kao
CBOjOM MCK/byurBoM genatHowhy,'’ y HoBoM 3a-
KOHyY ce AedpuHNLLIe Kao MHBECTULMOHO APYLUTBO Y
yvje pefloOBHe aKTUBHOCTY CNaja npyare jegHe
WUNN BULIE MHBECTULUMOHUX ycnyra Tpehum nu-
uuma, Tj. npodecmoHanHo obaB/bare jefHe Unu
BULLE VIHBECTULMOHUX aKTMBHOCTW.'2 OBUM 3a-
KOHOM nosehaH je H1MBO NOTPe6HOr MUHUMaNHOT
Kanutana y cknagy ca MHBEeCTULMOHUM yCyrama
N aKTMBHOCTMMA KOje VHBECTMLMOHO APYLITBO
npy»a og 125.000 go 730.000 eBpa y AMHAPCKOj
NPOTMBBPEAHOCTY, Ca LWbEM 3alITUTE UHBECTU-
Topa. Takohe, npeasmheHa je obaBesa MHBECTU-
LUMOHMX ApYylITaBa Aa ynpaBibajy pusnuMmMa, Aa
naeHTMOUKYjy 1 npouemwyjy pusMke Kojuma cy
N3NOXEHW Y CBOM NOC/IOBakbY. Y 3aKOHY ce HaBo-
AV WMpOKa nenesa pmsnka Kojuma je MHBeCTULm-
OHO APYLUTBO M3JIOMKEHO: TPXKULIHN PU3NLK, Kpe-
OUTHU PU3KK, PU3UK INKBUAHOCTM, OMNepaTuBHU
PU3NK, PU3KK W3NIOXKEHOCTN Npema jeAHOM NuLy
Ny rpynu nosesaHux nuua. Y 3akoHy ce npo-
nucyje obaBe3a 6aHKaMa Koje BpLUe HeKy of OcC-
HOBHUX MHBECTULMOHUX yClyra 1 akTMBHOCTM Aa
Mopajy 6uTn oBnawheHe og Komncuje n fa umajy
nocebaH opraHusaunoHu geo. MponucaHo je n aa
oBnawheHa 6aHKa He Moxe obaB/baTV MOCNOBE
opraHu3aTopa TpXuLTa.

3aKkoHoM je perynucaH n LleHTtpanHu perncrap.
MponurcaHa je genaTHoOCT, opraHu3auyja, obasese
y norneay KnvMpviHra n cangupama, kao U npeHoc
npasa M3 xapTuja 1 ynuc npasa Tpehnx nuua, yc-
NOBW 3@ YNAHCTBO 1 HAYMH U3BELLTaBama. '3

Ocym ycarnawaBaka ca NMOMeHYTUM OUpeK-
TMBamMa EY, HOBMM 3aKoHOM ce NMocTuXe 1 BUCOK
cTeneH ycarnaweHocTtn ca /0SCO npuHuunmma,'
npe ceera ga je Komuncuju 3a xaptnje og BpeaHoC-
T Kao Ha30pHOM OpraHy faTt notpebaH cTeneH
CaMOCTanHOCTM K He3aBuUcHOCTW. [lpowwnpeHe
cy mepe Koje Komucmja Tpeba pga cnposogu y
NOCTYNKY HaA3opa, ca uubem fa obe3benn Kea-
nuTeTHUje n edukacHmje cnpoBohere Heonxoa-
HUX aKTMBHOCTU M [OMNPUHece YCNoCTaB/baky
noTpebHOr NHTerpuTeTa OBOr Ha30PHOTr OpraHa.
[pyMeTHO je 1 TO Aa je 3akoHOAaBal Ha Kpajy
CBaKor nornae/ba nponucao oaroapajyhe og-
penbe Koje ce ofjHOCe Ha Mepe 1 aKTUBHOCTU Koje
Komucurja npegysnma v npumerbyje y nocTynky
Hapa3opa y okBupy oapeheHe obnactu.

11 3aKoH O TPXKULWITY XapTuja of BpegHoOCT! 1 apyrux ¢pu-
HaHCUjCKNUX WHCTpyMeHaTa, CiyxbeHu enacHuk PC, 6p.
47/2006, un.123. Buwe o Tome: H. JoaHoBwuh, bep3aHcko
npaso, beorpag 2009, ctp. 115.

12 3aKOoH O TPXMLWTY KanuTtana, Yn. 2, Tauka 5.
13 3aKOoH O TPXMWTY KanuTtana, un. 215-238.

14 [octynHo Ha appecw: http://www.iosco.org/library/pub-
docs/pdf/IOSCOPD154
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Y npeTtnocnenrem nornaesby (KasHeHe oapen-
6€e) 3aKOH Nponucyje KpUBMYHA Aena, npuspesHe
npecTyne 1 npekpLuaje. 3aKOHOM Cy MponucaHa
cnepeha KpuBMYHa fena: 3abpaHa MaHunynauuje
Ha TpXUWTY; Kopuwhere, OTKpUBarbe U Mpe-
nopyunBare UHCajaepcknx nHbopmaumja 1 He-
oBnawheHo nNpyKarbe NHBECTULMOHNX ycayra.!>

Kao 3amepka HOBOM 3aKOHY MOXe Ce Mpuro-
BOPUTM CyBMLIHA YynoTpeba aHrmmsama, ynpkoc
nocrtojary fomahux nspasa. Kao cnopHo peluere
Y 3aKOHY MOry ce MOMEHYTU WHCTUTYTU KOju Cy
NpBY NyT YBeAEHW Y Hall MPaBHU XMBOT, C 063u-
|POM Ha HELOBOJbHO Pa3BujeHy MOC/IOBHY MPaKCY.

Y3umajyhm y 063up OCHOBHE LMIbEBE 3aKo-
Ha, a TO Cy 3aWTUTa WHBeECTUTOpa, 06e3beherbe
npaBegHoOr 1 epuKaCcHOr TPXKMLWITA KanuTana, Kao
N CMatbeHe CUCTEMCKOT pU3MKa Ha TPXKMLITY, 3a-
KOHOAABaL, je MMao Hamepy [a Ha CaBpPeMeH U
cBeobyxBaTaH HauvH, y CKnagy ca gomahom u
MehHyHapoOHOM perynaTtmeom u3 oBe 065acTy,
ypeav TproBarbe XapTujama of BPeAHOCTM jaBHUX
APYLITaBa, OCHMBAHE M NOC/OBatbe oBnalwheHnx
YUYeCHVKa Ha TPXKNLWTY, Aa 06e36ean TpaHCNapeHT-
HYje, curypHuje GyHKLMOHUCAe CamMor TPXKKLLTa
KanuTana, Kao 1 ga obe3bean agekBaTaH Haa3op
HaNEXHUX OpraHa y MOCTYNKY NMPUMEHe 3aKOHa.
MebhyTnm, He ynasehu y aybrby nonemnky, Kpajrm
edeKTn 0BOr 3akoHa Buaehe ce y npumeHn.

Ranko Sovilj

Review of the New Capital Market Act

As a part of the reform of the financial sector, the
Serbian National Assembly passed a new Capital Market
Act in May 2011. This act will come into force a eight days
from their adoption. The act contains the norms which
regulate capital market and establish the rules which
the subject on capital market must abide. There a several
reasons behind the passing of this new act. First and most
important is to protect investors in capital market, then
to provide efficiency and transparency of capital market,
and to reduce systematic risk on the markets. For the first
time, this act regulates some institutes which until now
have been unregulated like requlated market, multilateral
trading platforms, OTC market, recommendation,
Fund for protect investors. The Capital Market Act is
also harmonized with the European Union legislation
(Directive 2004/39/EC on markets in financial instruments
— MIFID, Directive 2004/109/EC on the harmonization of
transparency requirements in relation to information
about issuers whose securities are admitted to trading
on a regulated market, Directive 2003/71/EC on the
prospectus to be published when securities are offered
to the public or admitted to trading, Directive 2003/6/EC
on insader dealing and market manipulation, Directive
97/9/EC on investor-compensation schemes).

15 3aKoH O TPXKMWTY KanuTtana, un. 281-283.
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OBJIAWUREHLA U HARNEXKHOCTHA
KOMUCWUIJE 3A XAPTUJE O
BPEAHOCTUA

AdpuaHa MuHosuh

CkynwmuHa Cpbuje je 17. maja 2011. 200uHe doHena
HOB 3aKOH 0 MpXuUWMy Kanumana', Kojuy nomnyHocmu
3amervyje nocmojehu 3akoH o mpxuwmy xapmuja o0
gpedHocmu U Opyeux (UHAHCUjCKUX UHCMpymMeHama2.
Lure doHowera 0802 3akoHa je 0aree ycknahusearee ca
3akoHooascmeom EY u I0SCO npuHyunuma (npuHyunu
MebyHapooHe opzaHu3ayuje komucuja 3a xapmuje 00
s8pedHocmu). O8aj 3aKOH je 00HEO MHO2e HOBUHe, d jeo-
Ha 00 6BumHujux ce o0Hocu Ha ognawhera u Haonex-
Hocmu Komucuje 3a xapmuje 00 8pedHocmu, a cae paou
Jlakwez npuKyn/earba kKanumarnd, wmo 6u mpebasno oa
omoeyhu 6pxu ekoHoMcKu pa3goj. C 063upom Ha mo da
cy o0pedbe Koje ce oOHoce Ha Komucujy mMHO206pojHe
u 0a ce npomexxy Kpo3 yeo 3aKoH, aymop he ce Hajnpe
nompyoumu 0d npuKax;e CywmuHy ceux HO8UHA y jeo-
HOM onwimem, cymapHom ocepmy Ha Komucujy, a nocne
he, nocebHo nponasehu Kpo3 csaky 2nasy, npukasamu
camo oopeheHe 00pedbe Koje ce 00HOCe HA HeHad 08/1a-
whera u HaonexHocmu.

3akoHom cy npeasuheHa pfopaTHa oOBnaLl-
hera Komucuje (koja ce yrnaBHoM cBofe Ha Behy
paspazy nocagallbux HAJ1eXXHOCTI), YKIbyuyjyhn
Haa3opHy oyHKUMjy 1 GyHKUMjy cnpoBobhera
3aKoHa. Y Be3n ca TuMm, uub 3aKkoHa je 1 ga npe-
ycmepu naxkmwy Komucuje Ha OHe perynatopHe
aKTMBHOCTW KOje Cy HajBaKHWje 3a 3aWTuTy WUH-
BeCTMTOpPa 1 NpaBuYHO 1 ypeheHo Tproearbe xap-
Tjama ofi BPe4HOCTU jaBHUX ApylTaBa.? Havme,
nocao Komucuje He 6u Tpebano pa ce cacrtojum
WCKJbYUYMBO Y OTKPMBakby HEMPABUTHOCTY HErO 1
y CnpevaBatby Nolle Npakce N Yy HeHoj NpeBeH-
unjn.*

MNpetxopgHu (jow yBek Baxehwu) 3akoH onTe-
pehuBao je Komwncunjy 3axteBuma 3a ofobpere
MHOTrOOGpPOjHUX aKTUBHOCTU 3a KOje WHaye Huje

1 3akoH o TpxuwTy Kanutana, CayxbeHu enacHuk PC, 6p.
33/11 - pampe y TekcTy: 3TK.

2 3aKOH U TPXWLWTY XapTuja of BPeAHOCTU U Apyrux éu-
HaCWjCKUX WHCTpyMeHaTa, CnyxbeHu enacHuk PC, 6p.
47/2006 — parbe y TekcTy: STXOBUOWN.

3 YCAWNJ - MNpojekaT noapLuke eKOHOMCKOM pa3Bojy Cp-
6uje, Memopangym, Objawrberbe Opy202 HaUpmMa 3akoHa
0 xapmujama 00 8pedHoCMU U OpyeuM hUHACUJCKUM UH-
cmpymeHmuma o0 10. jyna 2009, 31. jynn 2009, cTp. 4.

4 M. laketuh, Jlakwe hemo gonasutn fo KanuTana’, Akmep

oHnuHe, 23. maj 2011, pocTynHo Ha: http://www.akter.co.rs/
ekonomijaprint/3677-lake-emo-dolaziti-do-kapitala.html
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notpebHo ofobpere perynatopHor Tena, Ynme
joj je ckpeTao naxwy ca npahera N enVMUHU-
Catba TPXKMLLHUX pr3nKa.> 360r Tora Cy TPXKULWHM
yyecHMLM 6Unu N3NoXKeHN HenoTPebHUM TpoLl-
KOBMMa, a H1cy obe3behHrBaHN enemeHTH 3aWTn-
Te uHBecTuTOpa. CTora, HoB 3aKkoH npeasuha jauy
ynory Komucuje Kog aHanm3e 1 Bohena payyHa o
afekBaTHOCTU obenoparBarba 1 GUHAHCKjCKOT
n3BellTaBarba ApyLTaBa Ynjum ce xapTmjama of
BPEeAHOCTW jaBHO Tpryje u/unu Koja mmajy 3Ha-
yajaH 6poj jaBHMX akuMOHapa.b Tume ce enu
noctuhun ga akumMoHapu 6ygy CBeCHUjU U nMajy
B/We MHPopMauMja M Aa, caMMM TUM, [OHOCe
ncrpaBHUje oanyke.

JepaH o Hajsehmx npobnema je 1o wrto y Cp-
6ujn TpeHyTHO 1Ma oko 1.800 gpyLuTaBa yKibyue-
HUX y pag 6ep3e, o Kojux oko 700 HMKagda Huje
TProBasno akuu1jama, a 4pyru eo je uim TeEXHUYKN
HeconBeHTaH WU He 3a0BOSbaBa OCHOBHe 06a-
Be3e y Be3u ca PUHAHCKjCKUM 13BeLLTaBaHbeM UK
13 MHOTUX APYrMX pasfora Hemajy nepcrnekTuBy
[a NMocCTaHy jaBHa ApywTBa 3a Koja bu nHBecCTu-
Topu 61N 036UbHO 3auUHTepecoBaHW. JedaH of
HauMHa Aa ce TO peLun jecTe 1 NpaBuIHO popmy-
nucame oBnawhera 1 HafIeXXHOCTY perynatopa
oppenbama, Koje 6u Tpebano ga omoryhe Komu-
CYj1 Aa YK/OHM Ta ,MpTBa“ jaBHa ApywTBa 13 ja-
BHOI TProBakea 1 a ApyrMM ApyLITBMMA OfaKLia
npenasak y 3aTBOpeHa aKuuoHapcKa [ApYLITBa,
YKONUKO TO »Kene (Ty je noajefHako 6utHa u yno-
ra beorpagcke 6epse).’

MNpeo hemo kpeHytn op rnase Xlll, Koja ce
Tnuye oBnawhera n HagnexHoctn Komucnje, jep
ce oBfge 3aKoHoAaBal 6aBMO HEHVM OMWTUM
Hag/IeXXHOCTMMa M MOCTynuuma Hag3opa u ns-
puuarba Mepa AoK cy nocebHe Mepe M Hapnex-
HOCTW U3NOXeHe Ha Kpajy cBake rnaBe nocebHo.
Nctnuemo pa je cama nucta HagnexHoctn Ko-
MUCUYje AeTasbHMja U Aa je NULeHa HenoTpebHUx
oppepaba. Y cknagy C TMM je, Ha npumep, obpu-
caHo oBnawhere Komucuje ga opobpasa cBa
n3gaBarba XapTuja of BpefHOCTU Koja Cy U3yseTa
op obaBese objaB/bMBakba NPOCMEKTa U obpuca-
Ho oBnawherwe Komucrje ga yctaHoBu obaBes-
He KpuTepujyme Koje UMHGOPMALMOHM CUCTEMM
oBnawheHNx yyeCcHUKa Ha TPXKULLTY XapTuja of
BPEeAHOCTN MOpPajy ncnyHuTn.8

Cam nocTynak Hag3opa ce geduHue Jo Ae-
Ta/ba, Ma ce Mpeuusmnpajy HaumHu Ha Koju Ko-
MUCKja MOXe [a ra cnposoan (HemocpenHo: pe-
LOBHW/BaHpedHW, KOHTWHYMPaHW, MOBepaBake
LPYrMM OpraHvMa, capagma ca Apyrum opraHu-

5 YCAWUL, op. cit., cTp. 4.

6 3TK, Buawn rnasy V.

7 YCAWUL, op. cit., cTp. 6.

8 3TXOBUOW, un. 220 cT. 2, 10; Ibid., cTp. 85.
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Ma, obpahatbe cyay)?. MNocTynak Hagg3opa nountse
n3gaBatbeM Hanora M HeroBUM [OCTaB/bakeMm
Cy0jeKTy Haf30pa, a MPonucyjy ce AeTasbHO 1 yc-
noBwu 3a obaBsbatbe HAfA30pa, Tj. Koje cBe obaBese
MMa cybjeKkT Hagsopa npema Komucuju Kako 6m
joj omoryhuo HecmeTaH Hag3op. Mo M3BpLIEHOM
HaA30py, cacTaB/ba Ce 3anUCHKK Ha Koju Cy6jeKT
Hag30pa MoXe CTaBUTK MPUrOBOP, a AeTarbHO ce
oapehyjy n capprkaj npurosopa 1 npouegypa o
nofHoLUey foKasa y3 NpUroBop, ako je Heonxog-
Ho. lWTo ce Tnye onwTux onawhera Komucunje y
cnposohery Haa3opa, NpeuunsHo ce ogpehyje oa
Kora Komuncuja moxe 3axTeBaTu fOCTaB/bakbe J0-
KyMeHaTa 1 nofaTtaka pajm Bpluera Haa30pa, na
ce y cKnagy ¢ TUM Nponucyje n capagma ca pesu-
30pvIMa UK CTPYYHUM ANLUMA U PYIrMM Tennma
unu apyrum BnagmHmm nHctutyymjama.’”

Hap3opHe mepe ce n3pnuy Kaga je yctaHoBbe-
Ha HenpaBWIHOCT WM HE3aKOHUTOCT U HMXOB
LWb je HNXOBO OTKNakame. Y Tom nornegy Komum-
Cnja peluerem nponucyje npegysvMmMarbe akTuB-
HOCTU 32 HUXOBO OTKNamare y kome ogpehyje
pok 1 obaBe3y [a ce OTKIOHe U Aia joj ce focCTa-
B/ U3BELUTaj O NPeay3eT!M aKTUBHOCTUMA, Kao 1
[0Ka3 Aa Cy 3ancTa OTKNoheHe. Komucurja Moxe,
He3aBMCHO of ApYrux npegyseTux mepa, nipehm
HOBYaHy Ka3Hy; ako Cyb6jeKT mepa He nocTynu no
Hanory Komucuje, oHa moxe nspehu HoBy mepy, a
aKo yTBpAM yyecTano Kpluerwe ofpefaba 3akoHa
1 Opyrux akata moxe nspehu un jasHy ornomeny. ¥
Cnyyajy da HenpaBWIHOCTU WM HE3aKOHUTOCTU
HeMajy 3HayajaH yTuuaj 1 nocneguue, oHa MoXxe
n3pehun camo NUCMeHy OMOMEHY KOja MOXe Ccaap-
XKaTu M Hanor 3a OTKNarbake HenpaBWUIHOCTY, a
aKO MX OH He OTKJIOHW Yy yTBpheHoM poky, Komu-
cvja nsgaje pewemse.[lpe pasmartpara n3BeLUTaja,
Komucuja moxe cnpoBecT Hag3op Aa ou Brgena
[a NN Cy He3aKOHWUTOCTU M HenpaBWIHOCTA OT-
KIIOHEHe, a MOXe 1 HaNnoX1TW JOMyHY 13BellTaja
unu ra yceojutin.!! Ha Kpajy, y unaHy 280 oagpehyje
ce capaftba y BMAY Npyxara yciyra u pasmeHe
nHdpopmauuja nmehy uynanuua I0SCO Ha ocHOBY
Monbe unaHuvue, a agpecaTy pasmeHe Unn ycnyre
Cy ApaBHW OpraHn u ocTana nuua Koja nocenyjy
nHpopmauuje Koje Ccy npegmeT capafme, Te rX
OHV [OCTaB/bajy Komucju.

Y rnasu lll, Koja ce Tnye jaBHe MOHyAeE, YKIby-
yema M M3yseTaka, MPOMNMCAHO je y Be3n ca Mo-
ce6bHUM Hag3opHMM Mepama W osnawherrmMa
fa ce KomncnjH Hag3op CrpoBOAN Hag UCnyHa-
BarbeM CBUX ob6aBe3a cafipKaHuX y TOj rnaBu, 1 TO
HapounTo nofpasymesa npaheme, NPUKyNIbare
U nposepy o06jaB/beHMX MHPopMaumja u oba-

9 3TK, un. 264.
10 3TK, un. 265-271.
11 3TK, un. 272, 275-278.
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BellTeHa Off N1La Koja cy obaBesHa fa joj nx fo-
CTaBe, YB/J Y NOCNOBake M34aBaola 1M Hherosor
MaTMUYHOI M 3aBUCHMX ApywTaBa M u3spuvuame
HaZ30PHKX Mepa 13 oBe rnase.'?

LTo ce Tnye cammx Hag30pHUX Mepa (Kag cy y
nuTarby Mepe y TOKY jaBHe MOHyZe uam nocTyna-
Ka 3a yK/byurBarbe XapTuja off Bpe4HOCTU y TPro-
Batbe), kKag Komucuja yTBpAmn Aa NocToju norpelLwu-
Ka y Be3u ca nojauyvma 13 npocnekTa uiam ga oHu
[oBofe y 3abnyny, OHa MOXKe HaNOXUTU HEKY Of
HaBeZleHUX Mepa y unaHy 43 (kao wTo je objaBa
ucnpae/beHe unHbopmauunje, obyctaBa Jarber
ynnca CBe [OK ce nHpopmaulumje He nucnpase...), a
nsgasanay je gy»aH fa y onpeheHoM poKy fgocTa-
BM Komuncmju nsselTaj ca gJokasmma ga cy Henpa-
BUJIHOCTU OTKNIOHeHe. AKO Komucumja oueHn fa je
HaKOH OTKNakbakba HernpaBUIHOCTA CBe Y peay,
OHa U3faje pellere Kojum npekuga obyctasy. A
aKo M3gaBanal He OTK/IOHM HenpaBuiHOCTH, Ko-
MUCMYja pellerem MOHULITaBa MNPOCMEKT M jaBHY
noHyay, a u3gasanay unv gpyro nuue Koje je Bna-
CHVK XapTuja of BpegHOCTW, Of npujema Tor pe-
Wwena IMuumMa Koja cy 13BpLlumia ynuc u ynnaty
XapTuja of BpefHOCT Mopa Bpatuty ynnaheHe
M3HOCe ca KamaToM. Komucuja moxe v npuspe-
MeHO Aa obycTaBU jaBHY MOHyZAYy WM YK/byuerbe
y TproBare Ha Hajsuwie 10 y3acTOMHUX pagHuX
naHa. Komuncurja Takohe nma npaBo ga cnposoau
N oCTane HaA3opHe Mepe AedUHUCAHe y unaHy
44, Kojux je cap BuLle W Koje Cy AeTasbHuje npo-
nuncaHe, a oHe obyxBaTajy U Mepe M caHKuuje 13
rnase XIII.13

Y rnasun IV nponncaHe cy Haf30pHe mepe Ha-
KOH YKJbyuuMBamba XapTuja of BPeQHOCTU Ha Tp-
xnwte. Komncurja Ty Mmoxe fa obaBrba npernege
1n3haBaola, ApYyLITaBa Koja ra KOHTPOAULLY Wan
HEroBUX 3aBUCHUX ApywTaBa y Penybnuum Cp-
6ujn, ako je To NoTpebHO Aa 61 ce NpoBepusio un
yTBPAWIO Aa N1 M3[asanay noctyna y cknagy c
nponucrMmMa OBe rfaBe; pagn 3awTute NHBECTU-
TOpa 1 TPXKULUTA U3JaBaoLy MOXKe HaNoXWUTK Aa
obenopaHu cBe BaxHe nHbopmauuje; fa obycra-
BV TproBare GUHACKJCKUM UHCTPYMEHTUMA aKo
Komuncnja cmatpa fa je nosumumja jaBHor apyLuTsa
TakBa fla 6u TproBake Yrpo3nno MHTepece WH-
BECTUTOPA; U Ha Kpajy MOXe fa npedy3me CBe OcC-
Tane mepe un caHkuuje us rmase XIII.14

Kag je peu o obaBe3ama jaBHMX ApyLluTaBa
cagpaHum y rasu V, Komncmja npBeHCTBEHO
MOXe MprBpemMeHO Aa OAy3me MnpaBo rnaca fo-
HOLLEHEM peLleHa ako Jiiue Koje je obaBe3HO
Aa JocTaB/ba obaBellTeHa Y Be3W Ca 3HaYajHUM
yyewhrma noctynu cynpoTHO TUM oapen6ama.’®

12 3TK, un. 42.
13 3TK, un. 43, 44.
14 3TK, un. 49.
15 3TK, un. 62.
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LUTo ce Hap3opa Tuue, Komncnjm y Tom nornegy
CTOjU Ha pacrnonarawy npegysvmare BeKor
6poja nNponncaHux Mepa, Na Ha Kpajy N mepe n
caHkuuje n3 rnase Xlll; a cam noctynak ce cnpo-
BOAM [OHOLIEHEM pellerba O Npeay3eTum Mmepa-
Ma U OCTaB/batbe€M POKa fa ce McrnpaBe Henpa-
BUTHOCTU; aKO JIMLIe He MOCTYNY Y CKnagy ca T!m
peluerem, MOXe ce JOHETU HOBO, Ca U3puLabem
HOBMX Mepa (jegHe nnn Buwe). OBe Mepe 1 CaHK-
unje Komucumja jaBHo objaBrbyje, ocum ako 6u To
MO0 036WBbHO YTULATM Ha QUHAHCKjCKO Tp-
XULWTe MM 6M MOrno y3poKoBaTW HeCcpasMepHy
WTeTy AMUMMa YK/bydeHM Y npeays3ete mepe u
nspeveHe KasHe.'®

Y Be3u ca 3noynotpebama Ha TPXKULLTY, y ra-
By VI ce nponucyje ga Komucmja Bpwn Hagasop
Kako npaherem, NpuKyn/barkbem 1 MPOBEPOM
objaB/beHNX NopaTaka 1 obaBellTera Koja yyec-
HULUM TPXKULWTaA JOCTaB/bajy Komucuju, Tako n He-
nocpenHM HaA30POM 1 N3pULaHbeM Haa30PHUX
mMepa. OBo oBnawhetbe ce npoTexe 1 Ha dpUsnUKa
1 NpaBHa L3, Of KOjUX MOXe 3aXTeBaTu MPUCTYnN
CBaKOM [JOKYMEHTY 1 Mpernef pa3meHe nopata-
Ka, a YaK Ta /irLa MoXe No3BaTu 1 Ha cacnyllame.
AKo Komwncuja yTBpawn Aa je gowno Ao nospepge,
Moxe u3pehm Heky of MHOro6pojHuX Haa3op-
HUX Mepa M3 OBOr unaHa (M3puuare ornomMeHe,
obycTaBa KAMPWUHra W canpuparba, npriBpeme-
Ha 3abpaHa obGaBfbatba MpodecroHanHe penat-
HOCTW...), @ TO NOApa3ymMeBa N Mepe U CaHKuuje
n3 rnase Xlll. Komncuja moxe npepgysetn u cse
notpebHe mepe Kako 6w ocurypana ga jaBHoCT
6yne TauyHO obaBellTEH], a TO ce NocebHo ofHO-
C1 Ha HapehuBare JaBaoly npenopyke Aa obja-
BV MCMpaBibeHy NpenopyKy 1 Ha To da he cBako
nocTynare HOBMHapa CynpoTHO oapeabama ose
rnase Komucuja npujaButu ogroeapajyhem crpy-
KOBHOM yapyxemy.'” Ha Kpajy, Tpeba nomeHyTu
[a ce Hanarawe LleHTpanHom peructpy ga obyc-
TaBW KAVUPUHI U canguparbe (Moxe Tpajati [o
60 gaHa) u ga npuBpemeHo obyctaBu npodecu-
OHaJIHy AenaTHOCT (MoXe TpajaTu JO 3aBplueTKa
noctynka npep Komucujom), oHe mory uspehm
CaMO KaJl NocCTOju OCHOBaHa CyMmia Aa je nvue
NMOUYMHUNIO KPMBUYHO Aeno Kopuwhena, oTKpu-
Batba M MpernopyyrBakba WHCAjAePCKUX UHOP-
Mauuja UM MaHunynauuja Ha TpXKUwTy.'8

Kap je y nutamy rnasa VIl, Tj. perynucaHo Tp-
XULWTe N MynTunatepanHa TProBrHcka nnatdop-
Ma (MTM), HagnexHocTn 1 oBnawherwa Komucu-
je y Be3u ca Hag3opom nponucaHnm y rnasm Xl
nprMetbyjy ce CXOQHO M Ha Haf30p Haj opraHu-
3aTopoMm TpXMwTa. TakaB Hag3op ce obaB/ba Ha
OCHOBY MNaHa Haj30pa 3aCHOBAHOr Ha NpPOoLEeHN

16 3TK, un.71,72.
17 3TK, un.93.
18 3TK, un. 94.
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pu3nKa, a obaBe3HO MofpasymeBa U Henocpes-
HY KOHTPONY KOja ce CMPOBOAM HajMmatbe jefHOM
rogvlbe, HAPOUNUTO KO OHMX aKTMBHOCTM Koje
HOCe BeNNKU PU3MK Yy CMUCy obuma n BpcCTe
TpaHcaKumje 1 NocnoBa Koju ce obassbajy.'? LTto
ce TMYe Mepa HafA30pa, OBAE Pa3NuKyjemo ABe Bp-
cte. [pBO, NOCTOj Mepa Koja ce OQHOCK Ha npu-
BpeMeHo (Ha 2 roavHe) nnv TpajHO ofy3MMatbe
[03BOMe 3a paj OpraHMsaTopy TPXWWTa WK
ogpeheHM nuuUUMa U3 MpPeur3HO oapeheHux
pasnora, npy yemy Ta nvua npe ogysrMara [o-
3BOJie MMajy Npaso fda 6yay cacnywaHa. C gpyre
CTpaHe, NOCTOje oCTasle HaA30pHe Mepe, Koje ce
M3punyy y cflyyajeBrMMa Ha Koje ce He npumMemyje
npeTXo4HO NOMeHyTa Mepa, a Koje, n3mehy octa-
nor, obyxBaTajy 1 mepe u caHkuuje n3 rnase Xll|
(ocum NpuBpemeHor ofy3uMara v oy3rMama
fo3Borne 3a paa). Pewerbe o npegysetnm mepama
Komucuja ob6jaBrbyje Ha CBOjOj MHTEPHET CTpaHu-
UM 1 6nviKe Npomnucyje ycoBe U HauMH BpLUEHA
HaA30pa, NOCTynaK 13gaBama pellera 1 npeay-
3UMarba Mepa, Kao 1 POKOBE 3a M3BpLUaBake Ha-
nora v Tpajatbe mepa.2o

Hap3op Hag ynpaBmbawem GoOHAOM 3a 3all-
TUTY UHBECTUTOpPa CcnpoBoan Komuncuja Koja nma
cBa oBnawherba fa npefy3me Mepe 1 caHkuumje y
cknapy ¢ opgpenbama rnase X2 Narbe, Hag3op
Haj NocoBarbeM NHBECTULMOHMX ApYLiTaBa (rna-
Ba IX) n nocnoeamem nuua ca 4O3BOSIOM 3a paj
3aCHMBa Ce Ha MpoLeHn pr3KKa Koja nogpasyme-
Ba HernocpeaHy KOHTPONY OHUX MHBECTULMOHUX
ApywTaBa Koja y CMWCIY ycayra U akTUBHOCTU
Koje Mpy»Kajy npepfcTaBbajy Hajsehn cucteMcKku
pV3KMK, a WTO Ce TuYye OCTaNNX WUHBECTULMOHUNX
apywTasa, Komuncmja n Hag uma mopa fa cnpo-
BOAW HENnocpeaHy KOHTpony, anu 6ap jefHoOM ro-
anwre. Kag Komncuja ytBpan HenpaBUAHOCTM,
OHa pellerbem M3prye mepe Hag3opa ca Lnbem
HMXOBOT OTK/arbaka y ogpeheHom poky (koju He
MOXe 6UTK fyxun of 6 meceuun). O OBOM pellery
OHa obaBellTaBa opraHu3aTopa TpXuwWTa, LleH-
TpanHu peructap, HapogHy 6aHky, opraHmnsaTtopa
MTI 1 KpeanTHY MHCTUTYLMjY, KaKo 61 OHM 6unm
OYXHU [a 3a Bpeme Tpajarba mMepe oHemoryhe
VWHBECTULMOHOM APYLUTBY Aa YYECTBYje U KOpuC-
TV NPaBoO perynucaHor TpxKuwTa, Tj. MTT1. Kag cy
y NuTary HenpaBUIHOCTU y Bohery NOCIOBHMX
Krbura n foKkymeHTauuje, Komncmja moxe y3 uns-
BeLUTaj O OTKMakbaky HENPaBUAHOCTY TPaXKUTU 1
MULLTbEHE peBu3opa.2?

OBge Takohe MMaMo ABe BPCTE KOHKPETHUX
Mepa Hafsopa. lpBe ce ofgHoOce Ha NiMua Koja

19 3TK, un. 131.
20 3TK, un. 132, 133.
21 3TK, un. 146.
22 3TK, un. 203, 204.
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CTekHy KBanudurkoBaHo yuewhe y 6pokepcko-
-AVNEePCKOM [pyWTBY CYMpOTHO oAapenb6ama
OBOr 3aKkoHa, Te MM Komucurja moxke opy3eTtu
npaBo rnaca Be3aHo 3a To yyelhe M Hanoxu-
™M npopajy Tor yyewha. Oanyky o carnacHocTu
Ha KBanuédurkoaHo yyewhe Komncnja y ogpehe-
HUM cniyyajeBuma moxe 1 nosyhu. C gpyre cTpa-
He, MMaMo ocTane mepe Hag3opa (He obyxBaTajy
c/lyyajeBe 13 NPETXOAHO MOMeHyTe Mepe 1 OHe
Cy roTOBO MCTe Kao U Mepe 13 NpeTXofHe rnase).
Tpebano 6u jow nomeHytn ga Komucuja n osge
MOXe ofy3eTu [o3Bofny 3a obaB/barbe Aenat-
HOCTV MHBECTULMOHOT APYLUTBa MU JO3BOJIE 33
obaBsbatbe nocnioBa GM3MUKOr nrua (NpruBpeme-
HO Ha [ABe roguHe WM TPajHo), a Kaj MHBeCTU-
LMOHO JPYLITBO He MCNyHaBa OpraHm3auuoHe,
KagpoBCKe 1 Apyre ycioBe 3a npyxake UHBecC-
TULMOHNX YCNyra, ymecto ofy3vMara [03BOJe,
MO>Ke My Ce pellereM 3abpaHnTU Npy»Kakbe OHNX
WHBECTMLMOHMX YC/yra 3a Koje He NCnyraBa yc-
nose. IHBeCTMLMOHO ApYywWTBO U GUINYKO NKnLe
Koju cy npegmeT opy3umarba [O3BOSIE MMajy
npaBo da Gyay cacnywaHu npe JOHOLWeHa Tak-
Be ognyke u Komncmja He cme ofysetn fO3BONY
WHBECTMLMOHOM APYLWTBY unu GU3MYKOM nuuy
NPoTMB KOra ce BOAW UCTpara uimv ce TepeTn 3a
noepepy ofpenaba oBor 3akoHa, CBe AOK ce Ta
nvTakba y NOTNYHOCTU He pele.?3

Komuncuja Bpwum Hagsop u Hag osnawheHum
6aHkama (rnaea X), U TO CXOOHOM MPUMEHOM Of-
pepaba o Hag3opy Haj MHBECTULMOHUM ApYyLIT-
BuMa. MHPopmaumje Koje Komwncuja npukynu y
NOCTYNKY Haf30pa jecy UHCajaepcke n yctynajy
ce HapopHoj 6aHLM Koja MX YyBa Kao MOC/IOBHY
TajHy.2* Ha Kpajy, Hag3op Hap nocnoBakem LleH-
TpasHor perncrpa BpLn ce CXOAHOM NMPUMEHOM
oppepnaba rnase Xlll v Taj Hap30p ce Moxe crpo-
BOAMTU HernocpegHO M 3aCHOBAaHO Ha Haueny
npoueHe pur3snka. Kommncurja moxke n3 TayHo npega-
BMheHnX pa3nora ga 3abpaHu nuuy Koje nocenyje
KBanndukoBaHo yyewhey LleHTpanHom perncrpy
[a KOPUCTW NpaBo Fnaca Ha OcHOBY Tor yyewha
UM Ja NoByYye CarfacHOCT JaTy ufaHy yrnpase
unn gupektopy. C gpyre ctpaHe, Kag Komwucuja
yTBPAW da je AOWNo JO NoBpefa OBOr 3aKOHa,
Koje je He ob6aBe3yjy Ha Npeay3uMare NpeTxon-
HO MOMEHYTMX Mepa, OHa AOHOCK peLlere KojuM
Hafa)ke [a Ta HenpaBUIHOCT Oyfe OTK/OoHEHA Y
oapehHeHoM poKy, a y Be3u ca TUM MOXe npegy3e-
TN Mepe 13puuarba jaBHe OMOMeHe, U3[aTn Hanor
3a M3MeHy, JOMYHY WY JOHOLeHe onwTer akTa
LleHTpanHor pernctpa n npegysumame mepa 1
caHKumja y cknapgy ca rnasom XIII.2>

23 3TK, un. 205-208.
24 3TK, un. 214.
25 3TK,un.237,238cT. 1, 2.
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MNako je 3akoH Beh cTynuo Ha cHary, werosa
nprvMeHa je oanoxeHa 3a 6 meceun (oo 17. Ho-
BemOpa) fa 6u Komuncuja y Tom nepuogy morna
[la loHece NoA3aKoHCKe aKTe U NPaBUSTHMKE KOoju
he petarbHuje fgeduHncaTn oBy matepujy.26 Tpe-
6ano 6u uctahm ga ce y oBom 3aKOHYy TeXu pe-
LIaBakby jeAHOr Of BaXKHMjUX NUTarba Kaja ce ro-
BOpY O Mponucuma y oBoj obnactu, a To je aa ce
npyxu osnawhere perynatopy fa BpLIX Haa30p
n nuctpary o moryhoj noBpegmn 3akoHa 1 nopsa-
KOHCKMX aKkaTa off 61o Kor nnua, Kao 1 HeroBoj
cnocobHocTn fa 6p30 pearyje u NpUMeHn npu-
XBaT/bMBe Ka3He 1 Mepe Y Be3n ca CBakUM NpeKp-
LLajeM 1 CBaKUM NULIEM KOje U3BPLUN NoBpeay 3a-
KOHa 1 NoJ3akoHCKMX akaTta.2’

Adriana Minovi¢é

Powers And Jurisdiction Of Serbian
Commission For Securities

National Assembly of Serbia adopted on 17 May
2011 Law on Capital Market which completely replaces
the previous Law on securities and other financial
instruments. This new legislation implements instruments
from relevant EU directives and 10SCO principles, and
one of the main changes is related to the new role,
especially to the powers and jurisdiction, of Serbian
Commission for Securities. Currently, Belgrade stock
exchange has more than 1800 companies of which half
of them are not functioning at all and the others mostly
do not fulfill conditions to be functional. Therefore in
order to solve this problem one of the solutions is to
reaffirm role and position of Commission. Generally the
goal of this Law is to redirect the role of Commission to
the regulatory activities important for the protection of
investors such as monitoring and eliminating capital
market risks, prevention of irregularities and financial
informing function. Also it is very important to provide
Commission with more wider and effective powers and
therefore new Law is doing that by stipulating more
provision in regard of that issue. Chapter Xlll is dealing
with general jurisdictions of Commission and procedures
of conduction surveillance, imposing measures and
sanctions while special measures and jurisdictionc are
stipulated at the end of every chapter for each area
specifically. By stipulating this area precisely and in more
details the lawmaker provided regulatory body with one
of the most important tasks and that is to monitor capital
market and to conduct investigation of possible abuses
in order to react efficiently by imposing corresponding
sanctions and measures.

26 M. NakeTtuh, op. cit.
27 YCAW[, op. cit., cTp. 84.
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YCBOJEH HOBU 3AKOH O
SAWTUTU NOTPOLLUAYA

MumaHna Jumumpujesuh u
AnekcaHoap QuneH

HapooHna ckynwmuHa Peny6nuke Cpbuje je y cknony
3akoHoOdsHe pegopme u ycknahugarba 0omahez npasa
ca pezynamusom EY yceojuna Hosu 3akoH o 3aumumu
nompowadya (Cnyx6eHu enacHuk PC, 6p. 73/2010), koju
je cmynuo Ha cHazy 20. okmobpa 2010. 200uHe, a no4eo
je 0a ce npumervyje 1. jaHyapa 2011. 200uHe. 3akoH 3adp-
Xaea uzsecHe o0pedbe Koje cy seh nocmojane y paHujem
3AKOHO0ABCMBY, anu U y8oOU HU3 HOBUX UHCMuUmMyma
Koju 3HaudjHo 0onpuHoce pe2ysiayuju ose obaacmu u
obe3behyjy ceeobyxeamHujy 3awmumy nompowada.
Ycknabusarem Hawez npasa ca npasom EY cmeapajy
ce HOpMamueHU Npedycs108U 3d eKOHOMCKY capadry ca
3emswama EY jep ce mume donpuHocu npasHoj cueypHo-
cmu, Wmo NOCpeoHo cCMumynuwe eKOHOMCKU pa3eoj u
omoeyhasa HecMemaHo (pyHKYUOHUCAHEe MPXUWMma.

MNoyeun noTpoLwauke NOANTUKe cexy Ao 1962.
rogviHe, Kafja ce amepudkm npegcegHuk KeHegm
npsu nyT obpatno noTpowaumma. Of Taga no-
unkbe pa3Boj MNOTpoOLLAUKe noanTuke n 'y Esponuy,
nog okpwbem EBponcke 3ajegHuue, a KacHUje 1
EBponicke yHuje.! OcHOBY noTpoluayke NOANTHKE
joL ofi eHOor HacTaHKa YMHK NeT OCHOBHMX Npa-
Ba: MPaBO Ha 3alWTWTy 3fpaBiba 1 6e36egHOCTH,
NpaBoO Ha 3aWTUTY eKOHOMCKMX NHTepeca, NpaBo
Ha MpaBHY 3alUITUTY, NPaBO Ha MHpOpPMUCaHE ©
0ob6pa3oBatbe M MPaBO Ha 3acTymnake NoTpoLlay-
Kux nHTepeca. OBa npaBa Cy ce BpeMeHOM MaTe-
pvjanvu3oBana Kpo3 perynatuey EBporncke yHuje,
TaKo Aia AaHac NocToju HU3 akaTta EY noceeheHux
OBOj nMpobnematnum, of Kojux je 6uTtHo nome-
HyT YnytctBo 2001/95 o onwToj 6e36egHOCTM
npoussoda, Ynytcteo 2005/29 o HenowTeHOM
nocnosaty, YnyTcTtBo 97/7 0 npopajn Ha Jarbu-
Hy, YnyTcTBo 85/374 0 04roBOPHOCTU 3a LITETY Of
npowussogda. ¥ npouecy ycknahusama Hawer npa-
Ba ca npaBoMm EY, y HOB 3aKOH je TpaHCNOHOBaH
HW3 OBUX peLuema.

Pa3Boj nomahe perynaTvBe y oBOj o6nactu
610 je Beoma AnHaMmyaH. fognHe 2002. NOHET je
3aKOH O 3aWTUTK NOTPOLLAYa Ha CaBE3HOM HUBOY
(Cnyx6eHu nucm CPJ, 6p. 37/2002). OBo je 6uo
NPBY 3aKOH Koju je y LenuHu 6uo nocseheH pery-
nncamwy oBe matepuje. [Tpe Tora oBa matepuja je
6una perynucaHa nojeguHum ogpeabama 3akoHa

1 Hans Miklic, Konferencija o pravima potrosaca, Beograd,
17. septembar 2010.



58

o TprosuHu (Ciyx6eHu nucm CPJ, 6p. 32/93, 50/93,
41/94 n 29/96). HoBM 3aKOH O 3alUITUTWN NOTPOLLA-
ya poHerT je 2005. roguHe (Cayx6eru enacHuk PC,
6p. 79/2005), Koju je Baxmo cCBe OO [OHOLIEHA
cafa Baxkeher 3aKkoHa.

HoBu 3akoH Mma 155 ynaHoBa u nofesbeH je
y 16 rnasa, WTO yKa3yje Ha TO fa je HOBa peryna-
TUBa [ieTas/bHUja Y OQHOCY Ha NPETXOAHY (3aKOH O
3aWTnTK NnoTpoLwaya of 2005. nmao je 81 unaH).

Ha camom noueTky 3akoH ogpebyje cBoj npea-
MET OrnceXKHWnje of NPeTxoaHor. Jok cTapu 3akoH
3a CBOj NpegMeT y3nMa ypehuBatbe OCHOBHUX
npaBa MoOTpoOLIaya, HauyMHa OCTBAapuUBarba TUX
npasa, 3aWTUTY MpaBa NoTpollaya M NpUMEHY
eTUYKNX Hauena, HoBM 3aKOH He CNoMUHbe eTnY-
Ka Hauyena, anu [OAaje HOBe efleMeHTe Yy CBOj
npeameT — npaBa u obaBe3e yapyxeka 1 caBesa
unja je AENATHOCT OCTBapMBakbE 3alUTUTE MNOTPO-
Laya 1 BaHCYACKO pellaBakbe crnopoBa. Kao n'y
NPeTXO4HOM 3aKOHY, oapeheH je KaTanor OCHOB-
HMX NpaBa NoTpollaya (0cam OCHOBHMX NpaBa —
3a[j0BO/baBatbe OCHOBHUX MOTpeba, 6e36eaHOCT,
ob6aBeLITeHOCT, M360p, yyewhe, NpaBHa 3aWITUT],
ob6pa3oBatbe, 34paBa 1 O4PXKUBA XKMBOTHA Cpeaun-
Ha). OBaj KaTanor je ogpeheH y cknagy ca cmep-
HMUaMa YH 3a 3alTuTy noTpolaya® n cMepHu-
uama EY.# Y 3akoHy je nspuumto npegsrheHo aa
cy oppenb6e o npaBrMa NoTpoLLaya MMNepaTuBHe
npupoae — NoTpoway ux ce He moxe oapehu, a
eBeHTYyaJlHe YyroBopHe ofpenbe NpoTUBHE 3aKo-
HY Ha LUTeTy NOTpOLLAaya Cy HULITaBe.

MocebaH 3Hauaj Mmajy oppepbe Kojuma ce
nedrHMWY NojMoBKM noTpoluaya v Tprosua. MNpe-
TXOAHW 3aKOH O 3alTUTX NOTPOLUIaya je y nojam
noTpoLlaya yK/byyrBao 1 NpaBHa 1nua Koja npo-
n3Bofe HabaB/bajy 3a concteeHe notpebe. CBp-
Xa MOTPOLIAYKOr MpaBa je npe cBera npyxame
AOAAaTHe 3awTuTe NULMMA Koja Cy eKOHOMCKM
cnabuja 1 Marbe CTpPyYHa y OfHOCY Ha Apyry yro-
BOPHY CTpaHy, TproBua. Kako ce 3a npaBHa nmua
Ca NpaBOM MO»Ke NMPeTNoCcTaBuUT Aa umajy Behu
CTerneH CTPYYHOCTM W BULIN HMBO EKOHOMCKE
Mohun og dM3MUKKMX 1L, HeMa NoTpebe aa UM ce
npy>a godaTHa 3alTuTa jep MM JOBO/baH 0OMM
3alWTMTe MpyXajy onwTa npaBwuia rpahaHckor
npasa, y OAHOCY Ha Koja je MOTPOLWAYKo NpaBo
lex specialis. Crora HOBY 3aKOH cy»aBa nojam noT-
poLlaya UCK/byuMBO Ha dur3nyKa nmua Koja Haba-
B/bajy poby y HekomepumjanHe cBpxe. Takohe, y
HOBOM 3aKOHY je n3MeH€eH 1 Nojam TProsua, Tako

2 3aKoH 0 3awTnTK noTpolava, CayxbeHu enacHuk PC, 6p.
73/2010, un. 1.

3 United Nations Guidelines for Consumer Protection, A/
RES/39/248.

4 M. Karaniki¢ Miri¢, H. Miklic, N. Rajh, Konferencija o pra-
vima potrosaca, Beograd, 17. centembap 2010.
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[a capa, ocMM npaBHMX, obyxBaTa n ¢ur3nuKa
NMua Koja UCTYMajy Ha TPXKULITY Yy CKOMy CBOje
nocnoBHe fgenatHoctn. OBako fedpuHUCaH nojam
Tprosua y cknagy je ca ogpeherem Tprosua y Ho-
BOM 3aKkoHy o TproBuHu (CayxbeHu enacHuk PC,
6p. 53/2010).

Jpyra rnaBa 3akoHa noceeheHa je obaBewwTa-
Barby MOTPOLLAYaA, Kao jefHOM O OCHOBHMWX MOT-
powauknx npasa. OgpeheHe cy ABe OCHOBHe
LOYXHOCTM TProBua — AYXXHOCT O3HayaBaka LieHe
N Qy»HOCT obaBeluTaBatba NoTpoLlaya o nojeau-
HOCTVMMa Koje Cy 3HauajHe 3a u36op nmoTpoLlayva.
Tprosay mopa jaCcHO U HeBOCMUC/IEHO Ja UCTakK-
He LIeHy, Kao 1 YKYMNHY NPoAajHy 1 jeAUHNYHY LieHYy
pobe, oCUM YKONMKO Cy OHe maeHTuuHe. [Moceb-
HO je perynMcaHo UCTUUarbe LeHe ycnyra, ueHe
CTpyje, raca, Bofe 1 enekTpuyHe eHepruje, yroc-
TUTESbCKMX YCNyra, Kao U LeHa Ha GeH3MHCKUM
CTaHVLaMa 1 MAPKUPANMLLTAMA. 3a KynbeHy poby
UKW NpPY>KeHy ycayry, Tproeay je Ay»aH Aa m3ga
pauyH. O6aBe3a Tprosua y nornegy obaBellTa-
Barba O MojefMHoOCTMMa OGUTHMM 3a M36op noT-
powaya obyxBaTa Ay>KHOCT obaBelUTaBarba npe
3aK/byyera yroBopa (obaBellTaBake O CBOjCT-
BMMa pobe, HauuHy nnahatrba, Tpajarwy yroBopHe
obaBe3e 1 Ap.), Ka0 N AyKHOCT obaBeLUTaBatba O
OOOATHUM TPOLUKOBUMA (YKONMKO He obaBecTtu
noTpoLuaya o AOAATHMM TPOLLIKOBUMA, TProBaw, nx
He MOo»Ke CTaBMTW Ha NOTPOLLAYeB TepeT).

Tpeha rnaBa 3akoHa nocseheHa je oppehu-
Barby [MOjMa HenowTeHOr MoCnoBama, Kao U
HEroBux nojefnHux o6nrka, obmaryjyher n ar-
pecrBHOr MoOC/oBarba. 3aKOH Mpey3nmMa rfojam
HernowTeHOr nocnoBama u3 fnpektnse 2005/29/
E3 o HemowTeHoM nocnoBatby,> oapehyjyhn asa
efleMeHTa MojMa HenoLwTeHOr Noc/oBama: To je
nocnioBakbe NPOTUBHO 3axTeBMMa npodecroHan-
He nakme Koje OMTHO HapyllaBa WM NpPeTn Aa
O6MTHO HapyliM E€KOHOMCKO MOHallake MNpocey-
Hor noTpowaya. CTaHaapa NpPoceyYyHor NoTpoLla-
Ya HacTtao je y npakcu EBponckor cypna npasge,
Kao npoceyHor gobpo obaBeluTeHOr, pa3yMHOr
M MaXSbMBOT MOTPOLLIAYa, Koju Hema noTpeby Aa
aHraxyje CTpyyYHor caBeTHMKa Nofj OKOTHOCTMMA
KOHKpeTHor cnyyvaja.b MNMog obmarbyjyhm nocno-
BarbeM MOApa3ymeBajy ce BUAOBW MOCIOBaHa
KOjMM Ce NpoceyHK NoTpoLlay gosoau y 3abnyny

5 Directive 2005/29/EC of the European Parliament and of
the Council of 11 May 2005 concerning unfair business-
to-consumer commercial practices in the internal market
and amending Council Directive 84/450/EEC, Directives
97/7/EC, 98/27/EC and 2002/65/EC of the European
Parliament and of the Council and Regulation (EC) No
2006/2004 of the European Parliament and ofthe Council
(‘Unfair Commercial Practices Directive’), OJ L 149 of
11.6.2005, p. 22.

6 European Court of Justice, Gut Springenheide,
IPPT19980716, 1998, str. 4.
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O MoCTojarby M CBOjCTBMMa NPOU3BOAa, WTO MMa
3a UWb Aa NOTPOLLAy AoHece Apyraynjy eKoHOM-
CKy OANyKy Of, OHe Kojy 6u uHauye [oHeo Aa je
npaBuiHO obaBelTeH. Y 3aKkoHy ce M3pUuYnTO
HaBofe BMAoBM obmamyjyher noHalwara Koju ce
MOTy M3BPLIMTK NponylTakem Tprosua. MNoce6b-
HO je ypeheHO M HacpT/bMBO MOHallake, KOjuM
Tprosav, NPUHYAOM WK CUNOM HaBOAM NOTPOLLA-
ya pa poHece oppeheHy opnyky. MNocebHa 3aLw-
TUTa Of HeMoLWTEeHOr MOCTyMnama TProsua npyxa
ce MafoNeTHNLUMMA, Tako LITO ce 3abpambyjy npo-
faja, cnyxere 1 NoKnamarbe AyBaHa 1 aikoxoJi-
Hux nruha nuumma mnahum og 18 rognHa.

Y ueTBpTOj rMaBu ypehyje ce 3awTmMTa NOT-
pollaya y ocTBapuBaky MpaBa U3 yroBopa Ha
Ja’bVHY U YroBOpa KOju ce 3aK/byuyjy U3BaH no-
CNIOBHUX MpocTopuja. Y perynucaky oBe obna-
CTW 3aKOHOMMCAL, TPAHCMOHYje BUle ANPEKTUBA
EY: Ounpektusy 85/577/EE3 o yrosopuma ckio-
M/bEHUM BaH MOCIOBHUX MpocTopuja,’ LAnpek-
TnBy 97/7/E3 o npopaju Ha paarbuHy,2 OupeKkTuBy
2002/65/E3 o npyary GUHAHCKjCKMX ycnyra Ha
farbuHy 1 AupekTtnsy 200/31/E3 0 eneKkTpOHCKO]
TproBuHn®. HajBakHWja HOBMHA Yy 3aKoHy npe-
y3eTa 13 OBUX QMpPEeKTMBa OAHOCK Ce Ha MpaBo
noTpolaya Aa jefHOCTPaHO pacKMHe YroBop Y
poKy o 14 naHa of gaHa 3ak/byuyema yrosopa. Y
TOM CJlyyajy, TProBau je Ay>kaH fa NpumbeHun 13-
HOC BpaTu MNOTPOLLAyYy, a NOTPOLLAy CHOCK jeANHO
TpoLKOBe HenocpeaHor Bpahatba pobe Tprosuy.
Takobe, y 0BOj rnaBu cy ypeheHa orpaHuyera
ynotpebe cpefctaBa KOMyHMKaLmMje Ha AasbuHY.
3abpatrbeHo je ornawasarbe TenedoHoMm, Gakcom
WNN  eNneKTPOHCKOM mnowTom 6e3 npeTxogHor
npucTaHka noTpowaya. 3abpareHo je cnarbe no-
WW/baKa Koje HUCY HapyyeHe.

Meta rnaBa nocBeheHa je HenpaBUYHUM OA-
penbama o NOTpOoLIAYKMM YTOBOPKMA. 3aKOH npe-
y31Ma rojaM HemnpaBuyHe yroBopHe ofpenbe 13
NupekTuee 93/13/EE3,'0 ¢ Tm WwTO AOAATHO Mpo-
lMpyje Mnojam HenpaBW4yHe YroBopHe oppepnbe
y ogHocy Ha [lupektuBy. 3akoH ncTnYe obaBesy
jaBHOCTM y nornegny yroBopHux ogpegaba, npo-
nucyjyhn na oHe mopajy 6utu jacHo ogpebheHe 1
NCTaKHYTe, Tako fia UX MOXe pa3yMeTu MoTpoLlay

7 Council Directive of 20 December 1985 to protect the
consumer in respect of contracts negotiated away from
business premises (85/577/EEC), OJ L 372 of 31.12.1985,
str. 31.

8 Directive 97/7/EC of the European Parliament and of the
Council of 20 May 1997 on the protection of consumers in
respect of distance contracts, OJ L 144 of 4.6.1997, str.19.

9 Directive 2002/65/EC of the European Parliament and
of the Council of 23 September 2002 concerning the
distance marketing of consumer financial services and
amending Council Directive 90/619/EEC and Directives
97/7/EC and 98/27/EC, OJ L 271 of 9.10.2002, str. 16.

10 Council Directive 93/13/EEC of 5 April 1993 on unfair
terms in consumer contracts, OJ L 95 of 21.4.1993, p. 29.
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NpoceyYyHor 3Haha U Nckyctea. Tpeba ncrahu aa
je npobnemaTtyika HeMnpaBUYHMX YFOBOPHUX ofpe-
naba jow op paHuje 6rna HopmmpaHa 3akoHOM O
06/MrauMoHMM OLHOCUMA, TaKo Aa cy oppenbde
3aKkoHa 0 3alWTuUTK noTpolaya lex specialis y on-
Hocy Ha pewera 300. 3aKoH no3Haje ABe KaTe-
ropuje HenpaBnYHNX oapeaada. MNpey KaTeropujy
yrnHe oHe ofpenbe uuvja je HENPaBUYHOCT arnco-
NyTHa, WTO 3Hauu Aa ce HeobOpMBO MPETNoCTa-
B/ba Aa Cy HenpaBuuHe. [lpyry KaTeropujy YnHe
oapenbe roe noctojy oboprBa NPeTnocTaBKa He-
NPaBMYHOCTK, @ Ha TProBLUY je TepeT AoKa3uBama
CYNpOTHOT.

Y wecToj rnasu ce ypehyje 3awtuta noTpoLla-
Ya y oCTBapuBarby MpaBa U3 yroBopa o npogaju
pobe. OBe cy ypeheHa Tpy OUTHa MHCTUTYTa: NK-
Tarbe npenacka pusrKa, NuTarbe HecaobpasHocTH
pobe 1 NuTare rapaHumje. 3aKOHCKa peLuerba Cy
y cknagy ca [upekTtueom 99/44/EZ.'' Y nornepy
npenacka pu3rka, BaXku onwiTe nNpasBuio Ja pu-
3UK Npenasy Ha noTpollaya TPeHyTKOM npepfaje
CTBapM noTpoLlayy uan nuuy Koje je notpoluay
oppenvo. Tprosal je fy»aH Aa vcnopyum poby
caobpasHy yrosopy. OAroBOpHOCT Tprosua He
3aBMCM Off HberoBe CaBEeCHOCTU, a jeAUHN Cnyyaj
Kaga ce mMoxe ocioboanTn ofroBOPHOCTM jecTe
Kaja je moTpolway y 4Yacy 3aKk/byyera YroBo-
pa 3Hao WAM MOrao 3HaTu 3a HecaobpasHocT. Y
Cny4yajy HecaobpasHocTu pobe, noTpolay rmMa
npaBo [a 3axTeBa fa ce Hecaobpa3HOCT OTKIO-
HV OMpPaBKOM WX 3aMEHOM. YKOIMKO Huje MO-
ryhe n3Bpwnt onpasBKy WM 3aMeHy unmn 6u 1o
npeacTaB/bano HecpasmepHo ontepehere 3a
TProBua, NOTPOLLIAY MOXEe PaCcKUHYTU YroBop. 3a
pa3nuKy of NPeTXO4HOr 3aKOoHa, Y Kome je 6uo
yTBpheH npeumsaH pok of 45 faHa 3a onpasKy
WM 3aMeHy, HOBM 3aKOH YBOAW CTaHAapg npu-
MEPEHOr POKa, LITO Y NpaKkcyu MOXe A0BeCTU A0
HefoyMuLa Y HeroBom Tymauemny. Takohe, ctapum
3aKOH je gaBao notpolavy moryhHocT ga ce og-
Max ornpefenu 3a packup yroBopa, fioK ce caja
Mopa nowToBatn yTBpheHn pepocneq. 3aKkoHOM
je ypebeH n nojam rapaHuuvje Kao npaBHO 06a-
Be3yjyhe m3jaBe y Be3n ca pobom. YKONMKO oBa
n3jaBa He Mpyxa WuUpu obuM npaBa Of OHUX
npeasuheHnx 3aKOHOM, OBa M3jaBa Ce HE MOXe
Ha3BaTW rapaHUMjoM, a TakBO MocCTyname (3noy-
notpeba m3pasa rapaHumja) cmatpa ce 06/MKOM
HernoLITEHOr NOC/IOBamb-a.

Y ceamoj rnasu ypehyje ce ogroBOpHOCT Npo-
n3sohaua cTBapu ca HegocTaTkom. OBAe je TpaHC-
noHoBaHa [iupektuea 85/374/EEC.12 Mpownseohau
nma ob6aBe3y HakHafe LTeTe YKOIMKO MoTpoLlay

11 Directive 1999/44/EC of the European Parliament and of
the Council of 25 May 1999 on certain aspects of the sale
of consumer goods and associated guarantees, OJ L 177
of 7.7.1999, str. 12.

12 Directive 85/374/EEC of 25July 1985 on the approximation
of the laws, regulations and administrative provisions
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[OKaXke MocCTojambe wWTeTe, HefocTaTak MpPon3Bo-
Aa 1 y3pOuHy Be3y n3mehy HegocTaTka 1 HacTane
wrete. OBa 0oAroBOpHOCT npowussohaua je um-
nepaTvBHe NPUPOAE N He MOXKe Ce OrpaHnynTU
HUTU NCKIbYUUTHN.

Ocma rnaBa je nocseheHa 3awWTUTK NOTpoOLIaya
y OCTBapVBakby NpaBa U3 yroBopa o ycsiyrama. Haww
3aKoH Ha OMWTW HauvH perynuwe oBy npobne-
MaTUKy, 3a pa3nuKy of npasa EY, roe He noctoju
aKT Koju cBeobyxBaTHO perynuiue OBy maTepujy,
Beh camo HU3 OMpeKTMBa Kojuma ce perynuiy
KOHKPETHM YroBOpMW O MpyXakby ycnyra (Hhp. Ty-
puctnyke ycnyre).'3 3akoHom ce ypehyje HU3 onw-
TUX NHCTUTYTa KO OBaKBUX YroBOpa: LieHa ycnyre,
npopauyH, caobpasHoCT, packug yrosopa 1 ap.

Y peBetoj rnasu ypehyjy ce ycnyre og onwTer
€KOHOMCKOT MHTepeca.'* OHe ce mMory oapeanTm
Kao ycnyre Koje 360r cBOr 3Hauyaja Mopajy 6utm
[LOCTYMHe noTpollaynma ypeaHo U Henpekua-
HO, MO MPUCTYNayYHoj LeHwn. MNMprmepa pagwn, To
cy ycnyre cHabfeBarba eNeKTPUYHOM eHeprujom,
BOAOM, racom 1 ap. 360r BMTanHOr 3Hayaja 0BUX
ycnyra 3a notpowlaye, 3akoH Nponucyje HU3 gy-
HOCTW Mpy»aourMa OBUX ycsyra y nornegy oba-
BeLUTaBakba, LieHe, cneundukaymje ycnyra, moryh-
HOCTU NCKIbyYena. HoBUHY NpefcTaBba yBohere
nojMa YrpoXkeHor moTpoLllaya, Koju 360r cBojux
€KOHOMCKMX U APYLUTBEHUX Npunuka npubasrba
OBe ycnyre nof HapouYUTO OTEXaHUM YCI0BMMA.
3akoHOM je npepBubeH HauMOHanHM Mporpam
3alWTUTE YrPOXEHUX MOTpOLUaYa, Kao HMU3 mepa
couvjanHe nonuTUKe ca uwbem nosehaBara
NPUCTYNaYHOCTN OBUX YCJTyra yrpoXeHUM NoTpo-
LIAaYMMa KOoju JoHOCK 1 umniemeHTrpa Bnaga.

JleceTa rnaBa je nocseheHa 3awWTUTX NOTPO-
laya y ocTBapvBarby NpaBa M3 yroBopa O Ty-
PUCTUYKMM YCrlyrama 1 BPeMeHCKM MofesbeHOM
Kopuwhery HenokpeTHOCTU. Y OBOj 0bnacTu 3a-
KOoHoMMcal, TpaHCNoHyje ampektmse EY: [upek-
1By 90/314/EE3 0 nakeT apaHxmaHuma'®> n [u-
pexTBy 2008/122/E3 0 BpemMeHCK/ NoAesbeHOM
Kopuwhery HenokpeTHOCTW.'® 3a pa3nuky opf
NpeTxofHor 3akoHa u3 2005. rognHe, HOBU 3aKOH
petarbHO ypehyje oBy obnact. MNponucaH je HU3

of the Member States concerning liability for defective
products, OJ L 210 of 7.8.1985, str. 29

13 M. Karaniki¢-Miri¢, H. Miklic, N. Rajh, Konferencija o
pravima potrosaca, Beograd, 17. centembap 2010.

14 3akoH o 3awTtuty notpowava, CiyxbeHu anacHuk PC, 6p.
73/2010, un. 83-92.

15 Directive of 13 June 1990 on package travel, package
holidays and package tours OJ L 158 of 23.6.1990, str. 59.

16 Directive 2008/122/EC of the European Parliament and
of the Council of 14 January 2009 on the protection of
consumers in respect of certain aspects of timeshare,
long-term holiday product, resale and exchange
contracts, OJ L 33 of 3.2.20009, str. 10.
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npaswuna o NpefyroBopHumM obaBeszama, ycsioBrMma
3a 3aK/byyerbe YroBopa, caobpasHoOCTU TypUCTUY-
KMX yCnyra u HauvHy 3aliTute NoTpoLlaya.

JepaHaecta rmaea Hocn Hasme CTpaTtervija u
CUCTEM 3alUTWTe NOoTpoLlaya. 3akoHoAaBal, npen-
BuMha [oOHOLWeEHe cTpaTernje Kojom ce oppehyjy
LAYropoYHM LU/bEBMN N aKTUBHOCTW Y Norneay not-
powayke nonutuke. Ctpaterujy ytephyje Bnaga Ha
npeasior MMHUCTaPCTBa HaA/IeXHOr 3a MOCnoBe
3alTMTe MOTPOLIAYa, Ha nepuod of neT roguHa.
MNpenBubeHo je noctojarbe HaumoHanHor ca.e-
Ta 3a 3aWTWTY NOTPoOLIaya, Koju obpasyje Bnaga.
Osnawhera HauuoHanHor caeeta cy npeTekHO
nHopMaTMBHE 1 caBeTodaBHe Npupoge. 3akoHOM
je npeasuheHo dopmrparse yapyera 1 caBe3a
Kao HeBnMaguHKX opraHmsauuja. bbuxosa dyHKUMja
je pa yHanpehyjy 3alTiTy noTpoLuaya Tako WTo UM
npy»ajy obaseluTera, BpLIe NCNUTMBaHEe pobe, a
MOTY 1 3aCTynaTh nHTepece NOTpoLlaya y CaBeTo-
[AaBHUM Tennma, y NocTynumMma CyAcKor U BaHCYA-
CKOr pellaBakba MOTPOLLAYKMX CMOPOBA, Kao U y
nocTynuMma npeg Apyrum opraHmma.

Cnepeha rnaea je nocseheHa BaHCyACKOM pe-
LWaBakby MOTPOLLAYKMX CMOPOBA, Kao jefHOj of
HOBMHa Y OAHOCY Ha [Jocafallky perynatusy.
MoTpowaukn cnop je opgpeheH Kao cBakm cnop
13 yroBopHor ogHoca m3mehy noTtpowava u Tp-
rosua. BaHcyacku HaumH peluaBama MoTpoLlay-
KUX CnopoBa NpeAcTaB/ba anTepHaTUBY CYLCKOM
NOCTYMNKY, ann ra He uUckbyuyje. OBaj Kopak 3a-
KOHOAaBLiA Ce€ MOXe OLEHUTM Kao MO3UTUBHO
peluere y CKnagy ca faHallHboM TeHAeHUMjoM Ja
Ce CMopOoBW peLlaBajy anTepHaTMBHUM NyTem Kaj
rof je To moryhe, pagu nsberasama gyrmx u cky-
nux cyacknx noctynaka. OBo noctaje nocebHo
3HauyajHO y CBETNYy UMkbeHMLEe Aa je eKOHOMCKMU
nosioxaj noTpoluaya No npaswusly HENOBOSbHU)A
op Tprosyesor. [NocTynak ce nokpehe Kaga jenHa
CTpaHa NpuxBaT! MpPeAsior 3a BaHCYACKO pelua-
Bakbe Cropa Koju aaje gpyra ctpaHa. CtpaHe CBOj
Cnop MOry CrnopasyMHO MOBEpUTU MeaujaTopy
unu apbuTpy.

TprvHaectom rnaBom ypebyje ce nocTynak
3abpaHe HenpaBWYHUX YrOBOPHWUX ogpepaba u
HernoLTeHOr nocsioBara. OBaj NOCTynak ce crnpo-
BOAM Mpep CyAoM, Y3 CXOOHY NMpUMeHy npasuna
NapHUYHOr NocTynka. MocTynak mMoxe NoKpeHy-
TW NoTpoLay yuje je npaBo owTteheHo, a y cny-
Yajy noBpefe KOMEeKTUBHMX MpaBa MOTPOLLAYa,
aKTMBHO Cy NeruTmmmucaHa yapyera 1 caBesu
notpowaya. Cya y 0BOM NMOCTYMKY MOKe ornacu-
TV HULWTaBMM HeMNpaBUYHY YroBOPHY oapenoy,
HapegouTy TProsuy fa MnpecTaHe fa 3aK/byuyje
yroBope Koju capprke HernpaBuuyHe oppepnbde u
[a rpectaHe ca MOHalameMm Koje je kBanudu-
KOBaHO Kao HEeMoLUTeHO MOC/IoBame, Aa U3MeHU
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[leo ornaca Koju ce cmaTpa HernowTeHUM Nocno-
BarbeM 1 ia y CpeAcTBMMa jaBHOT MHpopMurcara
06jaBu fa My je M3peuyeHa mepa cyga. YKONMKO
je Tprosay HemnowTeHUM MOC/IOBakbeM OCTBapUO
NPOTMBNPaBHY UMOBUHCKY KOPUCT, OHa Ce 0fy3u-
Ma y KopucT byieTa.

Y ueTpHaecToj rmaBv NPOMUCyjy ce npasuna
O BpLlewy Haa30pa Hag npumeHom 3akoHa. Ha-
LJIEXHOCT je noperbeHa namehy pasnmuntux mMu-
HUCTapcTaBa. MyHMCTapCcTBa HaA30p BplUe Mo-
CpPenCcTBOM MHCNEKLUMjCKNX OpraHa. Y neTHaecToj
rnaBu Hanase ce Ka3HeHe ogfpepnbe. lNocneama
rnaBa cagpu npenasHe 1 3aBpluHe ogpeade.

HoBun 3akoH O 3awTnTK NoTpolaya nNpeacTa-
B/ba 3HaYajaH Hanpepdak y perynucamwy oBe n3y-
3eTHO 3HauyajHe 06nacTu. Y OAHOCY Ha paHuja
3aKOHCKa pellera, Moxe ce uctahu cseobyx-
BaTHMje perynncame MOTPOLaykMx npasa. Tpe-
6a uctahu ga je, 6e3 063upa Ha NoYeTHy uaejy
3aKOHOJaBLA Aa UenoKynHa Matepuja 3awrtute
noTpowaya Gyae perynucaHa jefHUM 3aKOHOM,
MaTepuja GUHAHCUjCKUX yCnyra U3oCTaB/beHa U3
KOHAYHOI TeKCTa U perynmcaHa 3akoHOM O 3all-
TUTN KOPUCHMKa GUHaHcmjckmx ycnyra (CryxbeHu
enacHuk PC, 6p. 36/201). MaTtepuja je y 3akoHy
ypeheHa Beoma npeLmn3HO, a Kako Cy HopMme 3a-
KOHa nmnepaTrBHe npupope, cMahyje ce moryh-
HOCT 3noynoTpeba. Takohe, 3akoH yBoAM HOBe
WHCTUTYLMOHAHe OKBMpe Koju pgonpuHoce edu-
KaCHWjoj 3alWTUTK NOTpOLIayKmxX npasa. EBeHTy-
afHe KPUTKKE Koje ce MOTy YNyTUTU 3aKOHY CBO-
[ie ce Ha NpobneMaTnky NprMeHe CaMor 3aKoHa.
3HauvajHa oBnawhera cy NpeHeTa Ha YApYyekrba 1
caBe3e MoTpoLLUaya, ann Cy OHY TeK HeJaBHO yBe-
LEeHW y Hall NpaBHM Nopeak 1 jolw HUCY JOBO/b-
HO ocrnocobrbeHn 1 yxodaHn y obaBrbaky CBOjMX
fenaTtHocTn. Kako ce penaTmBHO CKOPO OTMOYENo
ca npvMerMBarbeM 3aKkoHa, Tpeba fa npohe jou
BpemeHa Aa 6u ce ganm KOHauyHU CyfoBY O npea-
HOCTMMa 1 HeJoCTaUMMa 3aKOHCKMX peLlemsa.

Miljana Dimitrijevi¢ i Aleksandar Fillen

New Consumer Protection Law adopted

The National Assembly of The Republic of Serbia
passed a new Statute on consumer protection, on
October 20" 2010. The application of the new Statute
will begin on January the 1t 2011. The Statute is a part of
the general program of legislative reform and unification
of domestic rules with the regulative of EU. Because of
that, a number of EU Directives concerning the matters
of consumer protection have been implemented. The
Statute also establishes new institutional mechanisms
which are intended to improve the position of the
consumers on the market.
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YCBOJEH 3AKOH O 3ALLTUTU
KOPUCHUKA OUHAHCUNJCKUX
YCJIVTA

Jluouja Maunouh

CkynwmuHa Peny6nuke Cpb6uje je 25. maja 2011. 20-
OuHe yceojuna 3aKoH O 3awmumu KOPUCHUKA (pUHAH-
cujckux ycnyea (Cnyx6eHu enacHuk PC, 6p. 36/2011). 3a-
KOH je cmynuo Ha cHaey 4. jyHa 2011. 2z00uHe, a noyehe
0a ce npuMerbyje HGKOH ucmeka wecm mMeceyu 00 0aHa
cmynarea Ha cHazy. OCHOBHU UYusb OOHOWera 0602 3a-
KOHa je 3awmuma epabaHa Koju Kopucme 6aHKapcke
ycryee U (pUHAHCUJCKU U3UHe, KaKo ucmude HapooHa
6aHka Cpbuje, npednazay 3aKoHd. 3dKOH O 3awmumu
KOPUCHUKA hUHAHCUJCKUX YC/1yed 3ajeOHO ca 3aKOHOM O
3awmumu nompowaya 3aokpyxyje cucmem sawmume
nompowada. Y13 Haypma 3akoHa o 3awmumu nompo-
waya uzocmassbeH je 0eo 0 PUHAHCUCKUM yCi1y2ama oa
6u ce ma mamepuja ceeobyxeamHuje pe2ynucana. Hogu
3akoH je obyxeamuo u xunomekapHe Kkpedume. 3aKOH je
y cknady ca Jupekmueom 2008/48/E3.1

CrabunHoct gomaher dUMHaHCUjCKOT CeKTopa
nocTana je 036MbHO yrpoXeHa Kaja ce oroau-
Nna eKkoHoMmcKa Kpusa 2008. rogmHe. [MoBepeme
rpabaHa y pag GUHaHCUjCKUX MHCTUTYLMja, Koje
WHaye Huje 6uNo Ha 3apgoBosbaBajyhem HMBOY,
[00aTHO je y3apmaHo. Pagun oTKnarbara WTeTHUX
nocnegvua eKoHoMcKe Kpuse, Penybnmka Cpbuja
je foHena HM3 Mepa ca uubem cy3bujara Te Kpu-
3e. JeoHa of Hajno3HaTtMjux Mepa jecte noseha-
Barbe OCMrypaHor genosuTa y 6aHKama Ha cymy
of nefeceT xwbafa eBpa.2 [ipyre mepe obyxBa-
Tajy: Nomararbe H6aHKapCKOM CeKTopy nyTem [o-
Kanutanusaumje, BUCOKe pedepeHTHe KamaTHe
cTOne, ofpaBakba BUCOKe obaBe3He pesepse 1
apyro. MehyTtum, 6uno je HeonxogHoO fa ce po-
Hece HOBW WHCTUTYLMOHANHM OKBMP 3a 3alTUTy
KOpUWCHMKa ¢UHaHCKjcknx ycnyra. To je ynpaBo
3aKOH O 3aLUTUTU KOPUCHMKA GUHAHCUjCKIX yCy-
ra. [Npegnor 3a goHoweme OBOr 3aKOHa, NogHena
je HapogHa 6aHka Cp6uje.2 DopmupaH je LieHTap
3a 3alTUTY KOPUCHMKA GUHAHCKjCKUX ycayra u
KOHTPOIY TPXKMLLUTA Hag obaB/bakbeM TUX ycnyra.t

1 Directive 2008/48/EC of the European parliament and of
the Council of 23 April 2008 on credit agreements for
consumers and repealing Council Directive 87/102/EEC.

2 3aKOH O M3MeHaMa 1 JoMyHaMa 3aKkoHa O OCurypatby ferno-
3uTa, CnyxbeHu enacHuk PC, 6p. 116/08, un. 2 cT. 1 Tau. 3.

3 3akoH o HapopHoj 6aHun Cpbuje, CryxbeHu anacHuk PC,
6p. 85/05, un. 3, 3akoH o 6aHKama, Cyx6beHu anacHuk PC,
6p. 107/05, un. 41.

4 http://www.nbs.rs/internet/latinica/63/index.html
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YctaBHa obaBe3a Penybnuke Cpbuje je ga wium-
TW NOTpoOlLaye U, CXOOHO ToMe, 3abparbeHe cy
pagme ycMepeHe NpoTuB 34paBba, 6e36egHoCTM
M NMPXBATHOCTM MOTPOLUAYa, Kao U CBE HevyacHe
pagrbe Ha TPXKULWTY.?

3akoHoM ce ypehyjy npaBa KopucHuKa ¢éu-
HaHCMjCKMX YCnyra Koje npy»ajy 6aHke, faBaoum
dUHaHCKHjCKOT NM3UHIa 1 TProBUW, Kao 1 YCNOBY
N HauMHM OCTBapMBatba M 3alTUTe TMX Npasad.
3aKOH je mofesbeH Ha cepam rnaea v cagpkm 56
unaHoBa.

MpBa rnaBa obyxBaTta onwTe oapende y Koju-
Ma Cy npeuusvMpaHu obnact npumeHe 3aKoHa,
HEeroB npegmeT, BpCcTe PpUHAHCUjCKUX ycnyra u
nedvHMLMje NojefuHUX TeEpMUMHa.

KopucHuk ¢uHaHcujckmx ycnyra jecte ¢usnu-
KO Nnue Koje KOpUCT Un je KopucTuno GpuHaH-
Cujcke ycnyre nnm ce gasaouy GUHaHCHjCKMX yC-
nyra obpatuno pagn kopuwhera TUX ycayra, a
bVIHaHCMjCKe ycnyre KOPUCTU Yy CBPXe Koje HUCy
HaMetbeHe HeroBoj MOCAIOBHOj WU [APYroj Ko-
MepuWjanHoj genatHocTu.’

MNpenmet 3akoHa cy GrHAHCKjCKe ycnyre y Koje
cnagajy: 6aHkapcke ycnyre, ycnyre GuHaHcmjckor
N3nNHra n GuHaHcnjcke noroaoe.

BaHKapcke ycnyre cy ycnyre Koje 6aHKa npy»a
KOPWUCHMLMMa OBUX YC/yra Mo OCHOBY YroBopa O
KpeauTy, yroBopa O [eno3nTy, yroBopa O OTBa-
patby 1 Bohery payyHa, yroBopa O M3aaBakby U
Kopuwhetby NnaTHUX KapTuua, yroBopa O A03-
BO/bEHOM MPEKOpayetby Mo padyHy, Kao 1 apyre
ycnyre Koje 6aHKa Npy»a y cknagy ca 3akoHOMS,

OVHaHCKJCKN NN3MHT, Kao APYrn BaxaH cer-
MeHT GUHAHCKjCKMX YCnyra, NpefcTaB/ba Nocao
drHaHCmMjcKor nocpefoBarba Koju o6aBsba AaBa-
nav M3uHra 1 Koju NoapasymeBa fa Aasanal nu-
31Hra, 3apKaBajyhu npaBo CBojuHE Haj npeame-
TOM NN3MHIa, HA MPUMaoLa IM3MHIa NPEHOCH, Ha
oppeheHn BpemeHcKM nepuvog, osnawhere Ap-
*atba 1 Kopuwherba NnpeameTa IM3UHra, ca CBUM
pY3MLUMMa 1 CBMM KOPUCTMA MOBe3aHUM Ca npa-
BOM CBOjVHe, a nprManad, My 3a To nnaha nmsuHr
HakHagy?®.

OuHaHcnjcka noropgba npeactaB/ba  Tpehy
BPCTY ¢duHaHcnjckmx ycnyra. To je mpogaja ca

5 YcraB Penyb6nuke Cpbuje, CnyxbeHu enacHuk PC, 6p.
98/06, un. 90.

6 3aKoH O 3aWTUTK KOPUCHMKA OUHAHCUJCKUX YCAyra,
Cnyx6eHu enacHuk PC, 6p. 36/11, un. 1.

3aKOH 0 3aLUTUTU KOPUCHMKA GUHAHCW]CKUX YCIyra, Yil. 2.
8 MWcmo.

3aKkoH 0 PuHaHcujckom nun3uHry, CayxbeHu enacHuk PC,
6p.31/11, un. 2.

CTYLOEHTCKA PEBMJA 3A MPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

06poYHMM OTMNaTama ueHe Wunu ppyru obnauk
brHaHCMparba KOPUCHUKA KOjU UMa WCTY eKo-
HOMCKY CYLWTKHY, KOjy HyAM Tproeal W Koja
nofpasymeBa ofnoxkeHo nnahawe gyra y TOKy
oapeheHor neproga.’® Tproealy je nNpaBHO WK
dur3nyKo nuue Koje BpLKN Npoaajy GuHaHCKjCKoM
norof6oMm 1 HacTyna Ha TPXKULLTY Y OKBMPY CBOje
NOCNOBHE [eNlaTHOCTU UAK Y Apyre Komepuujan-
He cBpxe. OBa geduHuymja je npeyserta 13 3ako-
Ha 0 3awWTnTK noTpolwaya (CayxbeHu enacHuk PC,
6p. 73/10).

3aKOH cafpXu neT OCHOBHWUX Hauyena Koja
npeAacTaBibajy OMNwTU OKBMP 3alUTUTE KOPUCHMKA
duHaHcHnjcknx yenyra. Hajnpe ce nctnuye npaso
Ha paBHOMpaBaH OJHOC ca AaBaouem OUHaH-
cunjcke ycnyre. Beoma 6nv1cko oBom Hayeny jecte
npaBoO Ha 3aWTUTY Of AWUCKPMMMHauMje. 3aTuM
Ce UCTWYYy 1 NpaBoO Ha UHpOpPMKMCarbe, NPaBO Ha
oppehHeHoOCT nnm oapeamnBoCT yroBopHe obase-
3e 1 NpaBO Ha 3aWTUTy npasBa U MHTepeca. Ho-
6pa MHGOPMMNCAHOCT je rMaBHU BUA 3alITUTE KO-
pUcHUKa. Y cknagy ca npaBom Ha nHbopmmcame,
ornawasare GUHAHCUjCKMX ycryra Mopa aa byge
jacHO 1 pa3ym/bMBO M He MOXe cajpaTu HeTa-
YyHe nHpopmauuije.

MpaBuna yroeapara cy crneunduyHa, a ako
HewTo Huje ypeheHO OBUM 3aKOHOM, CXOAHO ce
npumeryjy npasuna 3akoHa o obAurayMoHMMm
opHocmma. OBa NpaBrna Hanaxy Aa yrosop mopa
6UTN CaumbeH y NMCMeHOoj GopmMK NN Ha APYroM
TpajHOM HOCauy nojaTtaka 1 la He MoXKe a cagp-
X1 ofpenbe KojuMa ce KOPUCHWK yciyre ogpuye
npaBsa Koja Cy My rapaHTOBaHa OBUM 3aKOHOM. Ha
Taj HauvH ce JaBanay GUHaAHCUjCKUX yCnyra OHe-
moryhyje fa nyTem yroBopa ycKpaTu KOPWUCHU-
Ky HEKO of npasa Koja My npwvnagajy. YrosopHa
ob6aBe3a Mopa 6uTn oppeheHa mnn oppenusa.
MpaBo Ha ofycTaHaK Ofy yroBOpa OQHOCU ce Ha:
YroBOp O KpeauTy, yroBop O JIN3KHTY, YroBOp O
[03BO/bEHOM MpeKopayeky payyHa, YroBop o
nsgaesaky M Kopuwherwy KpeauTHe KapTuue K
¢duHaHcujcke noropbe. OpycTaHak o yrosopa je
y cknagy ca unaHom 14. Anpektuse 2008/48/E3.
To npaBo ce He ogHOCK Ha cTambeHe KpepuTe,
Koju 1 Hucy obyxsaheHu oBom [iupektnsom, Beh
je nomahe 3aKOHOZABCTBO YUMHUIIO KOpaK farbe
y O[HOCY Ha hby, Tako WWTO je y oapenbde 3akoHa
0 3aLUTMTW KOPUCHMKA PUHAHCUjCKIX yCnyra yBp-
CcTUNo ctambeHe Kpegute. KOpUCHKK ycnyre nma
npaBo fa ofycTaHe y poKy oA 14 gaHa of AaHa
3aK/byuyerba YyroBopa, 6e3 HaBohera passora 3a
opycTaHak. [lyxaH je fa o opycTtaHKy obaBecTu
faBaoua ycnyre.

10 3aKOH O 3aLUTUTN KOPUCHUKA GUHAHCUJCKIX YCITyra, ui. 2.
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Opyra rnaea ce 6aBu 6aHKapCcKMM ycnyrama u
NIM3UHIOM U CappXK1 cefam operbaka: NHpopmu-
catbe y npepyroBopHoj dasu, Cagpxaj yroeopa o
6aHKapcknm ycnyrama v nusnHry, ObaselutaBarbe
KOPWCHMKA Y TOKY Tpajatba YroBOPHOI OAHOCA,
MocebHa npaBa, NoBe3aHN yroBopu O KpeauTy,
HenpaBnuHe yroBopHe oppen6e u HemnowTeHo
nocnoBarbe 1 OcTBapuBarbe 3aWTUTe npasa u
NHTepeca KOPUCHMKa.

NHpopmuncarbe y npenyroBopHoj ¢asm obyx-
BaTa: orfalaBahe, obaBeluTaBatbe KOPUCHUKA Y
npeayroBopHoj ¢asn 1 NpoueHy KpegutHe cro-
cobHocTu. Mpunnkom ornalaBakba Aeno3nUTHUX
N KpeguTHUX yciyra 1 NocsioBa NM3uHra, 6baHke u
faBaouy NM3MHra Ay>KHu Cy Aa HaBedy Koju TpoLu-
KOBWM Mafajy Ha TepeT KOPUCHMKA Kao jegHy of
HajBaXKHWjUX CTaBKW. JaB/bajy ce u T3B. becnnat-
HV NOTPOLLAYKN KpeanTn, OAHOCHO JIU3VHT, KOA
KOjux je KamaTHa ctona 0%, anu ce 3axTeBa fa KO-
pucHuK 6yane obaBelTeH O CBMM YCNIOBMMA MOA
KojuMa ce opobpaBa KpeawT, OLHOCHO JU3VHF.
M3pnuuto je 3abparbeHO O3HauyaBare KpepuTa,
OJHOCHO NM3MHra 6ecnnaTHNM, YKONMKO je Hbu-
XOBO 0f06peHe YCNOB/bEHO 3aK/byUYeremM HeKOr
Apyror yrosopa mnu 6uno yMm WTo npegcTas/ba
[AOAATHM TPOLWAK 33 KOPUCHWKA UK LWTO CTBapa
nopnatHy obaBesy. [lakne, 3a6pareHo je apxarbe
KOpWCHUKa Yy 3abnygu. HeonxogHo je npyxutn
KOPUCHKKY noTpebHe nHdopmaumje Koje ce of-
HOCe Ha YroBop O Aeno3uTy, KpeauTy, JIN3UHTY,
OoTBapahy U Bohemy pauyHa, Kao 1 Ha yroBop O
nsgaeamy 1 Bohetby nnatHe Kaptuue. MoHyaa ce
ncnucyje Ha nocebHom obpacuy Koju 6u Tpebano
fa oprosapa aHekcuma CTaHpapAHOr eBponcKor
obpacua npegsuheHor Aupektusom 2008/48/E3.
3aKoH 0 06nUrauoHUM OAHOCUMA Y [eny y Kome
ce oppehyjy enemeHTV nojeauHUX yropopa He
cappxun obaBe3y npenyroBopHor MHPopmumcarba,
Tako Aa ce ogpenbde 3akoHa O 3alUTUTM KOPUCHMKA
bUHaHCHjCKMX yCyra y OBOM Crlyyajy npuMerbyjy
Kao lex specialis. ¥ npenyroBopHoj ¢pasu je Hy>kHO
006aBUTN 1 NPOLEHY KpeanTHe CMOCOOHOCTU KO-
pVCHMKa pagn cnpevaBaka HMXOoBe npesagyxe-
HOCTW M HeraTUBHWX Nocsiegmua Koje Mory npo-
ncrehn n3 Tora.

KopucHuum ycnyra ce obaBeluTaBajy 1 y TOKy
Tpajarba yroBOPHOT O4HOCA, NP Yemy ce MOHOBO
HarnalwaBa BaXkHOCT Hauyena o UHpopmucarby. Y
0BOj da3m yroBopa HaBOAU ce Aa AaBaouu ycnyra
He MOrY jeIHOCTPaHO U3MEHWTU YCIIOBE 13 YTOBO-
pa HUTW ra je4HOCTPaHO PACKMHYTK, OQHOCHO OT-
Ka3aTu, ako KOPUCHMK Huje carnacaH ca Tm. OHu
KOPUCHKKa Mopajy Aa obaBeluTaBajy O NpoMeHa-
Ma YroBopeHe MpoOMeH/bMBe KamaTHe cTone. 3a
CBaKy MOXBasy je TO WTO Ce KOPUCHULUMMA U3na3n
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y CycpeT ako fjohy y TeluKko maTepujaiHO CTambe.
To ce uynHM Tako wWTO 6aHKa MOXe NPOrnacuTu
3aCTOj y OTNNaTh Kaja ce nojaBe OKOJIHOCTU Koje
KOPUCHMKa JOBOJE Y TELLKO MaTepujanHo CTambe.

MNMocebHa npaBa KOPUCHUKA GUHAHCUJCKMX YC-
nyra Koja cy y cknagy ca Aupexktusom 2008/48/
E3 opgHoce ce Ha: mpaBoO Yy Be3n ca YroBOPOM O
PEBONBUHI KpeauTy, NpaBo Yy Be3u ca npespe-
MEHOM OTMnaToM Kpeauta M NpaBo MNpeHoca
notpaxusara. MehyTnmM, CprncKo 3aKoHoZaB-
CTBO je MPOMMcano 1 HeKka HoBa Npasa Koja HUCY
npensuheHa oBom [JupeKkTnBoMm, a TO Cy: MpaBo
Ha MPUMeHY WCTOF TWMa Kypca, UCTOr MeToAa
obpauyHa KamaTe 1 MpPaBo y Be3u Ca pavyyHOM 1
NJaTHOM KapTuLIOM. YTOBOP O PEBOBUHI Kpeau-
Ty omoryhaBa KOpPWCHMKY fa jegHOM ofo6peHu
W3HOC KpeawuTa, y oapeheHom nepuogy, nosna-
ym BULe MyTa nog uctum ycnosuma'l. KopucHuk
1Ma NpPaBo fja packrHe YroBop O PEBONBUHT Kpe-
OUTY y cBakOM MOMeHTYy. OBoO npaBo je moryhe y
OKBUPY poKa Of Mecel, fiaHa, NPy Yemy, Hapas-
HO, 6aHKy Tpeba 06aBeCcTUTU O JOHETOj oanyuUMn.
MpeBpemeHy oTnnaTy KpeauTa je, Takohe, mo-
ryfe n3Bpwnt y cBakom momeHTy. Moryhe je u
ycTyname NnoTpakmBarba M3 YyroBopa O Kpeguty
ApYyroj 6aHuW, a y TOM CNlyyajy, KOPUCHWK 3aap-
»KaBa CBa rMpaBa Koja je MMao npema npBoj 6aH-
UM 1 HEe MOXe BUTK Y HEMOBOJbHUjEM MONOXKaAjy
HUTW MOXe OUTU N3NOXKeH AOLATHUM TPOLUKOBU-
Ma. baHKa je o6aBe3Ha fja KOpUCHMKa obaBecTun o
npeHoCy NoTpak1Bakba.

MpaBa 1 MHTepece KOpPUCHMKa GUHAHCKJCKMX
yc/lyra je HeOmnxoAHO 3aWTUTUTU. YecTo ce umHe
npekpLaju. la 6u ce npegynpeaunu, ycTaHOB/bEH
je Hap3op, npeaBuheH yeTBPTOM [NaBOM, KOjui
o6aBsbajy HapoaHa 6aHka Cpbuje n MMHMCTApCTBO
HagfIeXXHO 3a 3aWTuUTy noTpolwava. KopucHuum
1UMajy NpaBo npuroBopa 6aHLm, O4HOCHO AaBaoLy
NIN3VHIA, UMajy NPaBO Ha BaHCYACKO peluaBae
cnopa, a npeasuheHo je 1 n3puuarbe HOBYAHUX
Ka3HW. HoBuaHe KasHe, KojuMa ce KaktbaBajy 6aH-
Ke, OHOCHO AiaBaoLUM M3KHra, Kpehy ce y pacno-
Hy of, 500.000 go 2.000.000 guHapa.

OuHaHcnjcke noropbe Koje Hyau Tpro.aly
obyxsaheHe cy Tpehom rnasom. Y cknagy ca [u-
pektneom 2008/48/E3, KpeguTuparwe MOTPO-
Wava noapasymeBa 1 Kpeautmpare Koje Bplue
Apyra npaBHa nnua, a He camo 6aHKa. Y 3akoHy
0 obnvrayMoHnM ofgHocMMa OUHaHCKjCKa mno-
ronba ce gedrHMWwe Kao npopaja ca 06pPOUYHUM
oTnnatama ueHe, opjioxeHo nnahamwe mn gpyre
noropbe Koje Hyau Tprowau, a Koje umajy ucrty
E€KOHOMCKY CywTuHy. M3pa3 ,norogbe” ce npo-

11 3aKOH O 3aLUTUTN KOPUCHUKA GUHAHCUJCKUX YCITyra, uil. 2.
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lMpyje 1 Ha gpyre cnuyHe norogbe Te je cTora
AOHOLLEHEM HOBOI 3akoHa 6uno notpebHo fatu
nocebHo mecto puHaHCUjckum norogbama. Kako
3aKoH 0 obnMraynMoHNM OfHOCUMA He MpyXa Le-
NOKYMHY 3alTUTYy KOpUCHWUMMa ofpefbama o
Kyrnonpopgaju ca o6poyHmm oTnnatama ueHe'?, to
Ce HacToju HagoOMeCTUTM 3aKOHOM O 3alUTUTU KO-
pUCHMKa PUHaHCMjcKux ycnyra. [pu ornawasamy
durHaHcKnjcknx noronbwu, Tproeay, je y obasesn fa
HaBefe cBe nofaTtke 0 pobu Mnu ycnysu, LeHy u
n3HoC Koju ce nnaha yHanpepn. Kaga ce ornawasa
KpenuT 3a KynoBuHy pobe uuja je kamaTHa cTona
0%, Heonxof4HO je HaBeCT! U CBe MOBOJSbHOCTU
Koje MMa KOPUCHKK Koju LieHy pobe nnaha y roto-
BUHU. MUHUCTapCTBO HaANeXHo 3a 3aWTuTy Ko-
PVCHMKa, a TO je MMHNCTapCTBO NOSLONPUBPELE,
TProBuHe, WyMapcTBa 1 Bogonpuspene, 6nmxe
nponucyje obnnk 1 cagpxnHy obpacua noHyae
durHaHcnjcke noronbe.

Mponncn 3a nsBpluaBarbe OBOr 3akoHa 6uhe
JOHeTN HajKkacHuje y POKy of Tpu meceua of
AaHa HeroBor CTynawa Ha cHary. [laBaoun ¢éu-
HaHCMjCKMX yCnyra Cy Ay»KHW [ja CBOje OrLuTe aKTe
ycarnace ca OBMM 3akoHOM, Takohe, y poky of
TP MeceLa, a Of AaHa CTynama Ha CHary [o AaHa
nprMeHe 3akoHa, He mory nosehaBaTu BUCKHY
KamaTHMx ctona kopwuctehu yrosopeHe Heopgpe-
AVBe efleMeHTe.

3aKOH O 3aWTUTU KOPUCHUKA GUHAHCUjCKUX
ycnyra 1 3aKOH O 3alTuTV NOTPOLLAya YmHe Le-
NOBUT CUCTEM 3awTuUTe noTpowaya. MNpumapHu
LUWb AOHOLWeEeHa 3akoHa O 3aWTUTU KOPUCHMKA
burHaHcKnjcknx ycnyra je ga ce noseha HMBO 3aLl-
TUTe npaBa KOPWUCHMKA PUHAHCMjCKUX Yycnyra
yHanpeherwem gobpe nocnoBHe npakce n Ja ce
Ha Taj HauvH Mojaya noBepere Yy PUHAHCKjCKK,
npe ceera 6aHKapcKkn cekTop. BaxaH uumb je un
3aycTaB/bambe Kpude Yy OMHAHCUjCKOM CeKTopy.
OBuM 3akoHOM Huje Buwe moryhe KopucTuTh
,MMOCNOBHY MONUTUKY” Kao U3roBOp 3a Memahe
KamaTHux ctona. OBa HOBMHa je BeOMa NOBOJSb-
Ha 3a KOPUCHWKe jep he 6UTK curypHmnju npunu-
KoM Kopuwhema ¢GUHAHCHCKUX YCayra, Hapo-
YynTo KpepmTa. 3aKOHOM O 3alUTUTN KOPUCHMKA
burHaHCKnjckmx ycnyra nobosbluaBa ce 1 Mosoxaj
GUHAHCNjCKMX MHCTUTYLMja TaKo LITO Ce jaya Hu-
xoBa penyTauuja. HapogHa 6aHka Cpbuje mma
dyHKUMjy perynatopa u cynepsusopa Hag sehum
AenomM 6aHKapcKor ceKTopa, OCMM 3a Ae0 3a Koju
je HagnexHa Komucumja 3a xapTmje of BpegHOC-
™. lpema jegHOM KCTpaXkMBatkby, YCTaHOB/bEHO
je na 56,52% rpahaHa cmatpa ga he HoBuM 3aKoH
ponpuHeT 60/boj 3aWTUTKU KopucHuKa, 10,37%

12 3akoH O o6nuraynoHMm opHocuma, Cayx6eHu aucm
COPJ, 6p. 29/78, 39/85, 45/89, un. 542-551.
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na he ponpuHeTn yHanpehery nonoxaja 6aHaka,
26,9% pa Hehe n3a3BaTy Behe npomeHe y ogHoCy
Ha TPeHYTHO CTake, a 6,52% fa ce Hehe pgorogu-
TV HUwWTa of Tora.!3 Bpeme he nokasaty Kakas
he yTruaj 3aKoH 3ancTa UMaT Ha KOPUCHUKe du-
HaHCWNjCKUX ycnyra.

Lidija Mandi¢

The Law on the Protection of Financial
Services Consumers adopted

On May 25, 2011 the Assembly of the Republic of
Serbia adopted the Law on the Protection of Financial
Services. Enactment of this Act is an important step
for a better and more successful future of the economy
in our country. Law on the Protection of Financial
Services together with the Law on consumer protection
make consumer protection system complete through
promotion of good business practice. The aim of the
Law is to improve protection of citizens who use banking
services and financial leasing.

The new law elaborating in detail housing, mort-
gage and consumer loans. Especially significant is the
so-called free consumer credit, which obligates the
creditor to notify users of any conditions under which
the same is approved. In accordance with Directive
2008/48/EC, consumer lending involves lending to ex-
ercise other legal entities not just the bank. Consumer
Protection Act is completed and the sale price of the
installment payments. The advertising of financial deal
the seller is obliged to state all the information about
the goods or service.

13 http://www.vesti.rs/Ekonomija/Rezultati-ankete-Koliko-
gradjanima-znaci-Zakon-o-zastiti-korisnika-finansijskih-
usluga.html
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CyA NPABAE EBPOINCKE YHUIJE:
PREZES URZEDU OCHRONY
KONKURENCJI | KONSUMENTOW V
TELE 2 POLSKA SP. Z 0O.0.

Cno6ooau Tpusuh

Cy0 npasoe Esponcke yHuje je 3. maja oge 200uHe
ob6jasuo ceojy npecydy y cay4ajy Prezes Urzedu Ochrony
Konkurencji i Konsumentéw v Tele 2 Polska sp. z 0.0., now
Netia SA, y kojoj je usHeo cmas 0a Esponcka komucu-
ja uma odpebeHa uckrwyqusa osnawhera y obnacmu
3awmume KOHKypeHYuje, kKada OOHOCU 00JyKe Kojuma
ce ymapbhyje 0a Huje dowisio 00 nospede Npasusid KOHKY-
peHuyuje y KOHKpemHom npeomemy.

Haume, osom ce odnykom odpeheHu Oeo Haonex-
Hocmu opzaHa Egponcke yHuje y 3auumumu KOHKypeH-
yuje nomephyje Kao Uck/ey4us, npu Yemy ce mexu Ha
yHUbopmucarby npumere o02o8dpajyhux nponuca, anu
ce ca Opyze cmpaHe HAUUOHAIHUM op2aHuma daje seha
y/102a Y KOHMPOJIU HA0 MpXXUWMeM Kanumana.

YnaHom 102 YroBopa o ¢yHKUMOHMCary EB-
ponicke yHuje (YOEY) nponuncaHo je ga je cBaka
3noynoTpeba JOMWHAHTHOr NoOnoXaja of jegHor
Ny BulIe NpuBpeaHuMX cybjekata Ha YHyTpa-
WHeM TPXKULITY WX HEroBOM 3HauyajHOM Jeny
3abparbeHa jep 6w morna yTuuatu Ha TProBUHY
nsmehy gpxaBa unaHuua. 3noynotpeba, y cmu-
CNy OBOT YflaHa, MOXe Ce cacTojaTn y: Henocpend-
HOM WX NOCPeOHOM HaMmeTaky HenowTeHUX
KyNMOBHUX VAN NPOAAjHUX LieHa WAn BpYrux He-
NOLUTEHUX TPrOBMHCKUX YC/IOBa, OrpaHnyaBahy
npounsBoAmwe, TPXKULITAa UAN TeXHUYKOr pa3Boja
Ha WTeTy noTpoLllaya, NPUMeEHN HejedHaKnNX yc-
NI0Ba Ha MCTe UM CINYHE MOC0Be Ca pasnmuu-
TM cybjekTIMa y TProBMHM, YMMe Ce CTaB/bajy
Yy HejelHaK MOJIOXaj Y O[HOCY Ha KOHKYpeHUujy,
WS YCII0OBSbaBakby YroBOpa MPUCTaHKOM ApYrux
CTpaHa Ha fopaTHe obaBe3e Koje, NO CBOjOj Npu-
poan nnm TProBaukoj NPakCu, HUCY HU Y KakBOj
BE3U Ca npeameToM Tux yroopa.! Ypenbom Ko-
mucuje, 6p. 1/2003 op 16. peuembpa 2002. roan-
He, ypebeHn cy cnposoheme 1 MprvmMeHa oBor
unaHa (paHnju un. 82 YE3) n npepsubheHo je ga Ha-
LIMOHAJTHM CYAOBM UMajy KIbyUHY yniory y npume-
HU NpoMnuca O 3aWTUTK TPXKNLIHE KOHKypeHLuje
3ajegHuue. Ynora HauMoHanHUX CygoBa oBfe [0-

1 Yn. 102 YroBopa o ¢yHKLMOHMCaky EBponcke yHuje, Ch.
2nacHuk EY, 6p. C83, (ex unaH 82 Yroeopa o EBponckoj
3ajeanHLM).
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nymyje ynory Tena gpkasa uiaHuLUa HagneXHUX
3a 3aWTUTY KOHKYpeHUuje, na 6u um tpebano go-
NyCTUTU NPUMEHY uflaHoBa 81 un 82 Tor yroBopa.?
Ypenbom ce npeasuha 3agpaBakbe NpaBuia ga
Tena HagnexHa 3a 3alTUTY KOHKypeHUnje apxa-
Ba unaHuua rybe cBojy HagnexHocT (nog oapehe-
HUM yCnoBrMa) YKonuko Komuncumja nokpexe con-
cTBeHM nocTtynak.? To 3Hauu Aa je fo oBe ypenbe
Komncnja nmana nckrbyumBy HaasIeXHOCT Yy 3all-
TUTN KOHKYpeHUUje ako 61 MoKpeHyna noctynak
NPOTUB HEKOT TPXKULIHOI yYyecHWKa, 36or yera je
npuUMeHa npaBa KOHKypeHuuje EY 6una ueHTpa-
nu3oaHa. Linb oBe ogpepnbe ce cactoju y Tome
fa ce ocurypa fa y npefmeTy peluaBa Tefio Koje
je 3a To Hajborbe MO3MLUMOHUPAHO M Ja ce Mpu
TOM M3berHe cutyauuja fa MoOCTynak O jefHoMm
npeameTy napanenHo sofe Asa tena. [pn Tome, y
Ypenbu ce nctmye BaXXHOCT KOHCYNTaUuje Haumo-
HanHUX BacTu ca Komucrjom y nutakby 3alitute
KOHKYpeHLMje, Kao 1 akTMBHa ynora Komucnje y
ypehrBatby M nponucrMBarky HaumMHa capapre
YHyTap cMcTemMa HauVOHanHux Tena.*

OBakBa perynauuja 3awTtnte KOHKypeHuuje y
EY npowusnasn mn3 nower ncKyctBa UEHTpPann3o-
BaHOI CUCTemMa KOHTposne (MUCAM Ha UCKIbYYMBY
HagnexHocT Komucuje), Koju Huje omoryhasao
edrKacHy 3alTUTY KOHKYpPeHLMje Ha TPXWLTY.
Cuctem je oHemoryhaBao HauuvoOHanHa Tena 3a
3alUTUTY KOHKYpeHuuje Aa CnpoBOAe Mpasunia
YHuje, a y Ucto Bpeme je cnpeyvasao Komucnjy fa
ce PoKycrpa Ha HajTexxe noBpede KOHKypeHuuje
Ha TpxuwTy. CTora cy HauuoHanHa Tena gobuna
MOryRHOCT Aa npuMetbyjy HaLMOHANHO 3aKOHO-
[,aBCTBO, MO, YC/IOBOM Aa je TO 3aKOHOAABCTBO Y
CKnagy ca onwTyM Hayenma 1 octanmm Hopmama
npaBa YHuje, unme ce Texkun edpuKkacHmjoj NprMeHm
npasa YHuje y o6nacTu 3awtute KOHKypeHuuje.

Y patom cnyvajy, Prezes Urzedu Ochrony
Konkurencji i Konsumentdw, HapnexHu A[p»Kas-
HW OpraH MOKPeHYO je NoCTyrnak oLeHe nospefe
unaHa 8. 3aKoHa O KOHKypeHLMj 1 3aWTUT NoT-
poluaya 1 unaHa 82 Yrosopa o EBponckoj 3ajegHu-
un (capga un. 102 Yrosopa o dyHKUMOHUCary EB-
poncke yHuje) npotne Telekomunikacja Polska SA,
3a Koju ce Ccymbasno faa je 3noynotpebuno gomu-
HaHTaH NOJMIoXKaj Ha TPXULWTY. Y NOCTYNKy OAajy-
yvBaha, HagnexHn opraH [lo/bcke je Hawao Ada
Huje gowso Ao 3noynoTpebe Ha OCHOBY HaUKWO-
HaJIHVX NPoMKMca O 3alTUTN KOHKYpeHUuje, Tj. 310~
yrnotpebe JOMUHAHTHOr MOMoXaja Ha TPXULITY, U
OKOHYao MocTynak He ocsphyhu ce Ha unaH 102.
YroBopa. MehyTnm, y ApyrocteneHom MoCTYMKY,

2 Yn. 7 Ypenb6e EBponcke komucuje, 6p. 1/2003, Cn. ena-
CHUK EY, 6p. L1.

3 Yn. 17 Ypepnbe EBponcke komucuje, 6p. 1/2003, Cn. ena-
CHUK EY, 6p. L1.

4 UYn. 15 Ypepnbe EBponcke komucuje, 6p. 1/2003, Cn. ena-
CHUK EY, 6p. L1.
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no »kan6w Tele 2 Polska sp. z 0.0., now Netia SA, oBa
oanyka je nobujeHa, a ApyrocTeneHn cyq je 3ay-
3e0 CTaHOBMLWTE [a je Y NPBOCTENEHOM MOCTYNKY
Tpebano nprmMeHWTY YroBOp, @ He UCKIbYUMBO Ha-
umoHanHo npaso. Cnyyaj je nsHet npeg BpxoBHu
cyn MNMorbcke, Koju je 3aTpaxmo of Cyna npaspe Es-
porncke yHuje ga goHece ognyky ga nm ynaH 102
YOEY peporvipa HauvoHanHe nponuce y ciydajy
Kafa HauMOHaNHM OpraH foHece oAyKy KOjoM je
YCTaHOBMO [a He NOCTOjV HapyLUaBake KOHKYpPeH-
uuje, Npu TOM 3acHMBajyhn oaNyKy UCKIbYUMBO Ha
HaLWOHaNHMM Nponucima.

Cyn npaege EBponcke yHuje ce no3eao Ha
Ypepnby 1/2003 n HaBeo Aa je cama cBpxa Ypegbe
[a NpUONWKN pag HaLMOHANHMX Tena 3a 3alTuTy
KOHKypeHUuje Ap»kaBa unaHuua n YHuje n ga je
capafrba TUX Tefla KibyyHa Y 3alTUTU KOHKYpPEeH-
uvje Ha TPXKULLTY,> Kako CaMUX p»KaBa YiaHuua,
Tako 1 YHuje, jep ce OBU CllyyajeBn OfQHOCE UC-
K/byUMBO Ha TPrOBMHCKE OJHOCE Ap»KaBa YnaHu-
ua. Tume ce NocTaB/ba NUTaKE Aa N Ce ofgnykama
HaLMOHANHUX OpraHa MoOXe AOBecCTW y nuTarbe
cnpoBohere 0BMX ofgpenaba u, ako je Tako, Koje
je pelwere noTpebHO y 0BOj cUTyaLuju.

Cyn je cTao Ha CTaHOBMLWTE Aa HaUMOHANHU
OpraHu y csiyyajeBrMMa oueHe nospefe Hauuo-
HaJIHMX NMPoNuca 1MMajy orpaHNYeH JOMEH Y Ciy-
yajy ognyumsama O nospegama unaHosa 101 u
102 YroBopa jep 61 ce, y NPOTMBHOM, HafNeXHOCT
Komncnje y oBnm cTBapuma morsia cmMatpaTu no-
BpeheHoM.® TakBMM 61 ce oanyKama puU3MKoBaso
noBoDherbe y NUTarbe capafhe Koja je npensuhe-
Ha Hopmama Ypen6e 1/2003 v notueHuna 6u ce
HaAneXXHoCT KoMncuje y 3aliTuTh KOHKypeHuuje.

Tume je cyp 3akibyuno ga Komucmja mma wmc-
K/byUYMBY HaONIEXKHOCT fa [OHece oAnyKy Kojom
ouemyje Aa He NMocToju noBpeda KOHKypeHuuje
(Tako3BaHa HeraTMBHa OfnyKa), Yak U Kaja cy
oapenbe YroBopa NpuvMereHe y MOCTYMKY Koju
je cnpoBeo HaLMOHaNHW opraH Koju nHaye opy-
yyje y npeameTtHoj ctBapu. Cyq je Takohe 3ay3eo
cTaB fda npaeo YHuje (un. 102 YOEY) peporupa
oapen6e HauUMOHaNHOr MpaBa, ann camo y Chy-
yajeBrMa Y KOjMa HaZneXXHu opraHn JOHOCe He-
raTuBHY OANIYKY, Tj. OOJTYKY KOjOM YCTaHOBJbYjY Aa
He NoCToju NoBpPeAa NPOonuca O 3alTUTU KOHKY-
peHuuje, Koju cy npeasuheHn YroBopom.

* % ¥

3Hauaj oBe npecyfe je NPBEHCTBEHO Yy TOMe
WTO je NuTarbe 3alTuTe KOHKYpeHuuje Ha Tp-

5 Cnyuaj Prezes Urzedu Ochrony Konkurencji i Konsumentéw
v Tele 2 Polska sp. z o.0., now Netia SA 6p. C - 375/09,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CEL
EX:62009J0375:EN:HTML

6 Idem.
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XUWwTy YHMje CTaB/beHO Ha paBaH capajme WH-
cTUTYyUMja YHuje v HaumoHanHWX Tena fpxasa
unaHMLa y OHOj MepU y Kojoj ce ocTBapyje epu-
KacHa 1 LUEenMCXofHa 3alTuta MHTepeca npu-
BpeaHux cybjekata Ha TpxuwTy YHuje. OBoM ce
npecygom Jowsio A0 OAroBopa Ha MuTame Koja
je MHCTaHua MepojaBHa Aa AOHOCU ofJlyKe Koje
ce TMUy noBpefa KOHKypeHUuje y TProBuHU 13-
mMehy AprkaBa unaHuUa, Npy yemy ce NpegHocT
pelaBara TOr nNUTarba Aaje Hopmama YroBopa,
Tj. ognyum Komucuje, y oHUM cuTyaumjama Kaga
je oanyka Kojy Tpeba fOHeTU HeraTVBHa, Tj. Kaaa
HaA/IeXHN opraH cmaTpa Aa A0 NOBpefe KOHKY-
peHuunje Huje pgowno. Cya je TMme HeaABOCMWUC-
NeHO MoKa3ao BaXHOCT yHudMKaumje nponuca
Koju ypehyjy oBy obnact, npu yemy je n pare
OCTaB/beH NPOCTOP HaLMOHaNHUM OpraHMmMa fa
CaHKLUMOHULLY OHe aKTUBHOCTU Ha TPXKULITY Koje
nospehyjy HUXOBe HauUMOHaNHe nponuce 1 Aa
TUMe YyNoTMyHe BUTANIHO 3HayajHy 3alWTUTY KOKY-
peHunje TpxnwTa EBporcke yHuje.

Slobodan Trivi¢

Court of Justice of the European Union:
Prezes Urzedu Ochrony Konkurencji
Konsumentdw v Tele 2 Polska sp. z o.o.

On 3" May this year the Court of Justice of the
European Union announced its verdict in the case Prezes
Urzedu Ochrony konkurencja and Konsumentéw v
Tele 2 Polska sp. z oo, Netia SA now, in which it took a
stance that the European Commission has the exclusive
authority in the field of competition, making decisions
in matters of assessing whether the rules of competition
on the EU market have been violated (so called negative
decisions). In fact, this decision confirmed some of the
competences regarding competition protection which are
exclusively positioned in the level of the EU institutions,
aiming towards uniformity of application of relevant
regulations under the Treaty on the European Union,
and also ensuring the continuity of application of these
regulations in the practice of national authorities.
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MOJIOXKAJ CNNYXKBEHUKA
3A JABHE HABABKE NPEMA
BAXXEREM 3AKOHY O JABHUM
HABABKAMA

AHa Jbybucasrvesuh

3akoHom o jasHUM Habaskama, Koju je doHem y jaHy-
apy 2009. 200uHe, npedsubeHo je ysoherbe cryxbeHuKka
3a jasHe Habaske. Ciyxb6eHUK 3a jagHe Habaske je nuye
Koje je cmasnHo 3anocsieHo K00 Hapy4yuoud, o6y4eHo 3a
06assearbe Noc108a U3 061acmu jagHUX Habasku U Koje
je o mome cmekno odzoeapajyhu cepmugpukam. Cepmu-
¢hukam us0daje Ynpaga 3a jasHe Habaske No NOI0KEHOM
CMpy4YyHOM ucnumy, a o u30amum cepmugukamuma
Ynpasa 8oou odzosapajyhu peeucmap. Osa Ho8UHa je
ysedeHa paou npusazohasarba 3AKOHCKe pezynamu-
se Penybnuke Cpbuje pecynamusu Esponcke yHuje, a
cge ca yurwem sehe epukacHOCMuU U €KOHOMUYHOCMU
nocmynka jagHux Habasku.

3HauajHe usmeHe ygeOeHe NOMeHYMuUM 3dKOHOM U
NOO3aKOHCKUM akmuma OOHoce ce Ha obase3y npeo-
suharba padHoz mecma y oksupy koza he ce obassva-
Mmu Nociosu jasHux Habasku, Kao u Ha obasesHocm
yyewha cnyx6eHuka 3a jagHe Habaske y KoMucuju 3a
jasHe Habaske y npedsubeHum caydajesuma. Ocum
moea, npeyu3Ho cy 0ehuUHUCAHU NOC/1I08U Koje 0basba
c/lyx6eHUK 3a jagHe Habaske, Koju CHOCU 002080pHOCM
3a moeyhy HepezynapHocm y cnposoherby HageOeHux
nocmynka.

Cnyxb6eHVK 3a jaBHe HabaBKe npeAcTaB/ba
HOBWHY yBefleHy 3aKOHOM O jaBHMM HabaBKama,
Koju je CcTynmo Ha cHary 6. jaHyapa 2009. rogu-
He. HberoBo yBoheme [OHOCU Benunke NpomeHe
y OfHOCYy Ha npeTxofHo ypehere nocTynka jas-
HUx HabaBkn. OBa HOBUHaA je yBefeHa ca Unbem
javarba eprKacHOCTN N eKOHOMUYHOCTI MpoLieca
jaBHMX HabaBKW. Y npeTxofHOM neproay nNocToja-
na je BenMka MOryhHocCT 3a HacTaHak HenpaBuil-
HOCTM Yy NOCTYNKY jaBHMX HabaBKu, 6uno ycnep
HeHaMepPHWX rpeLlKn HefOBO/bHO CTPYYHUX 1L
unu nponycrta 360r ofcycTBa nunua Koja bu Tpe-
6ano cTanHo fa ce CTapajy O MuTamUMa jaBHUX
HabaBKy, WTO je JOBOAMNO OO HepauuoHasHor
Tpollena fpxaBHor GyLieTa.

YHanpebhetbe jaBHMX HabaBku y Cpbuju morno
61 3HauajHO Ja ponpuHece KaHauaatypu Cpbuje
3a YnaHcTBo Y EBponckoj yHuju. 3emibe Koje Texe
unaHcTBy y EY Tpeba pga ycnoctase TpaHcnapeHT-
He cucTeme jaBHMX HabaBKM 3aCHOBaHE Ha NPUH-
uMnMmMa OTBOPEHE U pPaBHOMPaBHE KOHKYpEeH-
unje. UnroeBn ycknabmearba ca ctaHgapguma EY
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jecy ekoHoMCKM edurKacaH cnctem HabaBKku, Npo-
mMouuvja mehyHapoaHe TprosuHe 1 npuBnaverbe
CTPaHWX MHBeCTULMja.

360r cBera HaBegeHor, BaxehvMm 3akoHOM O
jaBHMM HabaBKama yBefieHa je npodecrmoHanmsa-
UKnja jaBHMX HabaBKK, Koja BOAW epUKACHUjUM ©
€KOHOMUYHWjM jaBHVMM HabaBKama, caMUM TUM
wto he ce cMarbUTK 6POj HeperynapHux 1 Heedpu-
KaCHUX MocTynaka Koju cy ce pellasanu ycnep
HefoBOJbHOI Mo3HaBaka oBe obnactu. Takohe,
oueKyje ce 1 noctnsame bosber KBanmTeTa oHora
LWITO ce HabaBsba, 3aTUM NMOPACT KOHKYpeHuuje 1
CMatberbe pursnka of Kopynuuje.! Y QOKyMeHTy
EBponcke komucuje 3a 2009. roguHy nop Hasu-
BOM ,M3BewwTaj o HanpeTky Peny6nuke Cpbuje.”2
HaBe[leHo je fa je NnpeAMeTHM 3aKOH JOHEO HEKO-
JINKO 3HayajHMX HOBMHA, a Kao jefHa of Haj3Ha-
YajHMjX Mepa 13[BOjeHa je ynpaBo cepTudurKa-
uvja cnyx6eHrKa 3a jaBHe HabaBke.3

MNpema unaHy 97, ctaB 2 3aKOHa O jaBHUM Ha-
6aBkama, cnyx0eHuK 3a jaBHe HabaBke je nuue
Koje je CTanHO 3amocneHO KOA Hapyuuoua, oby-
yeHo 3a obaBrbare NocCoBa M3 06acTU jaBHUX
HabaBK/ 1 Koje je 0 TOMe CTeKno ofrosapajyhu
ceptudukat. Cnyx6eHUK mMopa fa CTekHe cep-
TMdUKaT Koju m3gaje Ynpaea 3a jaBHe HabaBKe,
a cama YnpaBa o m3gatum ceptudukatuma Boau
ofrosapajyhu pervctap®. Ycnos 3a ctuuarbe cep-
TdurKaTa 3a cny>k6eHrKe jecte NONOXKEH CTPYUHN
NCNUT?, anun noctoju moryhHocT fga ce ceptuou-
KaT cTekHe 1 6e3 nonaramwa ucnuta. Jlnua Koju-
Ma je MMHNCTapCTBO GUHAHCHja N3[aNo peLlerbe
Kojum ce yTBphyje ncnyrweHocT ycnoBa 3a npefa-
Bauye HaBedeHUX y unany 5 ctas 1 lMpaBunHuka o
NoCTYMNKy n3faBarba cepTuduKaTa 3a cnyxbeHuka
3a jaBHe HabaBKe cTUuy ceptTudmKat n 6e3 nono-
»eHor ncnuTa.b MpeTxoaHa obyka Huje ycnoB 3a
nonaratbe CTpy4yHor nucnura.’

CBaku Hapyuunay nma obaBesy ia y CBOM aKTy
0 CcucTemaTu3aLumnju pagHNX Mecta ogpeamn pagHo
MecTo y oKBUpYy Kojer he ce obasrpatv nocno-

1 HaupTt cTpaTervje pa3Boja jaBHMX Habasku y Peny6nu-
un Cpbujn, http://www.mfin.gov.rs/UserFiles/File/predlozi/
Nacrt%20Strategije%20razvoja%20javnih%20nabavki%20
u%20Republici%20Srbiji.pdf, 9. jyn 2011. ToguHe.

European Commission, Serbia 2009 progress report.
Haupt cTpateruvje pa3Boja jaBHUX HabaBKu y Peny6nuum
Cpbujn.

4 3aKoH O jaBHUM HabaBkama, CnyxbeHu 2nacHuk PC, 6p.
116/2008, un. 97 cT. 5.

5 TpaBuiHUK O MOCTYNKy W3AaBamwa cepTudurkata 3a
cnyx6eHunKka 3a jaBHe HabaBke, CiyxbeHu enacHuk PC,
6p. 50/2009, un. 10 cT. 1.

6 [MpaBUNHKK O MOCTYNKY M3AaBaka cepTudrKkaTta 3a Cyx-
6eHuKa 3a jaBHe HabaBke, un. 10 CT. 2.

7 TpaBWiHKK O MOCTYNKY M3AaBatba cepTndmKaTta 3a Clyx-
6eHuKa 3a jaBHe HabaBke, un. 10 cT. 4.
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BM M3 06M1acTh jaBHMX HabaBKW.8 3akoHCKa op-
penba He obaBesyje Matbe HapyuyuoLe fa UMajy
nocebHo pagHO MecTo 3a cnybeHuKa 3a jaBHe
HabaBKe, Beh Aaje moryRHOCT Hapyuvouy ga y
OKBUPY pagHoOr MecTa y Kome ce o6aB/bajy apyru
NocfioBU NpeaBrAM U NOCOBE jaBHMUX HabaBKW.
Hapyuroun uuvja je ykynHa BpegHOCT nfaHupa-
HUX jaBHUX HabaBKW npepsuheHa y rogurem
nnaHy HabaBku Beha of feceToCTpyKor M3HOCa
BpeOHOCTM Koja je ogpeheHa Kao ropwu nUmMnT
3a NPUMeHyY NoCTyMKa jaBHe HabaBKe mane Bpes-
HOCTW, MOpPajy Aa oapeae cnyxbeHunka.? Hapyun-
nay je gyaH fa nuiuy koje je pacnopeheHo 3a
ob6aBrbahe NocnoBa jaBHUX HabaBKku omoryhu ga
y POKy ofi Tpy MeceLla o JaHa 3acHVBarba paj-
HOr oflHOCa CTeKkHe cepTuduUKaT 3a cnyxbeHrKa
3a jaBHe HabaBke.'0

Monoxaj cnyx6eHrKa 3a jaBHe HabaBKe fJe-
Ta/bHUje je oapeheH MpaBUIHMKOM O MOCTYNKY
nsfgasarba ceptudmrKaTta 3a cny>kbeHrKa 3a jaBHe
HabaBKe, Kojum ce gedurHVLE KOju Hapyuynoum
cy y obaBe3n fa oppefe cnyxbeHuKa 3a jaB-
He HabaBKe, Koje nocnose obaBrba CNyX6eHWK
3a jaBHe HabaBKe, jefMHCTBEHW nporpam oby-
Ke cnykbeHrKa 3a jaBHe HabaBKe, Koje ycnoBe
MoOpajy da ucnywasajy npegaBaun Koju Bplle
00yKy cny»kb6eHuKa 3a jaBHe HabaBKe, yc/ioBe 3a
CTUUake cepTudMKaTta 3a cy>k6eHrKe 3a jaBHe
Habagke.!

Y noctynumma jaBHux HabaBku fobapa u yc-
nyra yvja je npouereHa BpegHocT Beha of ne-
TOCTPYKOI M3HOCAa BPEefHOCTM Koja je oppebeHa
Kao ropru MMUT 3a NPUMEHY MOCTYMKa jaBHUX
HabaBKM Mane BpeAHOCTM, Kao M y MOCTynuu-
Ma jaBHUX HabaBKW pafoBa uMja je mpoLereHa
BpenHocT Beha of feceTocTpyKor n3Hoca Beh no-
MeHyTe BpeAHOCTM, CyKO6eHMK 3a jaBHe HabaBKe
Mopa fa byae unaH Komucuje 3a jaBHe HabaBke.!2
YKONMKO BpegHoCT Huje Beha of HasHayeHor ms-
Hoca, nocToju camo moryhHOCT, anun He 1 obaBe-
3a fa CnyKOeHMVK 3a jaBHe HabaBKe yvecTByje y
cacTaBy Komucumje.

Cnyx6eHUK 3a jaBHe HabaBKe yuecTByje y uU3-
pagu roauvlker nnaHa jaBHMX HabaBKW, Crpo-
BOAM MOCTYyMNaK jaBHe HabaBKe Masne BpefHOC-

8 3aKoH 0 jaBHVUM HabaBKkama, un. 97 cT. 1.

MpaBUNHMK O MOCTYNKy U3aaBarba cepTudmKaTa 3a Ciy-
6eHMKa 3a jaBHe HabaBke, un. 2 cT. 1.

10 3aKoH o jaBHMM HabaBKama, un. 97, cT. 6.

11 TMpaBunHKK 0 NOCTYNKY U3faBarba cepTuduKkaTa 3a Cryx-
6eHuKa 3a jaBHe HabaBke, un. 1.

12 TpaBuAHKK O KpuTepujymy obpa3oBarba Komucuje 3a

jaBHe HabaBke, Cnyx6eHu enacHuk PC, 6p. 50/2009, un.
3¢t 3.
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M, MpUnpemMa npeTXofHu pacnuc, npunpema
13BeLTaje Koju ce AOCTaB/bajy YNpaBu 3a jaBHe
HabaBKe, capahyje ca pyrum ap»aBHVM OpraHu-
Ma W opraHu3auvjama 3a jaBHe HabaBke 1 BpLYK
Apyre nocsioBe 13 o6nacTy jaBHMX HabaBKM Koje
oapean osnawheHo nuue, OOHOCHO HaANEXHU
opraH Hapyuuoua.'3

Y lNpaBuiHKKY O MOCTYNKY M3[aBarba cepTu-
¢duKaTa 3a cnyxbeHunKe 3a jaBHe HabaBke ypehe-
HW CY U jeAUHCTBEH Nporpam obyke cny>kO6eHrKa,
HEroBo Tpajarbe 1 CafpXrHa, Kao 1 YCNOoBM Koje
Tpeba Aa ucnyHe npepaBauym Koju Bplue obyKy 1
HeonXxofHW YC/IOBU 3a opraHu3aunjy obyke.

Y 6nnckoj bygyhHoCTn ce ovekyje aa he 6utn
AOHeTa cTpaTernja pasBoja jaBHMX HabaBKM, a
y noctojehem HaupTy cTpaTervje HaBefeHW cy
MU NNaHoOBWU 3a JasbM Pa3BOj cUCTeMa cepTudu-
Kaumje u nobosblarbe nonoxaja cnyxbeHnKa
3a jaBHe HabaBke. [MpeaBuha ce HacTaBak cripo-
Bohera cucteMa pogene ceptudumkata ciyxbe-
HUUMMa, yHanpehusare crctema ceptudukaumje
KOHKPETHMjUM OMUCOM MNocnoBa Koje obaB/ba
cnyx6eHuK,'* ynme ce BpM AoAaTHa crneuuja-
nusaumja cnyxbeHrka Koju 6u Taga 6orbe pasy-
mMenu noTpebe yxe rpynaumje KOpMcHMKa dyieTa.
MpumeheHa je noTpeba ga ce cmarby N3HOC NPO-
LerbeHe BPeaHOCTY jaBHe HabaBKe Y Kojoj je oba-
Be3HO yyewhe cnyxbeHnKa Kao unaHa Komucuje
3a jaBHe HabaBke,!> unme ce yKasyje Ha npuBpe-
MeHU KapaKTep cafallker pellera OBOr NuTarba
1 notpeby 3a OCHaXMBareM MOJSIoXKaja Ciybe-
HUKa 3a jaBHe HabaBke y 6ygyhHOCTU Kako 6u ce
Ha OBVMM MOC/IOBMMA aHra)koBanv U 3agpanu
BVICOKOKBaNUTEeTHN Kagposu. Cajallbe pellere
npeacTaB/ba CTeMeHWK Yy npouecy npunaroha-
Batba Ha HOBMHE Yy 00nacTy jaBHUX HabaBKW,
Koje HacTajy yBoherem MHCTUTYTa ciyXbeHunKa
3a jaBHe HabaBKe, unja he PyHKLMja, Npema no-
MeHyTOM HaupTy, y 6yayhHocTn 6utmh jow Beha.
HaBeneHo je pa Tpeba ycBOjUTU €TUYKM KOZeEKC
jaBHMX HabaBKw, ca UWbem ycrnocTaB/bakba CTaH-
JapAa eTUYKOr NMoHalaka, javyarba eTuKke jaBHUX
cny>k6eHnKa 1 jayarba noBepemna rpahaHa y jas-
He cnyx6e, 1 NOACTMLATM 1 MoAp»KaBaTW OCHU-
Barbe yapyxera npodecrmoHanHmnx cnyxbeHunkKa
3a jaBHe HabaBke.'® HaupTtom cTpaTterunje pa3Boja
jaBHMX HabaBKM NMpeTnocTaB/ba Ce 3HayajHO MNo-
6osbluare cTaTyca jaBHMX HabaBky noseharbem

13 TpaBWAHMK O NOCTYMKY M3AaBama cepTudUKaTa 3a Cyx-
6eHuKa 3a jaBHe HabaBke, un. 3 cT. 1.

14 HaupT cTpaTterunje pa3Boja jaBHUX HabaBku y Penybnuunm
Cpbujn.

15 Ibid.

16 Ibid.
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cneumjanusaumje n ycnocTaB/bakbeM TEMEba OBe
HoBe npodecuije.

YBoherwem cnyxbeHnKa 3a jaBHe HabaBke
3aKoHOAaBaL, je HamepaBao fa MOCNOBE jaBHUX
HabaBkn y Cpbuju obaBrbajy camo cepTuduko-
BaHW cny>k6eHnUM 3a jaBHe Habaske. OHU he ce
NPBEHCTBEHO 6aBUTYK jaBHMM HabaBkama na he ce
[00ATHO CTPYYHO YCaBPLUABATU KOHTUHYUPaHUM
NPakTUYHMM PagoM, 3a PasfiMKy of AocajallHe
npakce fja ce YnaHoBM KOMKMCKWja 3a jaBHe HabaB-
Ke 6upajy Ha ad hoc ocHoBu. Ocm Tora, HOBUM
3aKOHCKMM pellenrMa CTBapajy ce YC/1I0BY fia ce
y KOMUCKje 3a jaBHe HabaBke 6upajy cnyx6eHu-
LM ymje 3Harbe 1 NCKYCTBO OAroBapajy BpeaHOC-
T U KOMMAEKCHOCTM Habaske. [pyrum peunma,
y KOMUCHje 3a C/IOXKEHe 1 BMCOKO BpefHe jaBHe
HabaBke Tpebano 6u Gupatn cnyxbeHuKe Koju
Cy Mpownu nponucaHy obyky 1M uUmajy HajBulue
NPaKTUYHOT UCKYCTBA.

Ana Ljubisavljevié¢

Position of the procurement officers
pursuant to the current law on public
procurements

Law on Public Procuremens issued January 2009
provides for the introduction of public procurement
officers. A Public procurement officer is a person who
is permanently employed by the purchaser, trained to
perform in public procurement and who has acquired the
appropriate certificate. The Public Procurement Authority
issues the sertificate after passing the professional exam
and it keeps the appropriate register of issued certificates.
This innovation was made in order to harmonize the
legislation of the Republic of Serbia with the acquis
communautaire with the aim to archive greater efficiency
and economy of public procurements.

Significant innovations introduced by the mentioned
law and subordinate legislation are related to the
introduction of a working position for performing public
procurement activites, as well as mandatory participation
of the public procurement officer within the commission
for public procurement in prescribed cases. In addition,
job performed by the public procurement officer is
strictly defined and he/she is responsible for possible
irregularities in the implementation of these procedures.

The Draft Strategy for the Development of Public
Procurements in the Republic of Serbia provides a
significant improvement of the status of the public
procurement through increased specialization and the
establishment of this new profession.
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NMPBA HALUMOHAIJIHA
KOMYHUKALIUJA (U3BELUTA))
PENYBJIUKE CPBUJE NPEMA
OKBUPHOJ KOHBEHLUWJU YH O
MPOMEHU KNTMME (UNFCCC)

bojaHa Toooposuh

Bnada Penybnuke Cpbuje yceojuna je, 11. Hogembpa
2010. 200uHe, [Ip8y HAUUOHAIHY KOMYHUKAUujy npema
KoHseHyuju YH o npomenu knume. [JoHowere Hayu-
OHAJTHUX KOMYHUKayuja (u3sewmaja) jedHa je 00 npu-
MapHux obase3sa opxasa uynaHuya KoHeseHyuje, ca cma-
mycom He-AHekc | Opxxasa (y Koje cnadad u Hawa 3emsba),
wmo 3Hayu 0a Hucy y obase3u 0a nocmueHy K8aHmMu-
(hUKOBAHO CMarberbe emucuje 2dco8a Koju u3aszusajy
egekam cmakneHe 6awme (y dareem mekcmy: GHG) y
o0peheHom spemeHcKoM oksupy, seh cy dyxHe da pas-
8ujy o0zo8apajyhy HayuoHaaHy cmpamezujy paou oxu-
someoperba Lusbesd NpoknamosaHux KoHgeHyujom u
Kjomo npomokonom y3 KoHnseHuyujy. HayuoHanHu us-
gewmaju npedcmassedjy cmpameuwke 0OKyMeHme yuju
je yum 0a obasewmasajy mehyHapoOHy 3djedHuuy o
aXypHOj U adekeamHoj npumeHu KoHeeHyuje Ha Hayu-
OHAJTHOM HUBOY, KAo U O Mepama Koje cy npedyseme y
60p6bu NnpoMus KNIUMamckux npomeHa’.

1. OKBMpPHa KOHBeHUMja YH
O NPOMeHU Knnme 1 KjoTo NnpoToKon

OkBMpHa KoHBeHUMja YH o npomeHn Knume
(United Nations Framework Convention on Climate
Change — UNFCCC) poHeTa je Ha ,Camuty 0 nna-
HeTu 3emsbun’, ogpxaHom Yy Puo pe *KaHewnpy,
y jyHy 1992. roguHe, a cTynuna je Ha cHary fse
rogvHe HakoH Tora. KoHBeHUMja je 3amuLsbeHa
Kao NpOorpamcKu aKT, Koju He Hamehe KOHKpeTHe
obaBe3e ApxaBama-unaHuuama, Beh nx nosuea
[a, Kako nojeanHavyHNM, Tako Y 3ajeHNUYKMM CHa-
rama y oksupy mebyHapofHe 3ajegHuue, pa3sujy
oprosapajyhe mexaHn3me Kako 6v ce KOHLeHTpa-
umnja GHG y atmocdepu (koju cy npenosHaT Kao
rMaBHY Y3POUHULM KIMMATCKUX NPOMeHa) cBena
Ha cTabunaH HUBO, y CKNagy ca OCHOBHUM NPWH-
umnom KoHBeHUWje — 00pxxusuUM pa3sojem, Koju
TeXM Ja NoMMpU ABa, Ha NPBY Nornes Hecrnoj1Ba
KoHLUenTa — notpeby capalwmux 1 6yayhux reHe-

1 MurHUCTapCTBO »KMBOTHE CpefuvHe, pyAapcTBa M Npoc-
TOPHOTr NnaHupama, YcBojeH lMpBu m3sewTaj PC npema
OKBUWPHOj KOHBeHLMj1 YH 0 npomeHn Knume, JOCTYMNHO
Ha: http://www.ekoplan.gov.rs, 04/07/2011.
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paumja 3a 34paBOM KUBOTHOM CPeAHOM 1 NoTpe-
6y 3a pa3Bojem 1 3a10BO/baBajyhnM XMBOTHUM
ctaHgapgom. C TM y Be3n, Ap»KaBe NoTnucHuLe
Cy nopesbeHe y fBe Karteropuje: AHekc | n He-
AHekc | ppkaBe. [TpBom KaTeropujom obyxsaheHe
Cy pa3BujeHe, NHOYCTPUWjannu3oBaHe 3emibe, AOK
Cy Y ApYyroj rpynu 3em/be y pasBojy, Ymju je npu-
opuTeT obe3behHrBatbe oarosapajyher »kMBOTHOr
CTaHAapAa 3a CBOje CTaHOBHULUTBO.

Kako KoHBeHUuja camo ,noactmye” gpkase
unaHvue fa npeny3smy oproapajyhe mepe ca
uubem MUTUraumje KnMmaTcKux npomeHa, 6uno
je HeonxodHo u ,NpumopaTtn”’ Nx ga NPoKIamo-
BaHe UwbeBe 3a ouyBare [lnaHeTe KOHKpeTu-
3yjy afgeKkBaTHUM HaumMoHanHMM Mepama. OBa
TeXHa KOHKPETU30BaHa je AoAaTHUM MPOTOKO-
nom y3 KoHBeHuwnjy. KjoTo npoToKos, NpaBHO
ob6aBe3yjyhu aKT, ycBojeH y aeuembpy 1997. ro-
ovHe y Kjotoy, Ha Tpehem 3acepamy KoHdpepeH-
umje apkaBa unaHuua KoHseHuwnje (COP3). Kjo-
TO MPOTOKON je CTYNMO Ha cHary 16. pebpyapa
2005. rognHe 1 bbUMe je, Kao OCHOBHa ObaBe3a
ynaHuua lpoTokona, npeasuheHo KBaHTUU-
KOBaHO cMamene emucnje GHG, Ha 5% y no-
pehemwy ca HuBoUMa nM3mepeHumM 1990. roauHe,
y NpBOM npenasHom nepuogy (og 2008. o 2012.
roguHe).2 Y cknagy ca NpUHUMIMNOM O 3dje0HUY-
Koj u oughepeHyupaHoj o0zosopHocmu (common
but differentiated responsibility), npxaBe y pas-
BOjy Cy M3y3eTe of oBe obaBe3e, anu Cy 3a KX
npeasuheHe MHAMpPeEKTHe obaBe3e Koje YKIby-
uyjy nspagy pefoBHUX roAulLbKX U3BeLTaja Ha
HaLVOoHanHOM HUBOY, Koju 61 Tpebano ga npyxe
MHPoOpMaumje O ToMe WTa Cy NocTurie y obna-
cTn 6opbe NPOTUB KIMMATCKUX MPOMEHa U n3-
pagy nHBeHTapa emmcmja GHG, Koje gocTtaB/bajy
opraHnma UNFCCC-a. Takohe cy pyxHe pa ca-
pahyjy y ,TpaHcdepy TexHonoruja, cnposohemy
NCTpakMBarba N CUCTEMATCKMX OCMaTpara, Aa
capahyjy y obnactn obpasoBatba, 00yKe Kagpo-
Ba 1 jauahba CBECTU jaBHOCTMK', @ Ha pacrnonaraky
cy um 1 dnekcnbunHu mMmexaHn3mu npegsuheHn
KjoTo npoTokonom, a koju obyxBatajy:3

- MexaHu3zazam uuctor paseoja (Clean

Development Mechanism — CDM),*

- TproBuHa emwucujama (Emission Trading -
ET)>

- 3ajegHMYKa umnnemeHTtauuja (Joint Imple-
mentation — Jl).

2 UNFCCC, Kyoto Protocol, poctynHo Ha: http://unfccc.int/
kyoto_protocol/items/2830.php, 4. jyn 2011.

3 Ibid.

Kjoto npotokon, un. 12, pgoctynHo Ha: http//www.
bazapropisa.net, 4. jyn 2011.

5 Ibid., un. 17.
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KrbyuHn npobnem Kjoto npoTokona nexu, npe
CBera, y YukbeHMLM Aa BaXKW Y OrpaHNYeHOM Bpe-
MeHCKOM nepuogy. Beoma akTyenHo mehyHapop-
HO MuTaHbe jecTe Ha KOju HauuH he GUTU OOHeT
npaBHU cykuecop Kjoto npotokona. Mehytum,
KaKo CYKOOI/beHU MONUTUYKMN MHTEPECU Y OKBUPY
mehyHapogHe 3ajegHuLe UMajy npeBary Hag noT-
pebama n3Hana)kerwa afeKBaTHOr MpaBHOr pe-
wena 3a npunarohaBame HeraTMBHUM epeKTma
KIMMATCKUX MPOMEHa U HMXOBOr ybnarkaBarba,
Ha OBO MuWTame jow yBeK Huje AaT 33[0BO/ba-
Bajyhu opgrosop. Ocum TOra, AncKkyTabunHa je u
nogena Agpr)kaBa-unaHmua Ha AHekc | u He-AHeKc
| npxaBe, 6yayhn pa ce y notowoj Kateropujm
Hanase Heke of HajBehux CBETCKMX E€KOHOMMUja,
na cammm TuMm N emutepa GHG (MHauja, KuHa,
Bpasun wuta.). Hanocnetky, npobnem npepcTa-
B/ba M TO LUTO CBe Ap)aBe HUCY patudukosane
Kjoto npotokon (Hnp. CAJl), WwTO MX ayTomMaTCKu
n3y3rMa 13 HeroBnx obaBesa KBAaHTUPUKOBAHOT
cMamera GHG.

2. Crarbe y Cpbujn

Penybnuka Cpbuja je noctana unaHuuya Ok-
BUPHe KoHBeHuuje YH o npomeHu knume 10.
jyHa 2001. roguHe, a Kjoto npotokona 17. ja-
Hyapa 2008. roguHe, KOju je yK/byumna y CBOj
NnpaBHU CUCTEM AOHOLLEHEM 3aKOoHa 0 NoTBphHu-
Bary KjoTo npotokona y3 UNFCCC.6 Cpbuja je
KnacnpukoBaHa Kao He-AHeKc | apkaBa, WTO je
CTaB/ba y AOHeKNe NpuBuUIeroBaH Nonoxaj, no-
WTO HMje AyXHa Aa OCTBapW KBaHTU(HMKOBAHO
cmamere emncnja GHG, anu ce 3ato obaBesa-
na pa obesbeanm npumeHy KoHeeHuuje u [Mpo-
TOKONa, Kao n fa opraHe KoHBeHUMje pefoBHO
M3BelWTaBa O HaUWOHANHUM Mepama U akuuja-
Ma y obnactM KnumaTckux npomeHa. Pagn pe-
anu3auuvje nomeHyTux obasesa, Bnaga Cpbuje
je 11. HoBemb6pa 2010. rognHe ycsojuna Mpsu
HauMOHanHM u3BewTaj (KOMyHMKauujy) npema
OKBMPHOj KOHBeHUMju YH O npomeHu Knume.
To je BakaH CTpaTewwKM akT Koju Tpeba ga no-
KaXe HauuoHanHe Hamope y npobnematuuym
MUTUrayuje KInmMaTckmux NpomMeHa, Kao 1 aa ra-
paHTyje npumeHy MehyHapogHMX crnopasyma
ynja je Penybnuka Cpbuja unaHuua. HauynoHan-
Ha KOMYHMKaLMja je fOHeTa Y OKBUPY MpojeKTa
+AKTVBHOCTM Ha ocrnocobsbaBatby 3a NMPUMEHY
MpBe HauuoHanHe KoMyHuKauuje Penybnuke
Cpbuje npema OKBMPHOj KOHBeHUUjU YH o npo-
MeHun knume — UNFCCCY, unjn je kKoopamHaTop

6 3akoH o notBphuBawy Kjoto npoTtokona y3 Oksup-
Hy KOHBeHUWjy YjeAurbeHMX Hauumja O MPOMEHU Ku-
me, Cnyx6eHu enacHuk PC — MehyHapodHu yzoeopu, 6p.
88/2007 v 38/2009.
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MWHUCTApCTBO KMBOTHE CpeAunHe, pydapcTBa U
NPOCTOPHOI MNIaHUpPama, a Koju je peann3oBaH
y3 PuHaHcKnjcky nogpuwky MMmobanHor ¢doHaa 3a
XunBoTHy cpenunHy (GEF) og 385.000 amepuukmx
gonapa, nog okpwmbem [Mporpama YH 3a XuBot-
Hy cpeguHy (UNEP).” Cappaj NpBe HaunoHanHe
KOMYHVKaLnje obyxBaTa, Hajnpe, NofaTke O Ha-
LMOHANHUM KapakTepucTnkama 3emsbe, 3aTum
feTa’baH MNpukas npopadyyHa emucuje GHG vy
pasnuunTUM CeKTopuMa npema MHBeHTaprma n3
1990. n 1998. rognHe. Ocum TOra, pasmaTtpaHa
cy 1 nutara parmneoctu Cpbuje n moryhHocTn
ajanTauuje Ha KNMmaTcke NpoMeHe, oLeHe npu-
MeHe OKBMpHE KOHBEeHUMje 1 capagre Ha 6u-
natepasHOM W MynTUiaTePasHOM HMBOY, a Ha
Kpajy je n3pakeHa u notpeba jauarba cBECTU U
noam3arba cterneHa obpasosarba LWKPe jaBHOCTM
y nornefy eKOJoWKK MCNpPaBHOr MOHalwama U
3aWTUTE XKNBOTHE CpefunHe yonwTe.8

Kako 6w nokasana fa 036u/bHO npucTyna
npob6nemaTnUmN KNMMaTCKMX NpomeHa, Peny6nu-
kKa Cpbuja je passuna oprosapajyhu nerucna-
TUBHU OKBMP 3a MMMNIeMeHTauujy mehyHapopa-
HUX crnopasyma Koje je patudurKoBana, a Koju
ob6yxBaTa HM3 3aKOHa U cTpaTeLlKux akata. Mehy
HbVMa Tpeba N3ABOjUTU NPBY rPyny 3aKoHa Koju
Ha MocpeAaH HauMH peryavuy maTepujy 3awtu-
Te XXNBOTHe cpefunHe, n3 2004. rognHe (3aKoH o
3alUTUTM XKMBOTHE CPeAnHe, 3aKOH O CTPaTeLlKoj
npoueHn yTuuaja, 3akoH O MPOLEeHM YTuLaja,
3aKOH O WHTErpasHoj KOHTPONN N MpeBeHuuju
3arahetba).? Ocum Tora, Ty je 1 UnTaB HU3 APYrrX
nerncnaTMBHMX akata Nnomohy Kojux ce npeysete
ob6aBe3e 13 npuxBaheHux mehyHapoOgHUX KOH-
BEeHLWja NpeTayy y HauMOHaNHN MPaBHU CUCTEM,
Ha npumep, 3aKoH o patudukaunju Kjoto npo-
Tokona y3 OKBUpPHY KOHBeHUNjy YH 0 npomeHu
KNnme, 3aKOH O MPOLEHM YyTuuaja Ha »KUBOTHY
CpeavHy y MPeKOrpaHMYHOM KOHTEKCTY, 3aKOH
0 notBphuBamy KoHBeHLUuje o BroNoLWKoj pas-
HoBpcHOCTM'O utp. Op CTpaTewknx AOKYyMeHa-
Ta KOju perynuily mMatepujy 3awTuTe »KMUBOTHE
cpeamHe 3HavajHM cy HaumoHanHa cTpateruja

7  MVHWUCTapCTBO XXMBOTHE CPeAnHe, pyaapcTBa 1 NpocTop-
HOT MiaHMpatba, lNpBa HaumoHanHa KoMyHuKaLmja Peny-
6nuke Cpbuje npema OKBMpPHO]j KOHBeHUUWju YH o npo-
MeHV KNnume, AOCTYMNHO Ha: http://www.ekoplan.gov.rs/
src/Usvojen-Prvi-izvestaj-Republike-Srbije-prema-Okvirnoj-
konvenciji-UN-o-promeni-klime—1030-c46-content.htm, 4.
jyn 2011.

8 Ibid.
Cnyx6eHu enacHuk PC, 6p. 135/2004.

10 X. YapanvHa, ,3aKOHCKa perynatviea y obnactu 3awTu-
Te XKMBOTHE cpefuHe’, BOCTYnHO Ha: www.ekoplan.gov.
rs/.../07_zakoni_novinari_i_2010_hristina_carapina.pdf, 4.
jyn 2011.
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OfPKMBOT pa3Boja, ycBojeHa 2008. rognHe, umjm
je OCHOBHM LUW/b aganTaumja Ha KNMmMaTcKe npo-
MeHe 1 peanu3aumja npumeHe patudUKoBaHUX
MehyHapogHMX akata y obnactu muturauuje
KNMMaTCKNX NpomeHa, N HaumoHanHn nporpam
3aWTUTE XMBOTHe cpeduHe u3 2010. roguHe,
KOjW TeXMW M3HaNa)Kkery afleKBaTHUX HauuHa yo6-
nakaBatba HeraTMBHMX nocneamnua KAnmMaTCKux
npomeHa.!

Op pokymeHaTa Koju perynuily maTepujy 3aLu-
TUTE KMBOTHE CpefrHe 1 ajanTaunjy Ha KnMmart-
cKe npomeHe y ogpeheHum cekToprMa, 3HauajHu
cy CrpaTernja pa3Boja eHepretuke Penybnuke
Cpbuje po 2015. roguHe, CTpaTeruja pa3Boja Ly-
MapctBa 1 CTpaTtervja Hay4yHOr U TEXHOJOLWKOr
pa3Boja, Kojuma ce Te)KM OCTBapuvBakby eHep-
retcke epuKacHOCTV Yy MOMEHYTVM CEKTOPUMA,
y3 jayarbe cBeCTV 0 NoTpebu MHBeCTMpama y Te
cekTope.'?

MWHUCTapPCTBO KUBOTHE CpefuHe, pydap-
CTBa N MPOCTOPHOr MfaHMpama, y capajhbn ca
JN ,Enektponpuspegna Cpbuje’, KoopamHupano
je, 2009. rogmHe, n3pagy OKBUPHOI MHBEHTapa
1 npojekumnja GHG emuncmja.'3 MHBeHTap je 0byx-
BaTno emucuje GHG 3a 1990. roguHy, n3 cektopa
eHepreTrke, WHAYCTPUjCKMX Mpoueca, 0oTnaga,
nosbonpmuBpeae, NPOMeHe HaMeHe 3emsbuLTa u
wymapcTea.'* Ocum Tora, mspaheH je n MHBeH-
Tap 3a 1998. rogunHy, Kako 6u ce ncnpasune cee
HEenpaBWIHOCTA 1 MOMyHUNe Npa3HVHe 3a JoTa-
LalWy nepriog 1 aa bu ce metoponoruja yckna-
nvna ca ctaHpapauma IPCC-a (Intergovernmental
Panel on Climate Change).

Kao npepgmet npopaudyHa yseTtu cy cnegehu
racosu: yrbeH-griokenp (CO)), metan (CH,) w
a3oT-cy6okcmnp (N,O), Kao 1 HeKN CUHTETUYKH ra-
coBu, 3a 6asHy 1990. roguHy'> n 1998. roguHy,
nspaxern y CO, eksnanenty (CO,eq). Mpadpuukm
Cy MpriKaszaHe eMucuje y pasnuuntum npuspes-
HUM CEKTOPVMA, a 3anakeH je Hajsehu npoueHaTt
emucnje GHG y cekTopy eHepreTuke.'® Beh nome-
HyTa cTpaTernja pasBoja eHepreTuke Penybnuke
Cpbuje go 2015. roguHe obyxBaTa ABa OCHOBHA
MeXaHM3ma 3a pauuoHanusoBame emncuje GHG
13 OBOT CEKTOPa, a TO Cy:

11 MrHUCTapCTBO »KMBOTHE CpefuHe, pygapcTBa M Npoc-
TOPHOr nnaHvpama, lMpBa HauMoOHanHa KOMyHMKaLmja
Peny6nuke Cpbuje npema OKBUPHOj KOoHBeHUMju YH o
npomeHun Knume, ctp. 104.

12 Ibid.
13 Ibid, cTp. 28.
14 Ibid.
15 Ibid.
16 Ibid.
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- nosehatbe eHepreTcke eGpUKaCHOCTU 1
- nocTeneHu npenasak Ha 06HOB/bMBE NU3BO-
pe eHepruje.l”

Pagu noctmnsamnsa 3aupTaHux yubesa, 2001. ro-
ovHe dopmupaH je HaumoHanHn nporpam eHep-
retcke epnMKacHOCTY, a CamMo [iBe roAnHe KacHuje
1 AreHumja 3a eHepreTcky eprKacHoCT, y3 GUHaH-
cujcky nogpwky EBponcke yHuje npeko EBponcke
areHuuje 3a PeKOHCTpyKUujy,'® Kao 1 nponpaTtHm
3aKOHO[aBHU OKBMP Koju obyxBaTa HM3 3aKOHa
Ca uwbeMm fa ce CEeKTOp eHepreTuke ycmepu Ka
wto Behoj eHepreTckoj epuKacHOCTM 1 OYyBakby
npvHUMNa OAPXMBOr pasBoja (HNp. 3akoH O
eHepreTmuw,'? Kojum ce n perynuiue ctatyc Aren-
uuje, 3aKOH O 3alUTUTK XMBOTHe cpefunHe,?0 3a-
KOH O CTpaHuUM ynaratbuma?! utg.). Y nnay je oc-
HuBame doHAa 3a eHepreTcKy edPrKacHOCT unjun
6u LWb 61O Aa ce CpefCcTBa U3 ApXKaBHOT byLeTa,
ann 1 ynarama n3 NpuBaTHOI CEKTOPA M CTPAHMUX
NHBECTUTOPA, ycMepe Ka cBe Behoj npumeHn 06-
HOBJbUBUX M3BOPA EHepruje 1 paynoHanusaumjm
YKyMHe NOoTpoLUHe eHepruje y soMahnHCTBUMA 1
Yy jaBHOM CeKTopy.22

Cnuka 1. MpoueHTyanHn yaeo
ceKTopa/nofceKkropa
y YKynHoj emmncmju GHG, 3a 1990.

m1.A11. Cektop eHepreTuke
46,67%
H1.A.22. Npepahusayka
VHAYCTPUja U rpahesuna
[y

7,84%
 1.A.3 3. Caobpahaj 7,07%
B 1.A44. Opyrvcektopul2,36%
H 1.B.16. PyrutusHa emmcHja

uBpcTux ropusa 1,59%

1.B.2 6. PyrutusHa HadTe n
npupoaHor raca2,15%

2. 7. MHaycTpujcki npouecn
5,28%

4.8.Nomonpuspesa 14.64%

6.14.0tnag 2.39%

W3Bop: http://www.ekoplan.gov.rs/src/Usvojen-Prvi-izvestaj-
Republike-Srbije-prema-Okvirnoj-konvenciji-UN-o-promeni-
klime-1030-c46-content.htm

17 Ibid., ctp. 76.

18 AreHuuja 3a eHepreTcKy epukacHocT Penybnuke Cpbuje,
http://www.seea.gov.rs/Serbian/ Prezentacijal.htm, 22. aB-
ryct 2011.

19 Cnyx6eHu enacHuk PC, 6p. 57/2011.

20 Cnyx6eHu enacHuk PC, 6p. 135/04 n 36/09.
21 Cnyx6eHu nucm CPJ, 6p. 3/2002 n 5/2003.
22 Ibid., cTp. 78.
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Cnuka 2. TlpoueHTyanHun yaeo
CeKTopa/nofceKkTopa y YKymnHoj
emncnj GHG 3a 1998. rognHy

W 1.A.1.1. CeKTOp eHepreTuke
52.48%

W 1.A2. 2. MNpepahusauka
uHAycTpuja u rpahesuHa 5.19%

™ 1.A3.3.Caobpahaj 5,84%

W 1.A4.4. ipyrv cektopn 8,48%

¥ 1.B.1. 6. dyrutneHa emmncuja
uBpcTUX ropusa 1.78%

¥ 1.B.2. 6. PyrutuBHa emmucuja
HadTe u npupogHor raca 2.42%

 2.A.7. MnHepanHu npo3soan
2,28%

M 2.B. 8. Xemujcka uHAycTpuja
1,06%

¥ 2.C.Npoussoarba meTana 2,12%

W 4.A. 9. YHyTpaltba
depmerTaumja 4.29%

™ 4.B.10. O6paga hybpusa 2.02%
4.D. 11. NomonpuepeaHa
3emmpuwTa 7.72%
4.F.12. CaropeBatbe
No/bONPUBPEAHMX OCTaTaka
0.29%

6.A. 13. YspcTH OTNA AU Ha 3eM/bu
3.66%

6.B. 14. OtnaaHe Bone

W3Bop: http://www.ekoplan.gov.rs/src/Usvojen-Prvi-izves-

taj-Republike-Srbije-prema-Okvirnoj-konvenciji-UN-o-pro-

meni-klime—1030-c46-content.htm

JepaH opn dnekcnbunHMx mexaHwmsama npep-
BuheHnx KjoTo NMpoTOKONOM, KOju CTOjU Ha pac-
nosiarakby Kako pasBMjeHUM 3em/bama, Tako W
He-AHeKc | gpxaBama, mehy Kojuma je n Cpbuja,
jecte MexaHu3am umctor passoja (CDM). beHe-
duTn CDM-a cy y Tome WwiTo ce AHeKC | gpaBama
omoryhaBa fa ucnyHe ob6aBe3y KBaHTUPUKOBA-
HOr cmarbera emucuje GHG y3 mare TpoLKo-
Be, 0K Ce 3eM/baMa Y pa3Bojy obe3behyje apek-
BaTHa MOMORN Yy TEXHONMOWKUM 1 GUHAHCUjCKM
cpefcTBUMa Kako 6u u came crabunusosane
emncrjy GHG. Ocum patudukauumje Kjoto npo-
TOKONa, jedaH of npegycnoBa 3a Kopuwheme
moryhHoctn CDM-a jecte ycnocTaB/barbe WH-
CTUTYLMOHANHOr OKBMpa, onuyeHor y Hauwno-
HanHoM Teny 3a crnpoBoherwe CDM npojekata
(Designated National Authority — DNA)?3. Cpbuja
je pa3Buna agekBaTaH UHCTUTYLIMOHATHN OKBMP,
ynju je npaBHU OCHOB Ypeaba o Kputepmjymmma
M npouepypama ofgobpaBatba CDM npojekata u
nporpama, goHeTa y jyHy 2010. roguHe.2* OpraH
HagnexaH 3a cnpoBoherwe CDM npojekata y Ha-
LWOj 3eMsbM jecTe MMHNCTapPCTBO XUBOTHE Cpeaun-
He, pygapcTBa M MPOCTOPHOr nnaHupama. Hekn
op, aktyenHux CDM npojekaTa, KOju NouunBajy Ha
6vnatepanHoj ocHoBM, 0byxBaTajy:2>

23 [1. boxaHuh,,DNA-CDM aktBHOCTM Yy Cpbujn’, AOCTYNHO
Ha: http://www.ekoplan.gov.rs/ src/Odrzan-seminar-Borba-
protiv-klimatskih-promena-u-funkciji-razvoja-Mehanizam-
cistog-razvoja-—1212-c46-content.htm, 5. jyn 2011.

24 Cnyx6eHu enacHuk PC, 6p: 44/2010

25 MWHUCTApCTBO KMBOTHE CpeAuHe, pygapcTsa v mpoc-
TOPHOr MfaHvpatba, AKumje 6opbe NPOTUB KAMMATCKMX
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- HauwoHanHy cTpaTternjy 3a yK/byuuBame
Penybnuke Cpbuje y MexaHu3am umuctor
pa3Boja KjoTo npoTokona 3a cektope yn-
paB/barba OTNAAOM, NOSHOMPUBPEE U LWy-
MapcTBa, Koju je peanusoBaH y3 durHaH-
cujcky nomoh KparbeBrHe Hopaeluke;

- [lpojekar jayarba KanauuTeTa 3a U3pagy Ha-
LUMOHANHNX akunja muturaumnje y capaghu
MwuHUCTapCcTBa 3a 3aWTUTY XNBOTHE Cpeau-
He, pygapcTBa U MPOCTOPHON MiaHMpaa
n Bnage JanaHa - JanaHcke areHumje 3a
mehyHapofHy capafhy, Ha OCHOBY Yroso-
pa o capapmu y obnactn eHepreTcke edu-
KacHocTn, notnucaHor 20. asrycta 2010.
roavHe, Ynjn je UWb ,javarbe KarnaumrteTa
Ca uubem npomoLmje 1 pa3Boja HalMoHarn-
HUX Mepa MuTUrayumje”;

- Capagrba ca MMHNCTapCTBOM »KMBOTHe Cpe-
AVHe, KorHa u mopa Peny6nuke Wtanuje,
Ha ocHoBYy MemopaHAyma O pasymeBamy Yy
pa3nuuutum obnacTnma.

3. MonutrKa 3awTnTe XNUBOTHE CpeanHe
Ha NyTy Ka eBPONCKUM MHTerpaumjama

Kako je Penybnuka Cpbuja Kao cBOj cTpaTell-
KU UWb NocTaBuia npuapyxnBarwe EBponcKoj
YHUjW, y CKopuje Bpeme 61 ce MOrno nocTaBuTu
nuTarbe HEeHOr NPOoMereHOr cTaTyca y nornegy
mehyHapogHux ob6aBe3a y o6mact KIMMATCKUX
NPOMeHa 1 3alTuUTe KMBOTHE cpepuHe. Haume,
6yoyhn pa je jemaH of npepycnoBa 4NiaHCTBA
y EY xapmoHM3aumja HaumoHanHux nponuca u
WHCTUTYLMOHANTHOT OKBMpa Ca €BPOMCKMM, Mo-
TeHUWjanHu KaHaupatn he mopatu da npuxeaTe
N BUCOKe CTaHZapze YHuje y obnactu 3awTute
XUnBOTHe cpeaunHe. [Mo3HaTo je ga EBponcka yHuja
MMa jefiaH of Hajpa3BUjeHUjUX N HajepUKaCHNjuX
MexaHM3amMa 3a 3alWTUTy YOBEKOBE OKONIMHE U
60p06y NPOTMB KNMMATCKMX NPOMEHa, Unju je Ka-
MeH Temerbay CucTem 3a TProBuHY eMucCMujama
(Emmission Trading System — ETS), cneunduuaH
MexaHn3aM u3faBarba A03BONa MNOjeANHUM WH-
LOYCTPUJCKUM CEKTOPMMA, Ha OCHOBY KOjUX UM je
[LO3BO/bEHO [1a EMUTYjy LUTETHE racoBe caMo A0
oppeheHe mMepe, a yKONMKO y nepuoay of roguHy
[aHa He UCKOpUCTe LIeSIOKYMHY KBOTY, AaTa UM je
MoryRHOCT unu fa npofajy CBOj npeocTany npo-
LeHaT, Wnn fa ra NnpeHecy y HapeaHy roguHy.

Cpbuja ce, Cnopasymom o ctabunusauujm v
npuapykusary, obaBesana ga he cBoj nervcna-
TUBHU N MHCTUTYLIMOHANHN OKBUP YCKNagUTU ca

npomeHa y Cp6uju — CDM Kao moryhHOCT, JOCTynHO
Ha: http://www. ekoplan.gov.rs/src/Odrzani-seminari-u-
Leskovcu-Kragujevcu-i-Subotici-1100-c46-content.htm, 5.
jyn 2011.
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npasHMMm nopetkom EY. YnaHom 77. Tor cnopa-
3yma npepsuheHo je pa he ,Cpbuja npepysetu
HeonxofHe Mepe Kako 6y nocteneHo nmocTurna
yCKnabheHoCT ca TeXHMUYKUM nponucuma 3ajesn-
HULEe 1 eBPOMCKOM CTaHAapAm3auujom, MeTpo-
NOTWjOM, aKpeauTauujom 1 npouegypama oue-
He ycarnaweHocTn"2® Pagn xapmoHu3auuje ca
,EBPOMNCKUM eHepreTCcKo-KIMMATCKUM MakeToM",
Halua 3emsba he MopaTu fa n3BpLn ogrosapajyhe
3aKOHOJABHE, WMHCTUTYLMOHANHe 1 06pa3oBHe
pedopme y npefcrojehem neprogy.2’

* % ¥

MuTarbe KNMMaATCKMX NMPOMEeHa 1 3alTUTe K-
BOTHE CcpefiviHe YOomnuwiTe y Halloj 3eM/bl, je TeK Yy
nocnegHmunx HeKOIMKO rogrHa noyesno ga 3aysu-
Ma BaXHWje MeCTo y ApPXaBHOj NOAUTULM. AKTY-
enHa no3uumnja Cpbuje y oBoj obnactn Huje Ha
3aBUAHOM HMBOY, Kako 360r HeOBO/bHUX Kana-
uuTeTa 3a Npeay3vMare afekBaTHUX Mepa agar-
Tauuje, Tako K 360r crnabe 3aMHTEpPECOBAHOCTU
wupe jaBHocTn. Cpbuja Tpeba Aa yu4MHU MHOTO Aa
61 Ha MoJby 3aLITUTE XNBOTHE CPeauHe 1 6opbe
NPOTUB KMMATCKMX NMPOMEHA AOCTUINA BUCOKe
cTaHfjapge EBponcke yHuje u wwmpe mebhyHapo-
OHe 3ajegHuue, Koju he, Ha NyTy Ka eBPONCKUM
VHTerpaumjama, 3a HaC MpeacTaB/baTé Napame-
Tap 3a Ja/by KoopauHauujy npojekata y OBOj
chepr. MUHUCTAPCTBO KMBOTHE CpeauHe, py-
[AapCTBa U MPOCTOPHOT MiaHUpaHa Nperno3Hano
je notpeby fa ce nopurHe ceect rpahaHa o 3Ha-
Yajy NrTarba o4vyBakba 3[paBe XUBOTHE CpefuHe
N CcripeyaBarba HeHe Aarbe fderpapauuje 3a oc-
Tane ceKToOpe, a Mpe CBera 3a CTaHAAPA *KUBOTA.
Ocrvm oTBapatba peuurKnaXHWX LeHTapa, feno-
HMja U CJINYHO, OPraHU30BaH je HXU3 aKTUBHOCTM
ca uwbeMm Aa camu rpahaHn mory Aa fajy cBoj
AOMNpPUHOC 60pby NPOTMB KAMMATCKUX NMPOMEHa,
npe ceera y Kamnamu ,Ounctumo Cpbujy’, 3aTm
noctaB/bakbeM KyTuja 3a MpUKyM/bakbe nanumpa,
nocyfa 3a ofnarakbe UCTpolleHMx GaTepuja, na
1 fgaBarbeM cybBeHUMja 3a KynoBKHY BO3umna ca
€MUCKjoM YribeH-anokcuaa makom og 100 rpama
no npeheHom KunomeTpy.28 Ocum Tora, UHTEH-
3UBHUjOM capagkoM y 60pbu NpoTMB KnvMmat-

26 ObaBe3e MMUHMCTApPCTBa XMBOTHE CpeauHe, pyaap-
CTBa 1 MPOCTOPHOr MiaHuparba y NpoLecy eBpOonCKMX
WHTerpauuja, [HOCTyMHO Ha: www.ekoplan.gov.rs/src/
download-515/.../mzspp-i-pridruzivanje-eu.ppt, 5. jyn 2011.

27 ENERGOINFO, Cpbuja nma pesepBe 3a TProBrHy emu-
CMjama yribeH-gumokKcuga, LOCTYnHO Ha: http://www.
energoinfo.com/region/srbija-ima-rezerve-za-trgovinu-
emisijama-ugljen-dioksida/, 5. jyn 2011.

28 MUVHNCTAapCTBO XMBOTHE CpefuvHe, pydapctBa v Npoc-
TOpHOTr nnaHupamwa, ,Ounctumo Cpbujy’, http//www.
ekoplan.gov.rs/src/Ocistimo-Srbiju-60-p2-list.htm
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CKMX MPOMEHa, Halla 3em/ba je yyecTBOBana Ha
6pojHUM MehyHapogHUM KOHpepeHUMjaMa 1 ce-
MWUHapVMa, YMMe je Mckasana 030uibHY Hamepy
[a npobneme y oBoj chepu peLlaBa CMCTEMCKY,
Ha HaulH KaKo TO YMHe pa3BujeHe 3eMJbe.

Bojana Todorovi¢

First National Communication (report)
of the Republic of Serbia to the
United Nations Framework Convention
on Climate Change (UNFCCQ)

Submitting national communications to the United
Nations Framework Convention on Climate Change
represents one of the main obligations of both the
Annex | and the non-Annex | countries. National
communications inform the international community
of the implementation of the Convention and the Kyoto
protocol on a national level, and envisage a country’s
strategy for combating climate change, with thorough
information about the national characteristics of the
country and, thus, its vulnerability to climate change.
Parties are also required to provide an inventory of the
GHG emmission in different sectors, and the measures
taken in the adaptation to the adverse effects of climate
change. In accordance with the obligations mentioned
above, the government of the Republic of Serbia has
adopted the Initial National Communication under the
UNFCCC, on November 10t 2010. The Communication
is a first national report on the circumstances
regarding climate change. Its preparation has been
coordinated by the Ministry of Environment, Mining
and Spatial Planning, with the financial aid of the
Global Environment Fund. The Republic of Serbia
has been classified as a non-Annex | country under
the Convention, which means it is exempt from the
quantitative GHG emission reduction commitments.
However, Serbia is obliged to take certain measures
in order to accomplish the goals and principles
proclaimed by the Convention. In the past few years,
considerable progress in the area of combating climate
change has been brought by the process of European
integration, and with it the harmonization with the EU
legislation. The European Union has one of the most
developed mechanisms for mitigating climate change,
and potential candidates for the European partnership
will need to fulfill these high standards. It is therefore
possible that Serbia, on its path to the EU accession, will
have to undartake legal, institutional and educational
reforms in the battle against climate change.

CTYOEHTCKA PEBMJA 3A NMPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

YCBOJEH INJ1IAH 3A
JEAUHCTBEHU CUCTEM
EBPOMCKOI' CAOBPARAJA
+KA KOHKYPEHTHUWJEM
EOUKACHWJEM TPAHCMOPTHOM
CUCTEMY“

hophe Kyjosuh

Eeponcka komucuja je yceojuna akm nod HA3usom
lMna 3a jeduHcmeeHu cucmem Esponckoe caobpahaja -
,Ka KoHKypeHmHujem u egukacHujem mpaHcnopmHom
cucmemy*1. Osaj dokymeHm, m3s. White Paper? npedcma-
8/ba CMpamezujy 3a peuwidsdrbe Npobrema esponcko:
caobpahaja u mpaHcnopma. OH cadpxu OCHO8He Nosu-
muyke cMepHuye Koje yKasyjy Ha mo Kako mpeba npagHo
pe2yaucamu u yHanpeoumu 8axHy ob7acm Kaked je ca-
obpahaj y Esponckoj 3ajedHuyu. Osaj nnaH 6u mpebasno
0a npedcmassba 800uby Npu OOHOWerYy byoyhux KoH-
KpbemHUX NpAasHUX akama 8e3aHux 3a my obnacm.

MoTpeba 3a HapTOM ¥ HEHUM JepuBaTUMA
HenpekugHo pacTte y 3emsbama EBpone. CBaka
3eM/ba TeXu la CBOjy NpuBpesy AoBefe Ha BULIN
HuBO. [la 61 ce JOCTUMM TV LTbEBU, HEN30eXHOo
je nosehare ynoTtpebe HadTe. MpeasubheHo je
na he notpeba 3a HadTOM 2020. roanHe 6GUTK ro-
TOBO YyABOCTPyuY€eHa y oAHocy Ha 1980. roguHy.3
[naBHe rpaHe NpuBpese CBe BlLle 3aBUCe of Tor
pecypca. Ocum Tora, nosehaHa noTpoLiHa oBor
eHepreHTa 13a3uBa 030M/bHe nNpobrneme y Be3n
Ca KAUMATCKMM MpOMeHama U1 3araberbem Ku-
BOTHe cpefauHe. MpouereHo je ga he ce Temne-
paTypa 3em/buHe nosplurHe nosehatn og 1,1°C
o 6,4°C y 21. Beky,* Kao nocneguua edekata

1 European Commission, White Paper on Roadmap to a
Single European Transport Area — Towards a competitive
and resource efficient transport system, COM(2011) 144
final.

2 White Paper, Tj. bena Krbura jecte JOKYMEHT Koju cagp-
XM OCHOBHe npepJsiore Y HayesiHe MiaHOBE Be3aHe 3a
perynatopHy akTuBHOCT y oppeheHoj obnactu, http://
europa.eu/legislation_summaries/glossary/white_paper_
en.htm

3 Local Energy, The Future of the Oil and Gas Industry: Past
Approaches, New Challenges, goctynHo Ha: http://www.
localenergy.org/pdfs/Document%20Library/Exxon%20
Future%200f%20 Oil%20and%20Gas.pdf, Tabena 2.

4 Intergovernmental Panel on Climate Change (IPCC), A
report of Working Group | of the Intergovernmental
Panel on Climate Change, poctynHo Ha: http://www.
ipcc.ch/pdf/assessment-report/ard/wgi/ard-wg1-spm.
pdf, Tabena 10.7.
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cTakneHe 6awrte.> Camo kopuwhere HadTe Bpe-
MEeHOM MOoCTaje CBe BULLIe eKOHOMCKMN HencnnaTu-
BO, C 063MPOM Ha TO fa TeXHONornja JaHac omo-
ryhyje npenasak Ha ebuKkacHuje, Unctumje 1, WTO
je HajBakHMje, OOHOBJ/bMBE BMAOBE eHepruje.
MpeBenuka ynoTpeba npuBaTHUX ayTomobuna
rpagckor CTaHOBHMUWWITBA W MCTOBPEMEHO Mana
ynotpeba jaBHOr rpajckor npeBo3a O3HayaBa
HeedunKacHO AenoBatbe cybjekata y MyTHUUKOM
caobpahajy Koje fjoBoau A0 3aryllera, ymme je
ocHoBHa ¢yHKuUMja caobpahaja yrpoxeHa. He-
epuKacHocTn caobpahaja y EBponu gonpuHocu
N HejedHaKO pa3BuMjeHa UHPPACTPyKTypa 3anaa-
HUX N UCTOYHKX denoBa EBpone. Benuku ja3s mns-
mehy BucokopasBujeHe 3anagHe EBpone n ncrou-
He EBpone, umjun je cTeneH pa3BMjeHOCTN UMakK Ha
HUXKEM cTerneHy, pemeTn Gopmmparbe edpurKacHor,
YPaBHOTEXEHOr W yjeAnHbeHOr TPaHCMOPTHOr
CMCTEMA Ha HMBOY LIeNOr eBPOMNCKOr KOHTUHEH-
Ta. OTKNamame OBUX HEeraTUBHMX CTPaHa eBpon-
cKor caobpahaja fenvkaTaH je n gyrotpajaH npo-
Lec, Koju 3axTeBa HU3 MOMUTUYKMX W MPaBHMX
pewena. OBaj nnaH, y cknagy ca TUM, CagpKu
nonazHe cMepHuLe Koje Tpeba Aa MOMOrHy npwu
OCTBapetby »eJbeHnX pesynTaTa.

Y oBOM aKTy 06jaB/beH je b Aaa ce go 2050.
roguHe emvicrja CO, racosa cmamm 3a 60%. MNpea-
BUhHEeHO pelleme je y eNUMUHMCarY 3aBUCHOCTH
TPAHCMOPTHUX cucTemMa of HadTe, a Aa ce npwu
TOM He yrpo3se edurKacHOCT u nepdopmaHce ca-
obpahaja. [lonpunHoc aaje n pelwere fa ce bap
30% ApymcKor TepeTHor caobpahaja npebaun Ha
XKenesHNYKN Nn NoMopcKky caobpaha;.

Bbuhe ctumynucaHa n ynotpeba mamunx, nak-
Wwux 1 ePprKacHUjUX NYTHUUYKMX BO3WMA, Kao U
wto Beha ynotpeba jaBHMX rpagckux aytobyca.
MNocTaB/mbeH je poK 3a 3aBpweTtak go 2050. ro-
OvHe. EBpornicke mpexe Op3e xenesHuue Kojy
6u Kopuctuna BehmHa nyTHUKA 3a NyTOBarba
cpeamre pasparbuHe. Takohe, go 2050. rognHe
ce NnaHvpa 1 crnajakbe rnaBHUX eBPOMNCKMX ae-
pofpOMa Ca OBOM efle3HMLOM, CBE Ca L/beM
HecMeTaHor U epUKACHOT TPaHCMoOPTa NYTHUKA W
pob6e. MnaHom je narbe npeasuheHo bopmuparse
JeonHcTBEeHOr TpaHcnopTHOr cuctema Espone.
WHTerpanHe genose Tor cuctema YnHunm 6m Je-
OVHCTBEHW CUCTEM €BPOMCKOr aBno-caobpahaja,
JeQuHCTBEHM CUCTEM EBPOMCKOTr »KENe3HUYKOr
caobpahaja 1 JegUHCTBEHU CUCTEM eBPONCKOr
nomopcKor 1 peyHor caobpahaja. OCHOBHU UN/b
JeanHcTBEHOr TpaHcnopTHOr cuctema EBpone
jecTte ma ce KpeTarbe NyTHMKA 1 pobe onakiua, aa
Ce CMatbe TPOLUKOBM 1 fja ce Nobosblia eKOHOM-
CKa OAPKMBOCT.

5 Greenhouse gases emissions (GHG emissions) — Emucuja
racoBa Koju 13a3uBajy epekat cTakneHe baluTe, Tj. nobaHo
3arpeBatbe, http://en.wikipedia.org/wiki/Greenhouse_gas
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Kao BaxaH enemeHT yHanpeheHor espon-
cKor caobpahaja yTBpheHe cy K TexHonowke
MHOBauuje. VIMNnemeHTMparbe HOBMX TEXHO-
norvja npepctaB/bahe HyxaH ycnoB Koju he
3HayajHO pJonpuHeTn 6e36egHOCTU Y4yeCcHUKa
y caobpahajy. AntepHaTmBHa ropma obe3be-
anhe unctnjn caobpahaj Koju je epukacHuju n
€KOHOMCKM u1cniatmenju of cagawmer. Hosu
n3BOpY eHepruje ocurypahe, y3 3aHemapsbmee
emMucmje Koje Cy LUTETHe MO KMUBOTHY CpelunHy,
Maky MOTPOLHY KpajibuX KOPUCHUKA U jed-
TUHWjy camy npowusBofwy. Onpema HanpegHe
TexHonoruje ocurypahe npeumsHo npaherse,
Haarnegarwe 1 OMNepaTMBHOCT PasHUX BUAOBA
TpaHcnopTa, Aok he, c apyre cTpaHe, JONPUHETU
nosehaHoj 6e36eqHOCTM camMmUX MYTHMKa (MnaH
je ga ce go 2020. roguHe NpenosioBn cajallHbui
6poj XpTaBa Ha Apymy).

Mobosblarbe TPAHCMOPTHOT cucTeMa nocTuhn
he ce n nytem duHaHCKjckMx MexaHu3ama. [Jp-
*aBe he, nopeckum onakwwuuama, gaBati nog-
cTUuaj cybjekTMa y caobpahajy ga npeby Ha
ncnnatuemje M Ynuctuje Bugose TpaHcnopTa. C
Lpyre cTpaHe, oHU cybjeKkTu Koju He Byny Xene-
NN pa ce oapekHy HeedMKaCHUX U 3acTapenux
HauMHa npeso3a mopahe pa nnahajy sehe, Tj.
JoaaTHe Takce 300r Tora.

* % ¥

Cpbuvja pgaHac TeXxu Ka eBPOMCKUM MHTerpa-
umjama, Tj. Ka unaHctBy Yy EBponckoj yHuju. U3
Tora Mpousnnasy fa Hawa 3emsba, Kao NoTeH-
UMjanHn YnaH, pagun WTo 6pxer NnpuapyXunBama,
nma obaBesy ja XapMOHM3Yje HaLMOHaNHO 3aKo-
HOAABCTBO Ca 3aKOHOAABCTBOM EBponcke yHuje.
Kopak ka Tom uwmby npencTaB/ba U ycCBajarbe
Crpateruje pa3Boja Xene3HnYKor, ApyMCKOr, BOA-
HOT, Ba3QyLWHOr 1 MHTEPMOAASHOT TpaHCcnopTa y
Peny6nuun Cpbuju op 2008. go 2015. rogunHed.
Kako je oBaj nnaH cTpaTtervja 3a 6yayhHoCT, OH
Tpeba fa 6yae opujeHTUp Cpburju Npn JOHOLWEHY
NerncnaTMBHUX pellera y obnactm caobpahaja,
eKonoruje n 3alwTnTe KMBOTHe cpeaunHe. TakBoM
aKkTMBHOWNRY, ApkaBa he CBOM CTaHOBHULLTBY
06e36eanTN 34paBuje U CUTypHUje OKpYXere 1
NCTOBPEMEHO 3HayajHO yHanpeauTn caobpahaj, a
caMuUM TUM ¥ NpuBpeay noguhn Ha BULWIK HUBO.
MpahaHu 6y umanu mopepHwuju, 6e3bepHunjn, je-
OTUHUK, BPXKM 1 YNCTUjU TPAHCMIOPTHU CUCTEM,
Koju 61 610 y HepacknivBoj Be3n Ca OCTaluMm
3emspbama EBpone n ceerta.

6 Crpatermja pasBoja Xefe3HUYKOr, APYMCKOl, BOAHOT,
Ba3AyLIHOr 1 MHTepMOZanHor TpaHcnopTa y Penybnnum
Cpb6uijn op 2008. no 2015. roguHe (CnyxbeHu anacHuk PC,
6p. 04/08).
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DPorde Kujovi¢

European Commission has adopted the

Roadmap to a single European transport

area “Towards a competitive and resource
efficient transport system”

This document, called ,White Paper” represents a
strategy for the future of transport in Europe. Oil demands
are constantly rising. Congestion is also a major concern.
The goal is to break the transport system’s dependence on
oil without sacrificing its efficiency. The transport should
use less and cleaner energy. Strategy encourages the use
of smaller, lighter road passenger vehicles and also the
use of public city transportation. Road casualties should
be halved by 2020. Technological innovation could
achieve a faster, safer, cleaner and cheaper transport.
EU capitals and other main cities, ports, airports and
railways has to be connected in order to form an efficient
multimodal network. States should provide an incentive
to transport participants to switch to more cost-effective
and cleaner forms of transportation through tax benefits.
This strategy should be a landmark in making Serbia
future legislative solutions in the field of transport,
ecology and environmental protection.

AWPEKTUBA O EHEPTETCKOJ
EOUKACHOCTU HA MPATY
YCBAJABA - MEPE, EHEPTUJA,
MNOTPOLWBA, EODUKACHOCT

AywaH Mumpoesuh

Padu nobomwara eHepeemcke eguUKAcHocmu
npedsioXeH je HOBU nakem Mepd, Koju ce 3dcHU8A Ha
Hosom [11aHy o eHepeemckoj epukacHocmu u3 20111,
lpumeHomM mux Mepa yKyndaH HUBO nompolrbe eHep-
euje y Esponckoj yHuju cmareuo 6u ce 3a 20% 0o 2020.
200UHe, Yyume bu ce ocmeapusid u KOHa4YHa Hamepa, a
mo je npubnuxasarbe KOHKYpeHMHOj npuspeou 3dCHO-
80HOj HA HUCKOj eMucuju yereeHuka 00 2050. 200uHe.
V3gpwerbem npedsubeHux mepa ouyekyje ce cMaroerbe
mpowkosa cmaHosHUwmeaa 0o 1.000 € no domahuH-
cmay Ha 200UWIHEM HUBOY,2 omeaparbe 00 2 MUIUOHA
PAdHUX Mecma3 u cmarberve 200uWie emucuje wmem-

1 Energy Efficiency Plan 2011.

2 Communication from the Commission: Energy efficiency:
delivering the 20% target, COM (2008), 772.

3 OvekrBara 3acHOBaHa Ha nopauuma u3 rpaheBrHCKor

cekTopa. Bugn: SEC(2011) 277: Impact Assessment ac-
companying the Energy Efficiency Plan.

CTYOEHTCKA PEBMJA 3A NMPUBPEAHO MNMPABO « STUDENT ECONOMIC LAW REVIEW

HUX 2acoed 3d 740 munuoHda moHa®. MomeHymu npas-
HU aKm OCUM pe2ysiucared NpUuBamHonpasHUx o0HoCd,
npseHcmeeHo ce ycpedcpebyje Ha xapMoHu308arbe 3a-
KOHO0dB8CMasa 0pxasa YnaHuyd u cmassba akyeHam
Ha cmumyJsucarbe FUXosux jagHUXx cekmopa 0d nobose-
wajy nocmojehe kanayumeme paou ocmeapusared
nnaHupaHux yumwesa. Osom [Jupekmusom, Koja caopxu
nomeHymu nakem mepa, yKuHyse 6u ce 0o cada eaxehe
u3 2004. u 2006. 200uHa (Jupekmuga 2004/8/EC u [u-
pekmuga 2006/32/EC).

Kako noTpolma eHepruje y CBeTy KOHCTaHTHO
pacTe,® pacTy 1 TPOLIKOBY BE3aHU 3a by, PU Yemy
EBpona He npenctas/ba n3ysetak. Ha cBe 1o pea-
ryje n TpXKuLliTe eHepreHaTa, yrnaBHOM HeraTuBHO,
TaKo LUTO Ca pPacToOM TpaKke U HEeNpOMeHEHUM
HMBOOM MOHYZE PacTy 1 hrxoBe LeHe.b [la 6u ce
Ojayana KOHKypeHTHOCT EBpone 1 cmarumna theHa
eHepreTcka 3aBUCHOCT, a Takohe 1 HMBO eMucuja
LWITETHMX racosa, EBponcka Komucmja je, 22. jyHa
2011. roguHe, npegnoXxwuna goHowene Hoee [u-
pekTuBe O eHepreTckoj edukacHoctn (Energy
Efficiency Directive)’ jep cmaTpa fa je eHepreTcka
edrKaCcHOCT HajBuLLEe NCMNATUB U HajOPXK HAauMH
Ja ce noeha 6e36eAHOCT HabaBKK 1 CMakbK eMu-
Cuja racoBa ca edpeKToM cTakneHe Hawre. upek-
TUBA Ce 3acHMBa Ha [naHy o eHepreTckoj edurKac-
Hoctu (Energy efficiency Plan 2011).8

[MaBHM UMb NpepnoXeHe ANPEKTUBE jecTe
CHMXere noTtpowme o 20% po 2020. roguHe,
yMme ce yTMpe NyT 3a Jasbe noeehame edukac-
HocTW. Npema nNpopayyHMMa Y MUIMOHUMA TOHa
HadTHOr ekBuBaneHTta (Mtoe — millions of tons
of oil equivalent) - To 6u nsHocuno 368 MTtoe
Marbe y 2020. roguHmn Hacrnpam MPOrHO3MpaHnX
1842 MToe. Taj unsb je yctaHoB/beH 2007. roanHe,
MehyTum, npemMa npojekunjama 13 2009. roguHe,
Mepe Ha HauWOHa/HOM M eBpOorckoMm Husoy he
[LOBeCTU Camo [i0 1eBETONMPOLIEHTHOr Naja HMBoa
noTpoLwme (cnvka 6p. 1).°

4 SEC(2011) 277: Impact Assessment accompanying
the Energy Efficiency Plan.

5 U.S. Energy Information Administration, International
Energy Statistics, 2008, pocTynHO Ha agpecu:
http://www.eia.gov/cfapps/ipdbproject/IEDIndex3.
cfm?tid=44&pid=44&aid=2

6 Ha npumep, ueHe HadTe Cy Harno ckouusie HakoH LUTO
je 8. jyHa OlEK u3jaBnmo pa Hehe nosehaBaTu HMBO
TpeHyTHe npousoatbe. M3Bop: The Wall Street Journal,
,OPEC Refuses Oil Production Increase After Conten-
tious Meeting”, 8. L6, ainnodit if radine: http://blogs.wsj.
com/marketbeat/2011/06/08/opec-keeps-oil-production-
unchanged/

7 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=-
CELEX:52011PC0370:EN:NOT

8 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CEL
EX:52011DCO109:EN:HTML:NOT

9 http://europa.eu/rapid/pressReleasesAction.do?reference=
MEMO/11/440&format=HTML
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HoBu nnaH je ycmepeH Ha naket mepa 3a 06-
HOBY oOfpeme Yy jaBHUM W NPWBaTHUM 3rpaga-
Ma, MoGosbluary eHepreTcKUx KapakTepucTuka
ypebaja Koju ce Kopucte y bKMa, a OCUM Tora
CTMynucamy edeKTrBHMje NOTPOLHEe eHepruje
y pomahmHcTBuMa. MNnaH ce He OHOCKU Ha TpaHC-
MopT, ako Ha tera otnaga 32%'0 og KoHauHe
eHepreTcke noTpolte, Beh ce npenywTa aa ce
Ta obnact perynuwe ,benom KkbWrom 3a TpaHc-
nopt” (White Paper on Transport).!!

ja00q - Projectionsfrom 2007
= *Projections from 2009 1842 Moe

18507 = 20% energy saving objective = Business asusual

2007 projection

1678 Mioe :
. Most rec ent projection
1650 Tl i - 164 Moe

Primary energy consumption® [Mtoe]

3, - 2M% by 2020 objestie
368 Mioe

2005 2010 015 2020
* Gross inkend Gonsumption minus non-enengy uses

JenHa of npepnoxeHrx obaBesa jecTe fa ce yc-
TaHOBe eHepreTckn edrKacHe LWeme y CBMM JpKa-
BaMa ufaHvLama, WTo Noapasymesa [a: eHepreT-
CKU OUCTpUOyTeprn M ManonpofajHe eHepreTcke
KomnaHuje Oyany obaBe3aHe [a cCBake roguHe
ywTege 1,5% of cBOjuX YKYMHVX Npogaja, no obu-
My, KPO3 MakeT Mepa Kao LTO je, Ha NpumMep, no-
6orbliatbe ePprKacHOCTM CUCTeMa rpejarba, NocTa-
B/batbe CaBpPeMeHUX BOAOBOAHUX LEBU 1 Jynanx
npo3opa Koa GprHanHmx Kynaua.'?

3a jaBHU cekTop, Komuncumja npeanaxe cepujy
06aBe3HVX Mepa.

Y yKynHOj NOTpOLLHbK eHepruje 3rpage 3aysu-
Majy NpBO MecTo, ca 40% KOHauHe noTpolutbe,’3
na je, ynpaeso 36or Tora, npBa 6uTtHa obaBe-
3a npemMa Kojoj gpxaBHuW opraHu of 1. jaHyapa
2014. rognHe MOpajy MOAEepHM30BaTU Hajmare
3% 3rpaga (No NOBPLIVHK) FOAMLWHLE, WTO je ABa
nyTa BULLe Of cafdallkbe 6p3MHe MogepHuM3aLmje.
Apyro, Kop 3akyna wmnuM KynoBuHe noctojehunx
3rpafa, oHe MOpajy OAroBapaTy HajBULLEM HMBOY
eHepreTcke edurKacHocTU. JegHa of npenpeka
Koje ce Ty jaBrbajy jecTe ,nofena nogcrmuyaja“14 -

10 Eurostat, Energy, transport and environment indicators,
2010 edition.

11 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri-
=CELEX:52011DCO144:EN:NOT

12 Proposal for a Directive of the european parliament and
of the council on energy efficiency, Legal elements of
the proposal (2), Brussels, COM(2011) 370 final.

13 Energy Efficiency Plan, Paying the way towards low
energy consuming buildings, COM(2011) 109 final.

14 Energy Efficiency Plan, Legal obstacles, COM(2011) 109
final.
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noja OBMM TEPMMHOM Ce nofpasymesa CuUTyauuja
Yy KOjoj BlacHMK 1 3aKynay Hepago nnahajy 3a
no6osbliarbe nepdopmMaHCcK N3HajMIbeHe UMOBHU-
He, C 063 POM Ha TO Aia Ce KOpUCTY oA Tora aene
Mehy wrMa (NoLTo 3aKynogasal, CTUYe Npaso Ha
ynotpe0y Tek no ncteky ogpeheHor poka, AOK 3a-
KynaL, y>rBa TO npaBo camo oppeheHo Bpewme).
MpennoxeHo je Aa Apxase unaHuLe yK/IOHe cBe
3aKOHCKe 1 Apyre npenpeke eHepreTckoj epukac-
HOCTW, NPYy>Ke NOACTMLAje NN TEXHNYKY NoMOR y
nocTu3amy Tor pesynTara.

HoBuHa y ogHOCY Ha CcTape AMpeKTUBe jecTe TO
wro Komucuja npepgnaxke obasesyjyhe mepe, 3a
pa3nuky of obase3yjyhmx um/beBa 3a cBaky Ap-
XaBy unaHuuy. Kaga JupeKktvBa CTyny Ha cHary,
LpXaBe unaHuue he nmatn obasesy fa nprvmeHe
CBe heHe oppenbe. Y3 10, EBponcka Kommcuja
HyAu Ja came ynaHuue 3a cBoje notpebe ycTaHo-
Be HeobaBe3yjyhe HaLMOHanHe LubeBe 3a eHep-
reTcky edpukacHoct. Mehytum, ykonuko ce 2014.
roguHe gohe fo 3akrbyyka aa EY HajsepoBaTHuMje
Hehe ocTBapuTU CHUXerbe of 20%, cama Komu-
cnja he npepnoxntn obasesyjyhe HaumoHanHe
uubeBe.

KoHTpona he ce octBapmBati Tako wto he
CBaKa Ap»aBa unaHuua 6utn obaBesaHa fa foc-
TaB/ba rOAUWHE K3BeLWTaje 0 6Pojy OCHOBHKX
eHepreHata ¥ MHAMKATOpa M3BpLIeHa Mepa, C
jepHe cTpaHe, a C gpyre — TPOroAnLLHbN N3BELLTA)
ca wupum nHpopmaumjama o npumeHn Ldunpek-
TVIBE N HaLUMOHaNHUX Mepa eHepreTcke edumkac-
HOCTU 1 CTpaTervja.

Komuncuja ouekyje na he npegnoxeHe mepe
LOBECTU [0 MO3UTMBHMX edeKaTa Mo NuTaky
6e3b6egHOCTN cHabaeBarba, Aa he gonpuHeTw
ybna)aBarwy KIUMATCKUX MPOMEHa X MOBOJb-
HMUX yTUUaja y YCNOBMMa €KOHOMCKOr pacta u
Kpeupara pagHux mecta. OuMHaHcujcka cpeg-
CTBa KOja ce OCTBape ylwTegoM eHepruje nocTajy
cnobofHa 1 Mory ce penoumnpaT y EKOHOMUjU 1
mMory nomohu onakiwaBamy jaBHOr byLeTa Koju
ce Hanasu noj pectpukumjama. KoHauHo, unmb
[la ce MPOM3BOAM BULLE Ca Makbe eHepruje Tpe-
6a ga ojaua nHaycTpujy EBponcke yHuje, teHy
KOHKYPEHTHOCT 1 NoCTaByu je Ha Bogehy nosu-
UKnjy y CBETY Ha TPXULWTY eHepreTckn edurkac-
HMX TEXHONOrKja.

* % %

YKONMKO ce ycBOjU, 0Baj akT 3a Cpbujy moxe
npeacTaB/baTyh joLW jefHY MOTeHUujanHy npenpe-
Ky Ha NyTy HeHVX eBPOMnCux nHTerpaymja, ¢ ob-
3MPOM Ha TO Ja Kof Hac y OBOM TPEHYTKY He
nocToju jepaH cBeobyxBaTaH MpaBHM aKT Koju
fLeTalbHO ypebhyje maTtepujy eHepreTcke edu-
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KacHOCTM M Kojum ce npepsubajy obasesyjyhe
Mepe 3a teHo nosehatbe, a HU LMbeBU Koju 6ur
ycmepunn pasBoj. C jegHe cTpaHe, OBO MuTame
je o n3yseTHe BaXKHOCTU He CaMO Ca Tauke rne-
AVWTa HanpefgoBaka Ka EBponckoj yHuju, Beh
M Ca nosumumje Cpricke eKoHOMMje Kao LenuHe,
jep 6y octBapuBare 20% CHMXeHba NOTPOLUHbE
eHepruje ojavyano HeHy KOHKYPEHTHOCT Y pernmo-
HY M MOCTaBWJIO je Ha HOBU KOJOCeK Y ynotpeobu
06HOBBLMBUX M3BOPa eHepruje. C gpyre cTpaHe,
nocTaB/ba Ce NUTarbe KanauuteTa eKkoHoMuje 3a
TakBe MPOMEHE, a U NUTake PUHAHCKMpPaha, 360r
HennaHMpPaHUX TPOLUKOBA, M3a3BaHUX NPBUM Ta-
Nnacom cBeTcke eKoHOMcKe Kpuse. C 0631pom Ha
TO fla Ce Kao jeflaH ofj ycsioBa npuctynama EY Ha-
BOAM ycknahuBare Haller 3aKOHOAaBCTBa Ca aK-
TUMa YHUje, MOXe ce OCHOBaHO oveKknBaTy fa he
n Cpbuja y HEKOM CTeneHy TEXUTWN OCTBapuBaky
noseharba edpMKaCHOCTU Ha CBMM HUBOUMA, jep je
TO NUTame of KpyuurjanHor MHTepeca He caMo 3a
by, Beh 1 3a Leo cBeT.

Dusan Mitrovié

Energy Efficiency Directive on
a Verge of Adopting — Measures,
Energy, Consumption, Efficiency

In order to improve energy efficiency, new set of
measures was proposed by European Commission,
which is based on a new Energy Efficiency Plan from
2011. Implementation of these measures would lead to
20% reduction of primary energy consumption in 2020
in European Union, which also would make possible
moving to a competitive low carbon economy in 2050.
The combined effects of full implementation of existing
and new measures could generate financial savings up to
1000 € per household, improve industrial competitiveness,
create up to 2 million jobs and cut annual greenhouse gas
emissions by 740 million tons. By adopting this Directive
current directives from 2004 and 2006 would be repealed
(Directives 2004/8/EC and 2006/32/EC).
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CYBBEHLUMWJE CPMNCKOJ
NOJbOMNMPUBPEAN Y 2011. TOAVHA

bowko banyakosuh

Bnada Penybnuke Cpbuje OoHena je HU3 mepa 3a
nodcmuyarbe paseoja nomonpuspede u noseharve
noseonpuspeoHe npouseoore. Bnada je, y cknady ca
Cmpamezujom passoja nomonpuspede Cp6uje,! Ha-
cmasuna 0a cyb68eHYUOHUWE NO/bONPUBPEOHY NPous-
800y ca yumem nosehara npodykmusHocmu, paou
CHUXerpd UeHe No/bonpuspedHUX hpou3sood, a ucmo-
8pemeHO U 04y8arba keasumema. Taj yuse je HEONXOOHO
ucnyHumu y moky uHmeepayuja y Eeponcky yHujy, 0a
6u domahu npousgohayu 6uslU KOHKYpeHMHU Kaoa ce
Cpbuja npukreyyu 3ajeOHUYKOM e8PONCKOM MpPXUWMmy.
lMpu mome, Bnada cybseHyujama He ymude Ha 00JyKy
npoussohaua koja 0obpa 0a npou3gode U y Kojoj Ko-
JIUYuHU. Bnadoa nomonpuspedHuyuma oaje cybseHyuje
y 8Udy KpedumHe noOpuwKe, pezpecupdrba oopeheHux
mpouwko8a (ocu2yparba, penpomamepujana umo.) u ou-
pekmHux nodcmuyaja (3a noseonpupeoHe npexpamoépe-
He npou3800e, 3a 2eHeMcKo yHanpeheroe cmouapcmaa,
3a mpouwkose ckaouwimera umo.).

Mehy 6pojHum akTuma Koje je moHena Bna-
na Cpbuje, HajgaxkHWja je Ypepba o nopcTuLary
nosbonpusBpenHe Npov3BoAre NyTem KpeauTHe
noapLuke nytem cy6BeHUMOHNCaa Aena Kamar-
He ctone y 2011. rogunwn (Cnyx6eHu enacHuk PC,
6p. 33/2011 1 38/2011; y parem TeKkcTy: Ypenba),
Koja je cTynuna Ha cHary 26. maja 2011. roanHe,
ca n3meHama of 1. jyHa 2011. roguHe.

OBom ypen6om yTBpheHn cy obrm, onwTn yc-
NOBY N HAUMH OCTBapMBarba MPaBa Ha KpeauTHy
NOAPLLKY, KaO U KOPUCHULM KPeauTHe nogpLuke
3a 2011. roanHy. [loHowerwem Ypenbe o noactu-
Liakby NOsbONPUBPEAHE NPOM3BOAHE NpecTane cy
La Baxe Ypenb6a o ytBphuBamy lNporpama mepa
3a OYropouyHo KpepuTupakbe MosbonpuBpefHe
npowussogre y 2010. n 2011. rognHn (Cryx6eHu
enacHuk PC, 6p. 6/2010) n Ypepnba o yTBphuBary
Mporpama Mepa 3a AYropoyHO KpeauTupare
nosbonpuBpesHe NPon3BoAre Npeko 6aHaka y
capapmMU Ca jegrHMLamMa NloKanHe camoynpase y
2010. n 2011. roguHm (Cnyx6eHu enacHuk PC, 6p.
11/2010).

CpencTtBa 3a peanu3auujy mepa 13 oBe ypes-
6e obe3behyjy ce us byyeta Penybnmke n u3
®oHpa 3a nofcTMLame pa3Boja NosbONpPUBPEHe
npoussoame. KpeantHa nogpluka npensuheHa y

1 [HoctynHo Ha: http//www.srbija.gov.rs/vesti/dokumenti_
sekcija.php?id=45678
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0BOj ypenbu KOpucTu ce 3a pa3BOj CTOYApCTBa,
paTapcTBa, BohapcTBa, BUHOrpagapcTea 1 noBsp-
TapCTBa, Kao 1 3a MHBECTMLMOHA ynarawa y me-
XaHu3auujy, onpemy 1 nosbonpuspesHe objexre.
Y Ypenbu je nponncaHo 1 Koja n1ua 1Majy npaBo
Ha KpeduTHY nogpLuky. To cy: dnsmnyko nuue (Ho-
cunay, KomepuujanHor nOpOAVYHOr MOSbOMnpu-
BpedHOr ra3fuHCTBa, ocuM GU3NYKOr nuua Koje
je npuBpemeHn Hocunal NO/bLOMPUBPERHOT ras-
LOVIHCTBA), NPefy3€eTHMK 1 NPaBHO nuvue. Y unany
4 cTaB 2 Ypepbe, ogpeheHu cy n nocebHn ycnosu
Koje oBa nuua Tpeba fa ucnyrwasajy Aa 6m nmana
NpaBoO Ha KpeauTHy NOApPLWKY. Y unaHy 6 ctas 3
NPOMMCaHO je Aa YKynaH M3HOC KpeauTa Koju ce
MOXe 0f0OpPUTM KOPUCHUKY HE MOXEe WU3HOCUTU
BYILLE O NeT MUTMOHA ANHAPA, @ akKo je KOPUCHMK
3eM/bOpafHMYKa 3aapyra, YKynaH ogobpeHun ms-
HOC KpefuTa He Moxke 61Ty Behin of neTHaecT Mu-
NMOHa AnHapa (goadaTto y usmeHama).2 Pok otnnate
KpeauTa je MakCUManHO Tpy roanHe, ca GMKCHOM
KaMaTHoOM cTornom of 8%. Y npeTxoaHoj Ypenbu
o yTtBphuMBamy nporpama Mepa 3a AYropouyHo
KpeauTipare MnosbonpuBpedHe NMpPOV3BOAHE Y
2010. 1 2011. rogmHW, Koja je npecTana ga Baku
CTynarem HoBe Ha cHary, 6uno je npepasubeHo
[a poK oTnJiaTe rnaBHMLE KpeauTa M3HOCK neT
rogviHa rnocne UcTeka rpejc nepuoga,’ a Hajsehu
N3HOC je 61O TpKY CTOTMHE XWUibaja eBpa Y AUHap-
CKOj NPOTUBBPEAHOCTY, y3 NPUMEHY BanyTHe Kna-
y3yne“. Mlako no HoBoj ypeabu nosbonprBpesHu-
UM Mory fia ce 3aayKyjy Mare (1 Ha Kpahu pok),
¢ 063upom Ha HectabunaH Kypc fomahe BanyTe,
3HauajHa je M3MeHa WTO ce KpeauTu ofobpasajy
y AMHApVMa, a He Yy eBprMa, WTo je 6uno npep-
BMHeHo npeTxogHOM ypeabom.

3axTeBU Mopajy 6uTyn nogHetn fo 1. HoBeM-
6pa 2011. roguHe. 3axTeBn ce nogHoce GaHLW,
Koja ca KopucHMKom napadupa obpasal yroso-
pa, a 3aTym ra warbe MMHUCTapCTBY MO/bONPU-
Bpede, TProBuHe, WymapcTBa 1 Bogonpuspege.
NcnyrweHocT ycnosa yTtBphyjy MwuHmncTapcTBo
nossonpmuBpene, TProBUHe, LymMapCTBa U BO-
ponpuepene U MnHUCTapcTBo dUHaAHCKja — Yn-
paBa 3a Tpe3op. Kaga yTBpAae da Cy yc/iOBU WC-
nyweHn, o Tome obaBelwTaBajy 6aHKy, Koja ca
KOPMCHMKOM CKfarna YroBop O KpeguTy. YroBop
ce cknana nog cnepehum ycnosuma:®

2 Ypepba o n3meHama Ypenbe o mopacTvuary nosbonpu-
BpefHe Mpou3BOAHE NyTEeM KpeAuTHE MOAPLLKE Kpo3
cybBeHUMOHNCae fena KamaTeHe ctone y 2011. roawn-
Hu, Cnyx6eHu enacHuk PC, 6p. 38/11.

3 Cnyx6eHu enacHuk PC, 6p. 6/2010. [JokymeHT 2, un. 3 cT. 7
Tau. 1.

4 Cnyxb6eHu enacHuk PC, 6p. 6/2010. [JokyMeHT 2, un. 3 cT. 7
Tau. 4.

5 Cnyx6eHu enacHuk PC, 6p. 33/2011 1 38/2011, un. 8.
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- [a poK oTnnate KpeanTa 6yae HajsuLe Tpu
roguHe;

- [Ja ce Kpeaut ogobpasa n ucnnahyje y au-
Hapuma;

- [Ja edeKTVBHa KaMaTHa CTOMa Ha roAvLHEeM
HMBOY He MOXe 6uTM Beha of pedepeHT-
He KamaTHe ctore HapopgHe 6aHke Cpbuje
yBehaHe 3a ABa NpoLeHTHa NoeHa, OC1M 3a
KpeauTe ca poOKOM OTriaTe A0 jefHe roaw-
He, Ko KOjux epeKT1BHA KaMaTHa CTomna Ha
roovwHeM HMBOY He Moxe 6utn Beha op
pedepeHTHe KamaTHe cTorne HapogHe 6aHke
Cpbuje yBehaHe 3a Tpy NPOLEHTHA NOEHa;

- Aa KopucHuk nnaha ¢uKcHy KamaTtHy cTo-
ny Ha HeotnnaheHn geo Kpeauta o 8%
Ha rogubeM HMBOY Y nepuogy oTnnarte
KpeauTa;

- fa 6aHKa BpLM HannaTty KpeauTa y mecey-
HUM, TPOMEeCeYHUM, NOYroALHUM WNIU
rOAVLLbMM aHyUTETUMA, Y CKnagy ca nna-
HOM OTNJIaTe KOju YNHW CacTaBHW Aeo yro-
BOpa O KpeauTty;

— [a Ha 3axTeB KOPUWCHUKa KpeauTa umjmn je
POK oTnnaTe Tpu roanHe 6aHKa omgobpa-
Ba OAJIOXeHM poK Bpahara rnaBHuue Ao
jeiHe rofMiHe, KOju Ce yKJbyudyje y pPOK OT-
nnate KpeguTa.

Y Be3n ca cnpoBohewem oBe ypepbe Mu-
HUCTAPCTBO MOBbOMPUBPELE je MOTMMCano yro-
BOP Ca MpeAcTaBHMUMMA LWecT 6aHaKa, a To cy:
AepobaHka a.o., Credit Agricole banka Srbija A.D.,
Hypo Alpe-Adria-Bank a.d., KomepuyujanHa 6aH-
ka a.0., [lowmaHcka wmeouoHuya a.o0. u Societe
Generale banka Srbija a.d.

Pagpn nosehawa KBanuteTa nosboONpuBpes-
HUX npov3Boaa, Bnaga je poHena Ypenby o pac-
nogenu n kopuwherwy MoAcTMLAja 3a reHeTCKO
yHanpehewe ctouapctea y 2011. rogunun (Crayx-
6eHu enacHuk PC, 6p. 13/2011; y parbem TeKkc-
Ty: Ypen6a). Osom ypenbom je npepsuheHo pa
nogHocunal 3axTeBa OCTBapyje MpaBO Ha Ko-
puwhere NOACTMLAjHUX CpeAcTaBa YKOMMKO Ha
CBOM MOJSbONPVBPEAHOM Fa3fuHCTBY MMa npuja-
B/beHa KBaNMTeTHa NPUMNIIOLHa rpia u ako ce Ko-
pucTe 3a NPOW3BOAHY MIEeKa M Meca UNu cryxe
3a pa/by penpopykuujy. HeonxogHo je ga rpna
6yny nof KOHTPOJSIOM MpaBHUX NnLa oBnawheHnx
3a NocJioBe cenekuuje, Koja he nx oueHUTM 1 pas-

6  MunHMCTapCTBO MO/BLONPUBPEAE, TProBMHe, LIYyMapCTBa
1 Bogonpuepege. MNoTtnuncaH YroBop o cy6BeHuMoHuCa-
HUM KpeauTMa 33 NprMapHy MosbonpuBpeaHy Npowus-
BOAMY, AOCTYMHO Ha: http://www.mpt.gov.rs/articles/
view/13/2438/Potpisan-Ugovor-o-subvencionisanim-
kreditima-za-primarnu-poljoprivrednu-proizvodnju.html
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BPCTaTh y Knace y cknagy ca 3aKOHOM O cToyap-
cty.” Mopctnuajy ce ncnnahyjy y HOBYaHUM 13-
HOCVMa 3a KBaNMTeTHa rpfa rosefa, oBaua, kosa
N CBUHA,3 1 TO Y N3HOCY Of YeTUpKM Xurbage Lo
ABafeceT 1 neT Xxwbafa AMHapa Y 3aBUCHOCTY Of
BpcTe cToke.’. [la 61 OCTBapunO NpaBo Ha Nop-
cTVUaje, nuue Mopa Aa Ucnykasa ycsioBe Nponu-
caHe y Ypepn6u,'0 a 3axTeB 3a ocTBapuBarbe npasa
NoAHOCK KBapTaJlIHO MMWHMCTapCTBY MNOSBONPU-
Bpefe, TProsuHe, WymapcTBa 1 Bojonpuspeae,
Koje nyTem YnpaBe 3a arpapHa nnahama npose-
paBa NCMyHEHOCT YC1I0Ba U BPLUM UCNNATy NOA-
ctruaja.!!

Y cknagy ca Ypen6om o nofctuLakby Nosbonpu-
BpenHe MpPou3BOAHE NyTeM KpeauTHe noppLuke
Kpo3 cyb6BeHUMOHWCare feNla KamaTHe cTone y
2011. rogunwn (Cnyx6eHu enacHuk PC, 6poj 33/11),
Bnapa je noHena mn Ypenby o ytephuBamy npo-
rpama KpefuTHe NojpLuKe 3a UHBECTULMOHA Yna-
rakba y nosbonpuBpesHy MexaHu3auujy u onpemy
y 20711. rognHn Kpo3 cybBeHLMOHUCabe fena Ka-
MaTHe cTone (Cnyxb6eHu enacHuk PC, 6poj 38/11).
Kao umm nporpama HaBogu ce nosehare npo-
OYKTUBHOCTM 1 edMKACHOCTU MnosbonpuspesHe
NPOU3BOAHE, KAa0 1 KOHKYPEHTHOCTM MOSboMnpu-
BpedHVX ra3fuHCTaBa, a CaMUM TUM W Jarber
pa3Boja 1 MoaepHu3auurje nosbonpuspeae.'2 Ca
€KOHOMCKOI CTaHOBULWTA, OBa Mepa Bnage je no-
XerbHa. MNnaharbem fena KamaTte Ha KpepuTe 3a
HabaBKy mexaHu3auuje noactahm he nosbonpu-
BpedHe npowussohaue Aa Merajy AoTpajany me-
XaHu3auujy, koja je ropyhu npobnem pomahe
nosbonpuepese,'3 wro he gosectn go nosehatba
npuHoca, a camum Tum 1 Behe 3apage. Mehytum,
TO je camO KpaTKOpouHo. Ha ayru pok, npeosna-
pnahe coumjanHu edekaT, Tako wTo he mopep-
HUja mMexaHm3auuja NOTUCHYTU pafHy cHary u3
nosbonpuspenHe npoussoamwe (Mctn npruHoc he
ce NnocTn3aTh ca Marbe pagHe cHare).'* Crora he
OBa pajiHa cHara MopaTu fa ce npecenu y gpyre
rpaHe npuspege. Ocum Tora, TPeHyTHa pacno-
nena obpagueor 3emsuwTa y Cpbuju Huje ogp-

7 Cnyx6eHu enacHuk PC, 6p. 13/2011, un. 4.

8 Cnyxb6eHu enacHuk PC, 6p. 13/2011, un. 5.

9 Cnyxb6eHu enacHuk PC, 6p. 13/2011, un. 8.

10 Cnyxb6eHu enacHuk PC, 6p. 13/2011, un. 2.

11 Cnyx6eHu enacHuk PC, 6p. 13/2011, un. 10.

12 Cnyx6eru enacHuk PC, 6poj 38/11, JlokymeHT 2, un. 1, cT. 2.

13 J. 3ypkoBuh, ,360r foTpajane mexaHu3auuje, cpemcka
nosbonpuepesa rybm MunnoHe eBpa’, [AOCTYMHO Ha:
http://poljoprivreda.info/?oid=17&id=133

14 Crpateruja pa3soja norwonpuspene Cpbuje — MogepHusa-
umja nosbonpuspege y Cpbuju, ctp. 7. ocTynHo Ha: http://
www.srbija.govrs/vesti/dokumenti_sekcija.php?id=45678
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XuBa. MpoceyHa BeNMUYMHa ra3gmMHCTBa je camo
Tpy xeKkTapa.'® MPUTUCHYTM KOHKYPEHLUjOM W
CTanHVM onafareMm LieHe Npor3Boaa, Nosbonpu-
BpeaHn npowussohaun he 6uTM npuHybeHn Aa
nosehaBajy cBoja ra3gMHCTBa Aa 61 ocTBapuIm
nctum npuxop,.'6

* % ¥

TpeHyTHM 6pOj 3anoCeHnx Nrua y nosbonpu-
Bpean, pubapcTBy 1 LWIYMapCTBY M3HOCK CKOPO
yeTpheceT u WecT xwbaga.!” Mehytum, passojem
nossonpuspenHe npoussoare y Cpbuju, y ckna-
Ly ca pa3BojeM Yy 3emsbama Koje cy Beh npotlune
npouec uHTerpaumja M npuctynawa EBponckoj
yHUju, Taj 6poj he ce cmarbmBaTV Yy HapefHUM
rognHama.'® Haume, kako Cpbuja 6yae Hanpe-
[OBana y €eBPOMNCKUM WHTerpaumjama, Manmm
nosbonpuBpeaHnUM npounssohaumma he 6utn cae
TeXxe Jja ce n3bope ca KOHKypeHumnjom. 36or Tora
wro Cpbuja NpUCTyna TPXKULITY Ha KOMe yyecT-
BYjy cybjekTun Koju cy Beh npowwnu Kpo3 npouec
TpaH3MuWje 1 13 e M3aWnm ca NnosbonpueBpes-
HUM npon3Bohaunma Koju cy YKpYmnHWnm cBoje
nocefie Tako Aa NpPon3BoAe AOBOSbHO NPOM3BoOAa
Koje Mory fia NpoAajy No KOHKYPEeHTHOj LeHu. Anu
Cy Ce YAPYXUNN U HanpaBWUiK jake 3agpyre Kpos
Koje yuecTByjy Ha TPXMLLTY 1 Bope ce ca KOHKY-
peHumjoMm. Y TpeHyTKy npuctynama, Cpbuja mopa
[la UMa nosbonpuepedHe npounssohave cnocobHe
[a n3gpxKe KOHKYypeHUMjy M3 3emarba unaHuua.
A TO 3HauM fa Ha 3ajeJHUYKOM TPXULLTY HaCTy-
najy camocTasnHo, 6e3 fpxaBHe npoTekuuje n no-
mohu, aa camu ognyyyjy wra he nponssoanTy Ha
CBOM rocefly, Konvko he nponsBoanTU 1 NO Kojoj
ueHw. lMNpenasom 13 coumnjanuCTUUKe y TPXKMLL-
Hy eKOHOMMjy AprkaBa ce ca MHorux ¢yHKuuja
Ha Kojuma je 6una nosnauu, Unn ux npebayje
y NpuBaTHU CeKTop. Y UCTO Bpeme MojaBsbyje ce
unu ojavyaBa gpyre OyHKUMje, Kao WTO Cy WH-
dopmaTrBHa, caBeTOAaBHA, 3aKOHOAABHA U KOH-

15 Crpatervja pasBoja noswonpuspene Cpbuje — Lurbesn
cTpaTeruvje — Moctojehe cTare, Tauka 6, cTp. 10. JocTyn-
Ho Ha: http://www.srbija.gov.rs/vesti/dokumenti_sekcija.
php?id=45678

16 Crpateruja pa3soja nosbonpuspene Cpbuje — MogepHm3a-
unja nossonpuspege y Cpbuju, ctp. 7. ocTynHo Ha: http://
www.srbija.gov.rs/vesti/dokumenti_sekcija.php?id=45678.

17 Nopauwm Peny6nuukor 3aBofa 3a CTaTUCTVKY — JOCTYMHO Ha:
http://webrzs.stat.gov.rs/ WebSite/Public/ReportResultView.a
spx?rptKey=indld%3d240102IND01%2635%3d6%26100%3
d6%262%3d201010%26sAreald%3d240102%26dType%3dN
ame%26IType%3dSerbianCyrillic

18 Crpateruja pa3soja nowonpuspene Cpbuje — MogepHusa-
unja nosbonpuspege y Cpbuju, ctp. 8. ocTynHo Ha: http://
www.srbija.gov.rs/vesti/dokumenti_sekcija.php?id=45678
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TponHa. Haume, apxaBa Tpeba ga ojava cuctem
TPXUWHKX MHPOPMaLMja, A PeopraHusyje cuc-
TeM 06pa3oBatba, efykauuvje 1 CaBeTOLaBCTBa.
Ocvim Tora, NoTPebHO je 3aKOHOAABCTBO Koje he
OCUTypaTh YC/IOBE 3a YCMewHy 1 CUTYpHY pas-
MEHY ¥ MOLWTEHY TPXULIHY yTakMuuy Aa 6u ce
CMPeYnsIo MOHOMOJICKO MOHALLAbe U NCNpaBuie
rpewke TpxuMwTa. MosbonprepeaHn npovssohay
je capa npefy3eTHUK, KOjU1, Kao 1 CBU YUYECHWLM Y
TPXKULLIHOj YTaKMMUW, 3aBUCK Of COMCTBEHVX Of-
NyKa, CaM CHOCY OArOBOPHOCT 3a rybutke 1 cam
pacnopehyje npodut.'?

Bosko Balcakovi¢

Subsidies for Serbian agriculture in 2011

The Government of the Republic of Serbia has adopted
a series of measures to encourage the development
of agriculture and increase agricultural production.
In accordance with the Strategy of Development of
Agriculture in Serbia, the Government has continued to
subsidize agricultural production in order to increase
productivity, decrease the prices of agricultural products,
and preserve quality at the same time. This objective
has to be met during the integration into the European
Union, so that Serbian producers are able to compete
when Serbia joins the common European market. The
Government subsidies do not influence the producers’
decision what to produce, and in what quantities. The
aim is that farmers become entrepreneurs, whose own
business decisions will determine their position in the
market; thus they will bear the consequences of wrong
business decisions by themselves.

19 Crpateruja pa3Boja nomonpuspeae Cpbuje — Ycnocra-
B/babe TPXKULLIHE eKoHoMUje, CTp. 3. [locTynHo Ha: http://
www.srbija.gov.rs/vesti/dokumenti_sekcija.php?id=45678
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TPXXULWITE bBUJbHUX JIEKOBA
EBPOINCKE YHWUJE:
NMPUMEHA AUPEKTUBE
2004/24/E3

AHa [Jlecnomosuh

Mpumena [Jupekmuse 2004/24/E3 0 mpaduyuoHas-
HUM 6U/bHUM flekosuma' 3anoyena je HaKoH cedmozo-
Oouwrbez npesasHo2 nepuooa Koju je npoussohauyuma
08UX J1IeKO8A OCMABIbEH padu pezucmpayuje UXo8uX
npou3goda. Y cknady ca 080M OupeKmusom, cau busbHU
Jlekosu mMopajy 0a 6ydy peeucmpogaHu 0a bu moznu 0a
6ydy nnacupaHu Ha mpxuwmy Esponcke yHuje. Ogom
O0upekmuB8oM NPONUCAHU Cy CMpo2u NPOU3800HU CMAH-
dapou kao u 6pojHuU 3axmesu y noziedy 6e3bedHocmu
u Keanumema 6uspbHUX siekosd. Muwiwerba cmpyyHUX
acoyujayuja o 6ydyhoj npumeHu u epekmuma ose Ou-
pekmuee 3Ha4ydjHO Cy nodesbeHa U 3asucuhe kako o0
npumeHe came oupekmuse, mako U 00 FeHo2 npeucnu-
muearea npeo HAdIeXHUM Cy008UMA.

burmbHM nekoBu ce KopucTte Ha LENOKYMNHO]
TepuTtopuju EBponcke yHmje, OOK ce y4yecTanocT
HMXOBE NPUMEHEe pasnvKyje y Ap»aBama YnaHu-
uama. Uwmmb EY je ga 3awtntn noTpoluayve of eBeH-
TYaNHUX WTeTHUX edekata Kopuwherwa OUbHUX
nekoBa. Mlako cy npupofHu, HeKn of, OBUX MPO-
n3Bofa Mory aa 6ygy onacHu 3a nauymjeHte. Ocum
3alWTUTe jaBHOT 34paBiba, YHMja MMa UWb N Aa
06e36ean cnoboaHO KpeTarbe OUIbHUX JIEKOBA Ha
CBOjOj TEPUTOPUjN.

MNonasHa OCHOBa 3a perynucarwe OBe BpCTe
nekoBa 6una je AupekTtnea 2001/83/E32 koja ce
OAHOCU Ha MefMLUMHCKe npou3Bofe 3a JbyAcKy
ynoTpeby. OHa je M3MerbeHa U JonyreHa au-
pekTBama: 2002/98/E3,3 2004/24/E3 v 2004/27/
E3.4 Oupektusom 2004/24/E3 o TpagnLUMOHATHUM

1 Directive 2004/24/EC of the European Parliament and
of the Council of 31 March 2004, amending, as regards
traditional herbal medicinal products, Directive 2001-
83/EC on the Community code relating to medicinal
products for human use, OJ L 136 of 30.4.2004, p. 85.

2 Directive 2001/83/EC of the European Parliament and of
the Council of 6 November 2001, one the Community
code relating to medicinal products for human use, OJ L
311 of 28.11.2004, p. 67.

3 Directive 2002/98/EC, of the European Parliament and
of the Council of 27 January 2003, setting standards of
quality and safety for the collection, testing, process-
ing, storage and distribution of human blood and blood
componentsand amending Directive 2001/83/EC, OJ L
33 of 8.2.2003, p. 30.

4 Directive 2004/27/EC of the European Parliament and
of the Council of 31 March 2004, amending Directive
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6UWbHMM NeKOoBMMa W3BPLUEHA je Haj3HauajHuja
M3MeHa 1 AoMyHa perynncama 6ubHNX IeKoBa.

Mako je oBa gupektvBa ycBojeHa jow 2004.
roguHe, npovssohaymma v yBO3HMLMMa OBUX fle-
KOBa OCTaB/beH je nepuop of cefam rogmHa fa
npriKyne noTpebHy JOKYMeHTaLujy 3a perncTpo-
Barbe CBOjVX npowu3ssopa. o MCcTeky oBOr poka
ancTpmnbyumja M KyrnoBUHA HepermcTpoBaHMX
6WbHMX NekoBa MocTana je HeneranHa. lNpema
OBOj AMpPeKTUBK, NpuBpenHu cybjeKT mopa fJa
AOKaXKe CUryPHOCT N ePUKACHOCT CBOjUX BUBbHIMX
NeKoBa KPo3 TpaanLUMOHanHy ynotpeby y okBupy
EY y nepnogy op Hajmame 30 rogrHa nnu, antep-
HaTMBHO, Y YKYNMHOM nepuogy of 15 roguHa y ok-
Bupy EY, y3 30 roguHa BaH EY.

lNpumeHa oBe fMpeKTMBe AOBena je 40 MHO-
rMX CYMPOTHUX MULI/bEHA M CTaBoBa uM3mehy
3QpaBCTBEHMX acouujaumja 3emarba unaHuua. Y
Benukoj bputaHuju, AnnjaHca 3a npomMmoBMCake
NPUPOAHOr Jleyewa, npeasoheHa M3BPLIHUM ©
Hay4HUM gupeKkTopom ap PobepTtom Bepkepkom,”
HajaB/byje NpencnuTnBambe OBe AMPEKTUBE Nnpefq
Brucoknm cygom y JloHaoHy, ca obpaznoxkerbem Aa
je ’eHa NprmeHa Hecpa3MepHa, HeTpaHCnapeHT-
Ha 1 guckpumunHunwyha. Bepkepk Harnawasa Aa
Ce OHa He NpuMetbyje NogjedHako y CBUM 3eMsba-
Ma YHuje 1 Kao npumepe nubepanHuje npumeHe
Hasoan XonaHaujy n Yewky. Ocum Tora, 0BO yf-
pyXeme nnaHnMpa v fa NnokpeHe cnydaj npeq Es-
ponckum cynom npasgae y Jlykcembypry.

C ppyre ctpaHe, KpameBcko dapmaLeyTcko
ApywWwTBO® CMaTpa fa OBaj PeXum yTunde Ha no-
6osbluarbe CUTYPHOCTW U KBanuTeT OGU/bHUX ne-
koBa. Cafjalby HaurH perncTpaumje notTpoLiavy
omoryhaBa fia nma notnyHy uHpopmaumjy o 6es-
6enHoMm Kopuwhery 1 0 TOMe Aa NPou3Bo[ 3aJ0-
BO/baBa CTaHpapae o 6e36efHOCTY U KBANUTETY.

HeratueaH cTaB MoBOAOM MprIMeHe oBe Au-
pekTnBe noctoju n y ®paHuyckoj. Yapy»ere 3a
3aWTUTY NPUPOAHE MeANLIMHE’, Koje 3acTyna fe-
yerbe 6USbHUM NNEKOBKIMA, MOKPEHYIIO je neTuuumjy

2001/83/EC on the Community code relating to medicinal
products for human use, OJ L 136 of 30.4.2004, p. 34.

5 Alliance for Natural Health, 75 days before EU lock-out
for non-European herbal traditions, 2011. JocTynHo Ha:
http://www.anh-europe.org/news/75-days-days-before-
eu-lock-out-for%3 Fnon-european-herbal-traditions, 16.
bebpyap 2011.

6 Royal Pharmaceutical Society, Press releases: Herbal
medicines: ‘natural’ doesn’t always mean safe, 2011,
JOCTYMHO Ha: http://www.rpharms.com/pressreleases/
herbal-medicines--%C3 %A2%E2%82%AC%CB%9Cnatura
19%C3%A2%E2%82%ACKHE2%84%A2-doesn%C3%A2%E2
%82%ACWHE2%84%A2t-always-mean-safe.asp, 26. anpun
2011.

7 Le Collectif pour la Défense de la Medicine Naturalle.
http://www.defensemedecinenaturelle.eu/
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nNpoTvB AnpekTree. Kao 0CHOBHW pa3nor, HaBenm
Cy ba ce wbome Hamehe Hecpa3mMepHO CKyno ag-
MUHUCTPATUBHO onTepehetbe 3a O6pojHe npupo-
LHe npenapaTe Koju cy BeKoBUMa KopuwheHu y
EBponu 1 Koju cy ce Ha Taj HauMH Beh nokasanu
Kao 6e3b6eqHu.

WMako cy TauHn nopaun o ynotpebu OmmbHUX
neKkoBa Ha TpKuwTy EY ockygHn, npouemwyje ce
fa je y 2003. rognHN NOTPOLLEHO CKOPO neT mMu-
nnjapan eBpa Ha 6ubHe nekosed. TpxuwTe EY
je, ocum gomahux TpagMLMOHANHUX €BPOMCKMX
OUIbHNX NeKoBa, OKNo cHabaeBeHO U TPaaMUMO-
HaJIHM OU/BHUM NIEKOBMMA VHAMJCKE U KMHECKe
meanumHe. CTynawbemM Ha CHary oBe AUPeKTVBe,
BENVKM 6poj TUX GUIbHMX NIeKoBa M Mnpernapara
nocTao je 3abparbeH Ha TPXKULWTY EY.

Linb oBe anpektrBe 610 je fa ce 06e3beam
KBanUTeT GUbHUX NeKoBa M CUTYPHOCT 3a MOT-
poliaye, ann HEHOM MPMMEHOM Ce U CMakbyje
6poj NnpounsBohHaya GUBHMX NIEKOBa Ha TPXKULLTY.
o cmarbersa 6poja pernctpoBaHux nponssoha-
ya gonasu Hajuewhe 360r Tora WTO Cy OBa Npa-
BWMa perncrpaumje cyBulle cKyrna 3a mane npo-
n3sohaue. 360r Tora ce MoXxe O4YeKMBaTV Matby
6poj 6M/bHKX NeKoBa 1 NpenapaTta Ha TPXKULLTY.
OuekmBaHn AedVUNT OBMX JIeKOBA HapOUUTO
he mmaTu HeraTMBHe nocsieauue y ApXKaBama
Yy KOjuMa je [O caja noctojana BeoOMa LUMPOKa
NOTPOLUHA 1 €BPOMCKMX, anu 1 OU/bHNX NeKoBa
Ca a3unjckor noAapyuyja, Kakas je cnyyaj y Benunkoj
bputanmjn.

Y Cpbuju je ynotpeba 6urbHUX nekoBa pery-
NMcaHa 3aKOHOM O JIeKOBUMa U MeAULMHCKAM
CpencTBrMa,® Koju je y carnacHoCT1 ca nupektu-
BOoM 2004/24/E3 EY. Ykonuko oppeheHu 6ubHM
NeK UCnyHasa ycsioBe NponncaHe 3akoHOM 1 pe-
3yNTaT je TpaanUUOHANHNX Tepanunjckux NpucTy-
na ynucyje ce y Pernctap TpaguumoHanHux 6umn-
HUX NEKOoBa, Koju BoAM AreHumja 3a nekose U
MeanunHcka cpenctea Cpbuje. TM 3aKOHOM je
npeur3HO perynncaHo Koju ce cBe npenapatu
MOTY MPOW3BOAWTM U MPOAABATU Kao OUSbHU fe-
KoBWU, WTO 0b6e36ehyje KOHTPONY TPXKNULITA U HU-
XOBY CUTYPHY MPUMEHY.

Pesyntatn OupektuBe 2004/24/E3 Tek Tpeba
[a ce nokaxy. HakoH cegmoroguwmer npenas-
HOT Mepuropfa, TOKOM Kojer cy npou3sohaun 6ub-

8 P. de Smet, Herbal Medicine in Europe - Relaxing Reg-
ulatory Standards, The New England Journal of Medi-
cine, 2005, poctynHo Ha: http://www.nejm.org/doi/
full/10.1056/NEJMp048083, Vol. 352, No. 12, ctp. 1176-
1178, npuctyrybeHo 24. mapTa 2005.

9 3aKoH O NeKoBMMa U MeLUUVHCKUM cpeactauma, Cayx-
6eHu enacHuk PC, 6p. 30/2010, un. 21.
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HUX NIeKOBa MOMM Aa KOHKypuwy 3a fobujarse
pernctpaumje 3a CBoje NPOW3BOAE, Ha TPXKULITY
Cy OCTajiy OHW KOju Cy 3a[l0BOSbaBaNv Kputepujy-
Me KBaNnuTeTa, anun 1 OHWU Koju cy umanu rHaH-
cnjcke moryhHoctu 3a peructpauujy. MNpumeHa
OBe [JMpeKkTMBe U 3abpaHa HeperncTpoBaHMX
6urbHMX NekoBa 6rhe cnoXxeH 3afaTak 1 3a cyfo-
Be y EY. Ksanutet n 6e36egHoCT 6UbHMX NeKoBa
npeacTaBibajy NPUOPUTET MU NOSIa3HY OCHOBY Ha
Kojoj nounBa oBa AupekTuBa. MehyTtnm, Tek he
npumeHa [upektuse 2004/24/E3 n weHo npewc-
NUTUBarbe Npel HafeXHVM CyOBUMa NoKasaTu
CTBapHe pe3ynTaTte U OnpaBAaHOCT Mepa Koje cy
Ha OBaj HauuH yBefeHe.

Ana Despotovic

Herbal medicines in the Europan Union:
the implementation of the
Directive 2004/24/EC

Application of the Directive 2004/24/EC of the
European Parliament began after the seven-year
transition period that is left to the manufacturers of these
remedies for the registration of their products. Under the
Directive, all herbal medicines must be registered in order
to be placed on the EU market. The Directive 2004/24/
EC declares strict production standards and a number
of requirements in terms of safety and quality of herbal
medicines. The views of the professional associations of
the future application and the effects of this Directive are
significantly divided. In the UK, the Alliance for Natural
Health, led by the executive and scientific director Dr.
Robert Verkerk, announced a challenge of the Directive
in the High Court in London, on the grounds that it is
disproportionate, non-transparent and discriminatory.
They also announced the case to the European Court
of Justice in Luxemburg. A negative attitude for the
implementation of this Directive exists in France, too. On
the other side, the Royal Pharmaceutical Society believes
that this mode influences the improvement of safety and
quality of herbal medicines. They also explain that the
current method of registration allows the consumer to
have complete information about the safe use, and that
the product meets the standards of safety and quality.
Implementation of the Directive and ban unregistered
herbal medicines will be a complex task to the courts in
the EU. Quality and safety of herbal medicines is a priority
and the starting point of this Directive. However, only the
implementation of the Directive 2004/24/EC and review
of the Directive by the competent courts, can show real
results and justification of the measures introduced in
this way.
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HOBA OTPAHUYEHA LIEHA
POMWHIA Y EBPOINCKOJ YHUIU
Of 1. JYNA 2011. TOAUHE

UNeaH NeaHosuh

00 1. jyna 2011. 200uHe HA CHA3U Cy HOBA 02PAHU-
Yerba yeHa pomuHea y Eeponckoj yHuju, Koja nocne pe-
2ynamuse u3 2007." u amaHomana u3 2009. 200uHe?
000amHoO 02paHuU4asajy yeHy poMuH2a u CMarbyjy pas-
JIUKy yeHa MobusiHoz caobpahaja kopucHuka y opxasu
YsIaHUYU U YyeHa pomuHea y 3emreama Esponcke yHuje.
Hosa ozpaHuyverba cy nocnedra ¢aza nocmeneHoe
CMarberba yeHa pomMuHaa, npedsuheHux amaHOMaHoMm
u3 2009, koja he 6umu Ha cHasu 0o 30. jyHa 2012. 200u-
He. 080 je camo je0aH 00 KOpaka ka NOCMuU3arey jedHo2
00 yumwesa JJueumasHe azeHoe, Kojum je npedsubeHo
0a ce ueHe mobusnHoz caobpahaja y Opxasama una-
HUYama u yeHa poMuHza y 3emsama EY uzjedHauve 0o
2015. 200uHe, y uHMepecy jeOUHCM8eeHo2 OU2UMAIHO2
mpxuwma EY.

PomuHr omoryhaBa KopucHuuUMMa Mob6UnHe
TenedoHvje aa Npunrkom 6opaBka y UHOCTPaH-
CTBY npuMajy M obaBrbajy MO3MBe, pa3metbyjy
SMS nopyke 1 BpLle npeHoc nogataka. MobunHu
caobpahaj ce Taga odBuWja MpeKo CTpaHoOr one-
paTopa, Koju TpowkKoBe caobpahaja Hannahyje
oA MaTW4HOT orfepaTopa, Koju 3aTum Te AofaTHe
TPOLWKOBe Hannahyje of camor KOpUCHUKa ycny-
re pomuHra3. 36or m3pasuTe pasnvke y LeHama
MobunHor caobpahaja y Ap»kaBu YnaHUUM 1 LieHa
caobpahaja y pomuHry y 3emmbama EY, kao n He-
MOrYRHOCTM HaALMOHANHMX PEerynaTtopHux Tena
[a pelle oBaj npobrnem ycnep WHTepPHaLMOHan-
HOI KapakTepa ycyre poMuHra, EBponcka komu-
CMWja je Hawna 3a CXO4HO fa Ce UHTepBeHuLe Ha
HuBoy uene EY. Perynatmeom u3 2007. roguHe* un

1 Regulation (EC) No 717/2007 of the European Parliament
and of the Council of 27 June 2007 on roaming on public
mobile telephone networks within the Community and
amending Directive 2002/21/EC, Official Journal L 171,
29. jyH 2007. P. 0032 — 0040.

2 Regulation (EC) No 544/2009 of the European Parliament
and of the Council of 18 June 2009 amending Regulation
(EC)No 717/2007 on roaming on public mobile telephone
networks within the Community and Directive 2002/21/
EC on a common regulatory framework for electronic
communications networks and services, Official Journal
L 167, 29. jyH 2009. P. 0012 - 0023.

3 Buwe o npuHuuny ¢OyHKUMOHMCara pomwuHra: http://
ec.europa.eu/information_society/activities/roaming/
what _is/index_en.htm

4 [etarbHuje o Perynatmeu pomuHra us 2007: http://europa.
eu/rapid/pressReleasesAction.do? reference=IP/07/870



84

amaHgmaHoM 13 2009. roguHe® roguHe yBeaeHa
Cy OrpaHuyerba MaKkcMasHe LeHe® pomurHra, no-
3HaTa Kao ,eBpoTapuda’. MMaBHM UWbEBM pery-
natmBe pomuHra cy nosehare KOHKYpPEHTHOCTU
oriepatopa Koju npyajy yciyre pomuHra y EY un
3aWTMTa nNoTpowava of nnaharwa HenpaBegHo
BMCOKMX LileHa y POMUHTY, Y HTepecy jeAuHCTBe-
HOr AgurnTanHor TpxuwTa. Y VM3sewrTajy EBponcke
Komuncmje op 29. jyHa 2010. rogmHe, youeH je Bu-
[OHVW Hanpedak U CMamene LieHa POMUHTa, anu je,
1 nopep TOr HanpeTKa, UCTaKHYTO Aa cuTyauuja un
Jarbe Huje 3apoBosbaBajyha, norotoBy y obnactu
KOHKypeHTHocT.” EBponcka komucuja je 8. ge-
uembpa 2010. roarHe MOKpeHyna jaBHYy KOHCYn-
Taumjy o dyHKUMOHKCaky noctojehe perynatuse,
Koja je yK/byurBana npeacTaBHUKE MOCIOBHOTN
CEeKTOpa, KOPUCHUKE, TenekoMyHMKaLuoHe ore-
paTtope 1 NpefCcTaBHUKE ApXaBHKX opraHad. Henu
Kpyc, komecapka 3a Jurutanny areHgy EY, uspa-
3una je CBOje He3a[40BOSbCTBO UYMHEHNLIOM Aa ce
LeHe pOMUHra YrNopHO Hanase MpubNvMXHO UIu
Ta4yHO Ha MPOMMCaHOM [O3BO/bEHOM MaKCUMyMy
W He nafajy ucnop kera ycneq HefocTaTka KOH-
KypeHTHOCTW. Pe3ynTaTui aHKeTa Kojy je cnposena
EBponcka komucuja nokasanu cy fa CKOpo Tpu
yeTBpTMHE rpahaHa EY n garbe 6puHe 360r BrCO-
KuX TpoLluKoBa Kopuwhera mobunHor tenedoHa y
POMUHIY NPUIMKOM 6opaBKa y ApYrM 3em/bama
EY.? EBponcka KoMucuja je nocne obassbeHe jaBHe
KOHCynTaumje cBoj M3BewTaj 0 dyHKUMOHMCamY
TpeHyTHe perynatmese Omna fyHa da nogHece
Esponckom napnamenty go 30. jyHa 2011. rogu-
He.'0 Komucmja je gowna Ao 3akibyuka fa cy fgo-
cafjawme Mepe yBefileHe perynatMBOM POMMUHIa

5 [etarbHuje o amaHAamaHy Perynatuse pomuHra ns 2009:
http://europa.eu/rapid/press ReleasesAction.do?reference=
IP/09/1064&format=HTML&aged=0&language=EN&guiLa
nguage=en

6 Buwe o HauMHMMa 1 edeKTUMa orpaHMyaBarba LieHa Ha
TPXWWTY TenekoMyHukauuja: I. Walden, J. Angel (eds.),
Telecommunications Law, Blackstone Press Limited,
London 2001, cTp.19-21.

7 Commission, Interim report on the state of development
of roaming services within the European Union, COM
(2010) 356 final.

8 Press releases, Digital Agenda: Commission launches
consultation on review of EU mobile phone roaming rules,
IP/10/1679: http://europa.eu/rapid/pressReleasesAction.do
?reference=IP/10/1679&format=HTML&aged=0&language
=EN&guiLanguage=en

9 [eTasbHMje O CBMM pe3ynTaTMma CrpoBefdeHe aHKeTe:
http://europa.eu/rapid/pressReleasesAction.do?reference=/
P/11/148&format=HTML&aged=0&language=EN&guiLang
uage=en

10 European Commission, Report on the outcome of the
functioning of Regulation (EC) No 717/2007 of the Eu-
ropean Parliament and of the Council of 27 June 2007
on roaming on public mobile communications networks
within the Community, as amended by Regulation (EC)
No 544/2009, COM (2011) 407 final, ueo W3BewrTaj Ha
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omoryhune mn3BecHe GeHeduurje KOPUCHULMA,
Kao LUTO Cy CMarbene LeHa 1 nosehaHa TpaHcna-
PEHTHOCT Y MPOTEKNNX HEKONIMKO roanHa. Anu, un
nopen TUX MO3UTUBHMX MOMaKa, OLEHEHO je Aa
TPEHYTHU MOJEN, KOju Ce ornefa y orpaHuyery
LeHa, Huje edrKacaH y noBehahy KOHKYPEeHTOCTM
Koje 61 foBeno [0 AyroTpajHujer pellema.

Ycnegmna Cy HOBa KpaTKOTpajHa OrpaHunyena
MaKCMManHUX LeHa, Koja Cy CTynuna Ha cHary 1.
jyna 2011. n koja he 6utn Ha cHa3m go 30. jyHa
2012. roguHe. OrpaHuyerme MaKCMManHe LeHe
nosuBa y eBpoTapudu CHMXeHo je ca 39 Ha 35
LEHTU MO MUHYTY Kafa KOPUCHUK POMUHTa 30Be,
a ca 15 Ha 11 ueHTV Kaja je KOPUCHUK POMUHIa
nossaH''. PerynatopHa Tena pApaBa unaHuua
MOpajy 06e36eaUT NPUMEHY HOBUX MpaBuia u
NOTPOLLUAYM MOTY KOHTaKTUPAaTK Ca HAaLMOHANTHAM
perynaTHOpPHUM TENOM Y MEeCTy Y KOMe Ce Hana-
31 HUXOB OMepaTop ako MMajy NuTarba Uam npo-
6nema ca HOBMM OrpaHuuyerbmma. LleHa cnarba
SMS nopyka je octana 11 yeHTH, OOK je npumarbe
SMS nopyke 1 parbe 6ecnnatHo. OrpaHuyemne Be-
nenpopajHe LieHe MpeHoca nofaTtaka je nano ca
80 Ha 50 ueHT no merabajTty'?, a manonpopajHa
LeHa 1 fasbe HuMje perynmcaHa, WTo ce MoXKe CMa-
TpaTy nponyctom. KopucHuum he n garse 6utn
3aWTheHn of HeouyeKMBaHWX ,LLIOK payyHa” 3a
npeyseTte nofatke MPeKo CBOjUX MOOUSIHUX Te-
nedoHa, Tako WTo he N3HOC BUXOBOT MaKCcMmar-
HOr padyHa 6yt orpaHuyeH Ha 50 €, ocMm ako
KOPVWCHVK HUje U3PUUYNTO YrOBOPUO APYTU N3HOC.
OBo je nocebHO M3paxkeH Npobnem y cafalliHboj
epu ,NameTHUX" TenedoHa, unje ce annukaumje
ayTOMaTCKUN KOHEKTYjY Ha MHTEPHET 1 Npey3nmajy
noJaTtke, LUITO Ce MOKe OAPa3nUTU BEOMa BUCOKUM
pPaYyHOM KOPUCHMKA POMUMHra.

OrpaHunyemna LeHa poOMMHIa Cy Camo jeflaH Ko-
paK Ka ocTBapvBakby Uwsba durutanHe arenge,’3
Kojum je npenguheHo ga ce ueHe MobunHor ca-
obpahaja y oKBMpYy ApaBe unaHuue u LeHe po-
MWHra y 3em/bama EY usjegHaue go 2015. rogunHe.
MNpema peunma Henn Kpyc, unmnb EBponcke komun-
Cuje HUje Aa 3ayBeK orpaHmMyaBa LieHe'> pomuHra,
Beh fa npennoXm cTpykTypanHe npomeHe Koje he

appecw: http://ec.europa.eu/informatio _ society/activities/
roaming/docs/roaming_report_11.pdf

11 UeHe cy nspaxeHe 6e3 nopesa Ha JoAaTHY BPeAHOCT.

12 YnopepHu nperne npoMeHa BUCUHE orpaHnyetba LieHa y
nepuopy oa 2007-2011: http://ec.europa.eu/information_
society/activities/roaming/regulation/archives/current_
rules/index_en.htm

13 Buwe o [urvtanHoj areHgu Ha: http://europa.eu/rapid/
pressReleasesAction.do? reference=MEMOQ/10/200&format
=HTML&aged=0&language=EN&guiLanguage=en

14 http.//ec.europa.eu/information_society/newsroom/cf/fiche-
dae.cfm?action_id=259&pillar_id=43&action=Action%20
101%3A%20Roaming

15 Bulle O OAHOCY AMPEKTHe KOHTOposie LeHa 1 pas-
BOja KOHKypeHTHocTu y: |. Walden, J. Angel (eds.),
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pewwmnT cpx Npobema, a To je HejoCTaTak KOHKY-
peHTHOCTW.'® Ca TUM umbem EBponcka Komucuja
je, 6. jyna 2011. rognHe, npeactasuna ceoj Mpea-
nor'’ 3a gyropoyHo pellerse npobnema HeaocTa-
Ka KOHKYPEHTOCTM Ha TPXKMLUTY POMUMHIa 1 KOopake
Koje 6y Tpebano npeny3eTy Kaga TPeHyTHa pery-
natuea nctekHe 30. jyHa 2012. rognHe.'8
PomuHr je ycnyra koja 6u Tpebano fa noeesyje
KOPUCHMKe MobunHe TenedoHuje, rae rog fa ce
OHW Hanase, a He fia UM cTBapa HoBe npobneme
1 BMCOKe TpolKoBe. Ta noTpeba je HapounTo U3-
pakeHa y EBpONCKOj yHuWju, rae je 3Hayaj Hauwm-
OHasHMX rpaHuua penaTuBM30BaH U rae jeauH-
CTBEHO TPXMLUTE NpefCTaB/ba jefHY Of HajBULINX

Telecommunications Law, Blackstone Press Limited,
London 2001, cTp. 32.

16 Leo rosop Henu Kpyc: http://europa.eu/rapid/pressReleases-
Action.do?reference=SPEECH /11/502&format=HTML&age
d=0&language=EN&guilLanguage=en

17 European Commission, Proposal for a regulation of the
European Parliament and of the Council on roaming
on public mobile communications networks within the
Union, COM (2011) 402 final.

18 Buwe o Mpennory EBporncke komucuje Ha: http://europa.
eu/rapid/pressReleasesAction.do? reference=IP/11/835&for
mat=HTML&aged=0&language=EN&guiLanguage=fr
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BpenHocTU. Perynatmsy oBe gUHamMu4yHe obnactu
Tpeba nocmaTpaT Kao Kopake A0 OCTBapera
jeaHor pyropouHor uwmba - EBpone y Kojoj Hehe
nocTojatn pasnuka namehy LeHe POMUHIa 1 Ha-
LMoHanHor mobunHor caobpahaja.

Ivan Ivanovic¢

New Price Caps on Roaming
Charges from 15t July 2011.

With effect from 15t July 2011. there are new price
caps on the roaming prices after the Roaming regulation
from 2007, and the amendment from 2009. New price
caps further limit the costs of roaming prices and reduce
the difference between national tariffs and the prices
of roaming in the European Union. Consumers in the
Eurotariff shall not pay more than 35 cents per minute
for calls made and 11 cents per minute for calls received
while abroad in the EU. This is the last phase of regulated
price cuts under the current EU Roaming Regulation
from 2009., which expires on the 30" June 2012. This is
just one step towards archieving the objective set in the
Digital Agenda, to make the difference between roaming
and national tariffs zero by 2015, in favor of European
Digital Single Market.
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YNYTCTBO 3A AYTOPE

MprKasu ce NMLy Ha CPMCKOM je3nKy, JOK ce YnaHum (ykibydyjyhn n ogbpameHe ceMMHapcKe pagoBse)
MOTY MMCaTN Ha CPMCKOM WIIN EHTTIECKOM je3UKY.

PapoBu ce npepajy NCK/byurBO Y eneKTpoHCKom 06nuky (Word) cnarbem y Buay ataumeHTa Ha agpecy:
revijapp@ius.bg.ac.rs (kao subject mejna HaBoaW ce HaC/IOB pafa Koju Ce LWasbe).

MNpuKas, 0OQHOCHO unaHak Ha CPrCcKoM je3unKy, Tpebano 6u ga 6yae HanvcaH Avpunuuyom, ocum cTpa-
HUX PeYX 1 Peun Ha TATUHCKOM je3unKy, Koje ce MUy NAaTUHULIOM U KYP3UBOM (KOCMM CNOBMMA, OGHOCHO
utanuk). Kopuctntn ¢oHT Times New Roman 12, obuyaH npopeg.

Lleo pag Ha cprnckom je3nky noanexe CTPyYHoj nekTypu. Pegakunja 3agp»<aBa npaBo ga npunarohasa
pag onwTtnm nNpasuama ypehusara yaconuca n npaBuanMma npaBonmuca CPckor jesmka.

3a unaHak Ha eHrneckom jesurKy Takohe ce kopuctu ¢oHT Times New Roman 12, obryaH npopes. Aytop
je obaBe3aH [a y3 uflaHak Ha eHrNeckoM je3nKy JOCTaBU 1 M3jaBy NIeKTopa 3a eHrfecku jesuk (npeesoau-
nau, oenawheHn cyackmn Tymay, npodecop eHrneckor jesuka..) Aa je pap npernefaH v Aa 3afoBosbaBsa
CTaHAapAe eHrNeckor je3nka, 3ajeAHO ca KOHTaKT nojauuma jiektopa.

Mpukas nponwnca, Cyacknx oOaNyKa unm apyrvx akata He 6u Tpe6ano ga nma Buwe og 2.500 peuu, op-
HocHo 14.500 3HaKoBa (6e3 pa3maka), ykibyuyjyhu n pycHorte.

YnaHak He 6y Tpebano aa uma Buwe of 10.000 peun, ogHocHO 60.000 3HakoBa (6e3 pa3maka), yK/by-
uyjyhu n ¢pycHore.

DycHoTe je HEOMXOQHO MUCaTK Ha AHY CTpaHe (onuwuja Footnote), HymepucaHe apanckum 6pojeBnma
(1,2,3..).

TekcT HamerbeH 3a pybpuky llpukasu mopa Ha MOYeTKY Aa cagpXu pesnme (ancTpakTt) obuma go 12
penoBsa (boHT Times New Roman 11, nTanukc), a Ha Kpajy HacnoB 1 pe3ume (abstract) Ha eHrneckom jeauky
(doHT Times New Roman 11, ntanukc). PeariMme Ha eHreckom je3nky Mo<e UmaTu Hajeuwe 20 pefoBa U He
Mopa Aa byae GykBanaH NpeBof pesrMea Ha CPrCKOM je3MKY.

YnaHak Mopa fa Ha NoyeTKy CafpXu pe3riMe, ca OCHOBHOM CafpPXMHOM 1 pe3yntaTuma paga, Kao u
KJbyYHe peun Ha CPrCKOM je3uKy, a Ha Kpajy Takohe Hac/ioB, pe3nme 1 KibyYHe peynt Ha eHrNeckoMm jesn-
Ky. Pe3ume, Kako Ha CPNCKOM, Tako 1 eHrNeckoM jesnky, nuwe ce ¢oHTom Times New Roman 11, utanuk, a
MO>Ke [a MMa HajBuLe 15 pefloBa, JOK KibYUHUX peun Moxe fa Obyae Hajsuwe cegam. VIcTo Baxku 1 3a una-
HaK Ha eHrNIeCKoM je3uKy, Koju 61 Ha Kpajy Tpebano Aa Ma HacnoB, pe3nme 1 KibyUYHe peyn Ha CPNCKOM
je3unky. Pe3nme n KibyuHe peun HEONXOAHO je N3ABOjUTN pa3MakoM Y OJHOCY Ha OCTaTaK TeKCTa.

HacnoB papa ce nuwe Ha cpeauHu, BENNKUM clioBMMa 1 6ongom (doHT 14). Mcnog HacnoBa Manum
CJI0BUMA, Ca JieBe CTpaHe, nuLe ce ume v npesume aytopa (boHT 12). [ogHacnosm ce nuwy ciesa, Manmnm
cnoBuMma 1 6ongom, 1 mory 6T HymeprcaHu apanckmum 6pojesnma (GoHT 12). YKonunko y okBMpy nogHa-
CJ/I0Ba MMa BULLE LiefIMHA, OHe ce Takohe o3HauvaBajy apanckum 6pojesuma (Hnp. 1.1., 1.1.1., ntg.).

MpaBuna yntrpara
Khoure

Krbure ce untmpajy Ha cnegehn HaunH: NPBO CNOBO MMeHa ayTopa (nocne Yyera cneiu Tauka) v npesu-
Me ayTopa, HaC/I0B AeNla HaBeAEeH Kyp3MBOM, €BEHTYaNHO peaHn 6poj n3gama, n3gasay (ONUMoHo), Mecto
n3para (ako MMa BULe MecTa M3fara OHAA M3JaBauy), rognHa mlfdama, ckpaheHuua cTp., 6poj cTpaHe.
Ykonuko ce ynyhyje Ha ¢ycHOTY, nocne 6poja cTpaHe nuwe ce ckpaheHumua ,dH.". AKo ce LUMTUpa TEKCT ca
BYILLIE CTPaHa Koje cy TauHO ogpeheHe, oHe ce pa3fBajajy LpTULIOM, MOCIe Yera cfiey Tauka. YKonmKo ce
LUUTMpPA BULLE CTPaHa Koje ce He ofpelyjy TauHo, nocne 6poja Koju 03HauyaBa NpPBY CTPaHy HaBoawu ce ,u
farbe” C TaUKOM Ha Kpajy.

lpumep:

M. Bacumbesuh, TpzosuHcko npaso, 9. nsgare, beorpag, 2006, ctp. 100 n garse.
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T. Vollmaéller, Die Globalisierung des 6ffentlichen Wirtschaftsrechts, Carl Heymanns Verlag KG, 2001, cTp.
141., dH. 2.

E. Fisher, Risk Regulation and Administrative Constitutionalism, Hart Publishing, Oxford 2007, ctp. 11-17.
Kaga ce umTnpa Krbura Koja MMa BuLLE ayTOpa, HIKXO0Ba MMEeHa 1 Npe3nMmMeHa ce pa3fiBajajy 3ape3om.

lpumep:

C. Tabopouwwn, T. JoBaHuh, EkoHomcko npaso, beorpag, 2010, cTp. 375.

Kromra kojy je Heko nuue (Mnu BurLe nrua), NPUPEeAnNo Kao YPeaHUK ce LMTUPA TaKo LWITO Ce HAaKOH He-
roBOr Npe3nMeHa y 3arpaZii HaBoAW O3HaKa ,ypeaHuK', ,ypegHuun” unm ckpahennua,yp., OBHOCHO OAroBa-
pajyha o3HaKa Ha je31Ky Ha KOM je Krbumra objaBrbeHa (eHrn. editor(s), ed(s); dp. Dir; Hem. Hrsg u ap.).

lpumep:

M. BacumbeBuh (ypenHuk), AkyuoHapcka opywmad, bepse u akuuje, beorpag, 2006.
J. Black, M. Lodge, M. Thatcher (eds), Regulatory Innovation: A Comparative Analysis, Edward Elgar, 2005.

MHavBrpyanHu pag y okBupy nybnukauuje Kojy je npupeano ypeaHvK UiTrpa ce Tako LWTO ce npe Ha-
3HaKe oBaKBe Myb6nvKauvje HaBoay MPBO C/IOBO MMEHA 1 NMpe3nme ayTopa, Ha3uB YnaHKa Nnojg HaBoAHW-
UMMa, a Mocne 3apesa M3a 3arpage CTaB/ba 'y’ v HaBoaw Nybnukauwmja, ca 6pojem CTpaHuuUa of npee Ao
nocnegre CTpaHe TEKCTA, U (€BEHTYanHo) 6pojeM CTpaHuLe Koja ce uutupa.

lpumep:

G. Marcou, ,Régulation et service public. Les enseignements du droit compare’, y: G. Marcou, F. Moderne
(dir), Droit de la regulation, service public et integration régionale, Editions L'Harmattan, 2005, Vol. 1, 11-
63, cTp. 15.

YnaHuwm

YnaHuwm ce untunpajy Ha cnegehm HaumH: NPBO C/IOBO MMEeHa ayTopa (nocse vera cnefm Tayuka), npesu-
Me ayTopa, OTBOPEHV HaBOAHULM (pa3mMak n3mehy 3apesa nocne npesrMeHa ayTopa 1 OTBOPEHUX HaBOA-
HMKa), HAa31B YNaHKa, 3aTBOPEHN HAaBOAHMLM, HAa3MB Yaconuca Kyp3nusom, 6poj (oAHOCHO BolyMeH 1 6poj
y 3arpajm) 1 roguHa n3garba pasaBojeHn Kocom LpTom (/), 6poj npBe 1 nocnefhe cTpaHule, ckpaheHnua
CTp., 6poj cTpaHe. HanomeHa: Ako ce camo ynyhyje Ha unaHak 6e3 uMThpara KOHKpeTHOr 6poja cTpaHu-
Lie, HaBoe ce camo NpBa 1 Nocnefnba CTpaHMLUa YnaHKa. YKONUKo ce ayTop uMTrpa, nocse oBmx 6pojesa
CTaBUTY 3ape3 1 NOoToM ckpaheHunLy cTp. U 6poj KOHKpEeTHe cTpaHe. YKONUKO ce UuTMpa TEeKCT ca BuLle
CTpaHa Koje Cy TauHo ofpeheHe, OHe ce pa3fgBajajy LpTULOM, NOC/e Yera criefin Tauka. YKONMKO ce UuTu-
pa BuLIe cTpaHa (a y»ke of noyeTHe 1 nocnefre) Koje ce He ogpehyjy TauHo, nocne 6poja Koju o3HayaBa
npBy CTpaHy HaBoAu ce 1 Jarbe” C TaUKOM Ha Kpajy. bpojeBn cTpaHuMua ce ofBajajy cpegrom LpTULOM
(-), 6e3 pa3maka.

lpumep:

M. Mapkosuh, ,lpeHocuBocT TenedoHcKor 6poja y TenekoMyHUKauMoHoM npasy’, llpaso u npuspeda,
5-8/2005, 726-750.

R. Baggot, ,Regulatory Reform in Britain: the changing face of self-regulation®, Public Administration,
67(4)/1989, 435-454, cTp. 452.

Kada ce yumupajy ynaHyu u3 OHe8HUX HOBUHA U 4Aconucd, HA8oOU ce NPBO C/IOBO UMEHA U npe3nme
ayTopa (Mnv nHMUMjanmu ako Cy caMO OHU HaBe[eHU), HaCNoB YNaHKa Noj 3Hauuma HaBofa, MMe HOBMHE
unu yaconvca (y utanuky), gatym, 6poj ctpaHe OgHOCHO CTpaHuLa.

Y pagosuma Koju ce Pepakumjy CmydeHmcke pesuje 3a npuspedHO npaso Npepajy Ha eHesieckom je3u-
Ky YMeCTO HaBe[eHOr HauMHa LUMTUpara YnaHaka, MoXe Cce KOPUCTUTU 1 T3B. XapBapACK/ CUCTEM UUTU-
pama.

Buiwe ayTOpa 1 MOHOBJ/bEHO UNTNPaHE

AKO NOCTOjU BULLE ayTopa KhMre Unn YnaHka (o Tpu), hrxoBa MMeHa ce pa3fBajajy 3ape3om. YKonu-
KO Ce uMTMpa KhMra Uuv YnaHak ca BuLle of TPU ayTopa, HAaBOAM Ce NPBO C/IOBO MMEHa 1 Npe3nme camo
NpBOr o kKX, Y3 AoAaBatbe ckpaheHuue peun et dlia (et al.) kyp3vsom.
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lpumep:
A. Lichnerowicz et al., Lidee de régulation dans les sciences, Maloine-Doin, Paris, 1977.

Kapa ce uutupa jegHa Krbura ogpeheHor aytopa, OAHOCHO BULLE ayTopa, KO MOHOB/bEHON LUTU-
parba HaBOAM Ce MPBO C/IOBO MMEHa Ca TaukoM M Npe3rMe, HakoH yera ce gofaje ckpaheHuua op. cit.
Kyp3MBOM, MOTOM CTP. U Opoj cTpaHe. Ibid. unn ibidem KopucTUT UCK/BYYMBO NMpY HaBoherwy 13BOpa
HaBefeHoOr y npeTxofHoj ¢ycHOTW, y3 Ha3HaKy 6poja cTpaHe/CcTpaHuUa, ako je HOBW HaBog M3 Tor
n3Bopa. [lakne, yKkonuko ce umTMpa nogatak Cc UCTe CTpaHe U3 UCTOT Aena Kao y NPeTxoaHoj ¢ycHoTH,
KOPUCTM Cce NaTUHUYHa ckpaheHunua 3a ibidem (ibid.) y Kyp3unBy, ¢ Taukom Ha Kpajy (6e3 HaBohena npe-
31MeHa 1 MMeHa ayTopa). YKONUKO ce uMTupa noaaTak 13 UCTOr efia Kao y NpeTxofHoj GycHOTH, anu ca
pa3nuunTe CTpaHe, KOPUCTK Ce NnaTUHUYHa ckpaheHuua Ibid., HaBoau ce ogroBapajyha cTpaHa 1 cTaB/ba
Tayka Ha Kpajy.

OHoO WITO je HaBeAEeHO y Be3U ca MOHOBHUM LIUTUPaHeM Kkbra BaXn 1 3a YNaHKe.

HanomeHa:
lpumep:

C. Tabopouwwn, T. JoeaHuh, op. cit., cTp. 102.
Ibid.
Ibid., cTp. 105.

Kapa ce umTmpa BuLLe KHbMra, OJHOCHO YiaHaka UCTOr ayTopa, KO NMOHOBIbEHOT LIUTNPaa HABOAU Ce
NPBO C/IOBO MIMEHA Ca TaukoM U NPe3rMe, HAKOH Yera ce HaBoAMW MyH HACNOB KbUre Kyp3nuBOM, OGHOCHO
unaHka (anu y 3arpagu) 6e3 Kyp3usa, NOTOM CTp. 1 6poj CTpaHe.

lpumep:

H. JoBaHoBuWh, EMucuja 8pedHocHuUx nanupa, ctp. 107.

PaﬂHI/I OOKYMEHTU N N3BOPW Ca MHTEPHETA

/13Bopw ca MHTEpHETa LUTUPAjY ce Ha cieaehn HaumH: NPBO CJIOBO UMEHA 1 NPe3rMe ayTopa, OAHOCHO
opraHu3aLmje Koja je npunpemuna TEKCT, Ha3MB TEKCTa, EBEHTYaNIHO MECTO 1 rofriHa objaBrbuBatba, O3Ha-
Ka ,A0CTYMHO Ha:’, agpeca UHTEPHET CTpaHMLE Kyp3MBOM (ONLMOHO: AaTyM NPUCTYNA CTPaHULM Y 3arpa-
AN), eBEHTyanHo ckpaheHuua,cTp.” n 6poj cTpaHe. AKO je pey 0 pagHUM JOKYMEHTMMA KOju NMajy peaHu
6poj Unu apyry 3BaHMYHY KaTanorusauujy, He Mopa Ce HaBeCTU MHTEPHET agpeca.

MpPUAMKOM NOHOBILEHOT LUTUPAbA M3BOPA Ca MHTEPHETA YMja je MHTEPHET agpeca HaBeAeHa HaBoaM
Ce MPBO C/IOBO MIMEHa ayTopa ca TauKOM U Npe3nme ayTopa, OAHOCHO Ha3vB OpraHu3auuje Koja je npw-
NpemMusia TEeKCT, U Ha3MB TEKCTa, a eBEHTYanHo 1 ckpaheHunua,cTp. 1 6poj cTpaHe.

lpumep:

Giovannini Group, Cross-Border Clearing and Settlement Arrangements in the European Union, Brussels,
2001, poctynHO Ha agpecwu: http://ec.europa.eu/internal_market/financial-markets/docs/clearing/first_
giovannini_report_en.pdf (21.10.2008), ctp. 18.

Giovannini Group, Cross-Border Clearing and Settlement Arrangements in the European Union, cTp. 6.

B. M. Hutter, The Attractions of Risk-based Regulation: Accounting for the Emergence of Risk Ideas in
Regulation, CARR Discussion Paper No. 33, LSE, London 2005.

B. M. Hutter, op. cit.,, cTp. 5.
OECD, Risk and Regulation: Issues for Discussion, GOV/PGC/REG(2006)1, Paris 2006.
Mponncu n ognyke

Mponucy ce uMTMpPajy Ha cnegefn HauvH: NyH Ha3MB NPOMKCa, OTBOPEHa 3arpajaa, rMacuno y Kome je
nponuc o6jaBsbeH Kyp3nBoMm (3ape3 1 notom) 6poj rnacuna n roaguHa objaB/buBaba, 3aTBOPEHa 3arpaaa,
ckpaheHuua un., CT.,, Tay., OAHOCHO nap. n 6poj ogpende.

lpumep:

3aKoH 0 3awTuTK notpowaya (CryxbeHu enacHuk PC, 6p. 53/2010), un. 15.
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HopmaTuBHM 1 gpyrn akTu Opyrux 3emarba, OgHOCHO perynatusa EY ce y dycHoTn HaBoge 1 Ha
€HIIeCKOM je31Ky CXOOHO NpaBuiMMa UuTupama Koja cy ycBojuse nHCtutyumja EY.
MNpnmep:
European Commission, White Paper on European Governance, COM(2001) 428 final.

YKONMKO ce NnpeBofe, Ha3nBe CBUX HOPMaTUBHIUX akaTa EY y TekcTy n dycHoTama nmucaTtv BeIMKUM NoyeT-

HVM cnoBom: [inpeKkTrBa, Ypenba, Mpenopyka, CaonwTrere, Ofnyka, y cknagy ca ynyTCTBOM 3a npeBohere
LOCTYMHOM Ha web npeseHTauuju KaHuenapuje 3a eBporcke nHterpauuje (http://www.seio.gov.rs).

Ako he HaBefieHWN 3aKOH MOHOBO GUTU LUTUPAH Yy pagy, MPUIMKOM MPBOT LUTMpParba ce nocse 6poja
rnacuna v rognHe objaBsbMBakba MoOXKe (ONUMOHO) HaBeCcT cKpaheHuua nog Kojom he ce nponuc pgame
nojassbmnBaTn.

Mpumep:
3aKkoH o 3awTnTn notpowava (CyxberHu anacHuk PC, 6p. 53/2010; parbe y Tekcty 330M1), un. 2.

YnaH, cTaB 1 Tauka nponmca o3HavyaBa ce ckpaheHuuama un. (Unv ynaH) CT. 1 Tad., a naparpad ckpaheHu-
Lom nap. HanomeHa: MNMocne 6poja unaHa UM CTaBa He CTaBsba Ce TauKa, OCUM YKOJIMKO HUje Kpaj peyeHuLe.
lpumep:

Un. 24 ct. 1 Tau. 5.

MpunMkom MNOHOB/bEHOT UMUTUPaka oppeheHor nponuca HaBoAWM Ce HEroB MyH Ha3vB, OQHOCHO
cKkpaheHuua yBefeHa NPUIMKOM MPBOTM LUUTUPaHba, CKpaheHnua YnaHa 1 eBeHTyasiHO CTaBa U 6poj og-
penoe.
lpumep:
3aKOH O 3alWTUTK NOTPOLLAYa, YnaH 7.
33M,un. 25 cT. 1.

HaBohetbe cyacKrx oanyka 1 ogJiyka perynatopHux Tefia Tpebano 6v fa cagpKu LWTO NOTMNyHWUje noaat-
Ke (BpcTa 1 6poj ognyKe, faTyM Kafa je fOHeceHa, Nybnunkauumja y Kojoj je eBeHTyanHo objaBrbeHa). Hanome-
Ha: KopucTuTy onwTeycBojeHa NpaBuia UMTUpakba CyACKUX oanyKka y ogrosapajyhum jypucamkumjama.

lpumep:

‘Beef Hormones' case, EC — Measures Concerning Meat and Meat Products, Report of the WTO Appellate Body,
WT/DS26/AB/R & WT/ DS48/AB/R, 16 January 1998.

Travers v. Reinhardt, 205 US 423 (1906).

Cass.civ. 5 October 1971, Bull.civ. lll, no. 204; D.S. 1971 p. 191.
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